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PREAMBLD

Vishal Malani,
Additional Commissioner,
Customs, Ahmedabad.

M/s. Ambition Paper Tech Pvt, Ltd.,
Plot No.106, Village; Sadani Muvadi,
Near Ghadari Chowkdi, Talod Road,
Tal: Prantij, Dist. - Sabarkantha,
GU arat - 383205.
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F. Nol vlll/1G22llCD-Sachanal O&A/HOJ2024.25
olo No. 04/ADc/VM/o&a/202r'25

Based on NCTC Alert 394llMPl2O23-24 received on 23.05.2023, intrmating that UAE
has banned export of Waste Paper under CTH 4707 vide Dubai Customs Notices/ Orders
08!2022, 05/2023 and 06/2023. The consignment of M/s. Ambition Paper Tech Pvt. Ltd., Plot
No. 106, Village; Sadani Muvadi, Near Ghadari Chowkdi, Talod Road, Tal: Prantij , Dist. -
Sabarkantha, Gujarat - 383205 (for brevity 'the Importer') covered by Bill of Entry No.
5746047 dated 29.O4.2023 filed through their Customs Broker M/s Ajay Logistics Pvt. Ltd.,
Ahmedabad (for brevity 'CB') for import of 258.780 MT of goods in ten ( 10x40') containers
declaring the same as 'Waste Paper Corrugated Containers'CTH 47O79OOO from M/s. Emirates
Overseas General Trading, Dubai, UAE, showing country of origin to be'United Arab Emirates'
was examined by the Shed Staff, ICD-SACHANA, Ahmedabad accordingly. The details are as
under:

Blll of E ntry
and date

5746047
dated
29 .04.2023

Description of
goods decla red

1 TYAEU 226845
427 dated
27 .O4 .2023

Waste
Co rru gated
Container
47 0710o0)

paper

(HSN

2, The said consignment was examined at import yard of IcD-Sachana, Ahmedabad and
the consignment was found to comprise of 'Waste Paper Corrugated Containers".

3. Waste paper import permitted in the Country to the actual user or to the trader on
behalf of the actual user authorised by SPCB on onetime basis subject to verification of
documents specified in scheduled VIII of the rules. The supporting documents required for
import of waste paper includes Certificate of Origin, PSIC, Self-decla ra tion cum undertaking
of Supplier, Certificate of chemical analyst. In the absence of these documents, import of
waste paper become restricted/prohibited for import. Hence, the goods so imported fall under
the category of restricted goods; and that the restricted goods also fall under the definition
of'prohibited goods', as deflned under Section 2(33) of the Act.

4. The importer in this regard submitted the copy of the Certificate of Origin, PSIC, Self-
declaration cum undertaking of Supplier, Certificate of chemical analyst while presenting Bill
of entry before Customs.

5, The import documents filed with the Bill of Entry also reveal the UAE origin of the
import goods but the export of waste paper under CfH 4707 from United Arab Emirates is
pro h ibited.

6. Therefore, on the reasonable belief that the goods imported by the importer are liable
for confiscation under Section 111 of the Customs Act, 1962 (for brevity'the Act') as the
same were imported wrthout any valid PSIC/ importer had mis-declared the country of origin
in contravention of the provisions of the Section 46(4) of the Customs Act, 1962, the same
r,vere serzed under Section 110 of the Customs Act vide seizure memo dated 19.08.2023.

7, From the foregoing paras, it appears that the impugned goods, have been imported in
contravention of the provisions contained in Section 46(4) and 46(44) of the Act read with
FTP, 2015-2020 and 2023. The goods so imported fall under the category of restricted goods
and the restricted goods also fall under the definition of 'prohibited goods', as defined under
Section 2(33) of the Act. The same thus, appear liable for confiscation under Section 111(d)
of the Act. Further, the Importer has also rendered itself liable for penal action under Section
112(a ) (r) of the Act.

SUBMISSIONS OF THE IMPORTER:

8. The importer has been explained the contraventions involved in the import of
impugned goods verbally and they accept the same and vide letter dated 28.06.2023 stated
that they do not wish any show cause notice in the matter. They also requested to release

Bill of Lading
No.

Conta ine r No.
(20'Container)

Quantity / Net
Weight (MT)
declared (BOE)

M RSU 39 2 5274
MRSU3234190
suDU5723634
l'4RSU4128980
HASU5118142
I\4 RKU5938827
MSKU8802353
TRHU4010290
MSKU9691850
MRSU3657314

2 58.7 80
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their cargo provisionally on furnishing of Bond and Bank Guarantee. Further vide letter dated
28.03.2024, importer submitted that, the matter may please be decided at the earliest
without issuance of show cause notice and they do not want personal hearing.

DISCUSSION AND FINDINGS:

9. I have gone through the facts of the case. I observe that the genesis of the whole
issue is that there has been import of 'Waste Paper Corrugated Containers'showing country
of origin as 'UAE' in-spite of the fact that there had been complete ban of export of such waste
paper from UAE during the period from October, 2022 to )une, 2023 and same has been
extended upto September, 2023. I observe that the present case of the Importer is also
covered by the situation,

10. Before, deliberating on the evidences in hand before me, I observe that the Importer
has provided the export documents filed by the supplier before their respective Customs
Authorities. In this regard I observe that at the stage of adjudication, non-ava ila billty or
availability of such export documents would not have much bearing on the final outcome of
the issue, as the present adjudication proceedings are already taking care of the aspect of
confiscation of the impugned goods only, in the light of alleged violations leading to
confiscation under Section 111 of the Act. Thus, the present adjudication proceedings are
without prejudice to any other action that may be necessitated / taken, in view of any other
evidences surfacing subsequently.

11. I find that investigations in the matter had been conducted from the following:

The Importer with respect to the export documents;
The import documents filed by the importer while filing the Bill of Entry with respect
to the movement of the containers from the port of origin to the destination port;

72, Similarly, as per import documents, filed while filing the impugned Bill of Entry, in
respect of the containers covering the impugned consignment it comes out that the containers
have originated from UAE only. The above, details shows the Port of Loading to be Jabel Ali
and Final destination to be ICD Sachana.

13. As regards the issue related to PSIC, I find that O.M. dated 13.06.2023 issued by the
DGFT cla rified that:

"if there are cases where'PSIC' shows place of inspection in UAE and import
item is banned by UAE for export, it may tantamount to mis-declaration on the
part of PSIA and such PSIC may be treated as invalid".

(Emphasis supplied)

L4. In view of the clarification of DGFT, it is amply clear that the imported goods "Waste
Paper Corrugated Containers" falling under CfH: 47 07 has been banned by UAE for export
during the material time. Further, I observe that in the instant case, the importer has
imported impugned goods i.e. waste paper Corrugated Containers accompanying the
mandatory pre-shipment inspection certificate (PSIC), which tantamount to be invalid as per
o,M, dated L3.06.2023 issued by the DGFT.

15. Waste paper import permitted in the Country to the actual user or to the trader on
behalf of the actual user authorised by SPCB on onetime basis subject to venficatron oF
documents specified in scheduled VIII of the rules. The supporting documents required for
import of waste paper includes CertiFicate of Origin, PSIC, Self-decla ration cum undertaking
of Supplier, Certificate of chemical analyst. In the absence of these documents, import of
waste paper become restricted/proh ibited for import. Hence, the goods so imported fall under
the category of restricted goods; and that the restricted goods also fall under the definition
of'prohibited goods', as defined under Section 2(33) of the Act.

In the present case the export of waste paper falling under CTH 47 07 has been banned
by UAE and as such the documents produced by the importer mentioning the Country of
Origin and PSIC appears to be mis-declaration on the part of importer. Further, in certain
export documents like, Bill of lading, PSIC and Beneficiary's Certificate of Origin the CTH
mentioned as 47077000, whereas importer mentioned the CTH as 4707!00O in the Brll of
Entry which is proper and not considered as mis-declaration on the part of importer.

16. I further observe that Section 2(33) of the Customs Act, 1962, defines "prohibited
goods" as u nder:
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"Means any goods the import or export of which is subject to any prohibition
under this Act or any other law for the time being in force but does not include
any such goods in respect of which the conditions subject to which the goods
are permitted to be impofted or exported have been complied with."

17. The above definition of "prohibited goods" includes not only goods whose import is
prohibited but also those whose import is "restricted" subject to fulfilment of the specified
conditions and if such conditions are not fulfilled would qualify as prohibited goods as defined
in Section 2(33) of the Act. In this regard, the reliance is placed on the judgment of Hon'ble
Supreme Court in the case of Om Prakash Bhatia Versus Commissioner of Customs, Delhi
[2003 (155) E.L.f .423 (S.C.)] where under relying upon the judgment in the case of Sheikh
Mohd, Omer Vs. C. Cus l97O(2) SCC 28 the Hon'ble Supreme Court has held that prohibition
of importation or exportation could be subject to certain prescribed conditions to be fulfilled
before or aFter clearance of goods and if conditions are not fulfilled, it may amount to
prohibited goods under Section 2(33) of the Act. The relevant Para 9 of the judgment is
reproduced he re- in - u nder:

"9. From the aforesaid definition, it can be stated that (a) if there is any
prohibition of import or export of goods under the Act or any other law for the
time being in force, it would be considered to be prohibited goods; and (b) this
would not include any such goods in respect of which the conditions, subject to
which the goods are imported or exported, have been complied with. This would
mean that if the conditions prescribed for impoft or expott of goods are not
complied with, it would be considered to be prohibited goods. This would also
be clear from Section 11 which empowers the Central Government to prohibit
either 'absolutely'or 'subject to such conditions' to be fulfilled before or after
clearance, as may be specified in the notification, the import or export of the
goods of any specified description. The notification can be issued for the
purposes specified in sub-section (2). Hence, prohibition of importation or
exportation could be subject to certain prescribed conditions to be fulfilled
before or after clearance of goods. If conditions are not fulfilled, it may amount
to prohibited goods. This is also made clear by this Court in Sheikh Mohd, Omer
v. Collector of Custom, Calcutta and Others [( 1970) 2 SCC 728] wherein it was
contended that the expression 'prohibition' used in Section 111(d) must be
considered as a total prohibition and that the expression does not bring within
its fold the restrictions imposed by clause (3) of the Import Control Order, 1955.
The Court negated the said contention and held thus: -

' ..what clause (d) of Section 11 1 says is that any goods which are imported or
attempted to be imported contrary to "any prohibition imposed by any law for
the time being in force in this country" is liable to be confiscated. "Any
prohibition" referred to in that section applies to every type of "prohibition".
That prohibition may be complete or partial. Any restriction on import or export
is to an extent a prohibition. The expression "any prohibition" in Section 111(d)
of the Customs Act, 1962 includes restrictions, Merely because Section 3 of the
Imports and Exports (Control) Act, 1947, uses three different expressions
"prohibiting", "restricting" or "otherwise controlling", we cannot cut down the
amplitude of the word "any prohibition" in Section 111(d) of the Act. "Any
prohibition" means every prohibition. In other words, all types of prohibitions.
Restriction is one type of prohibition. From item (I) of Schedule I, Part IV to
Impoft Control Order, 1955, it is clear that impoft of living animals of all sorts
is prohibited. But certain exceptions are provided for. But nonetheless the
pro h i bition co nti n u es. "

1a. Thus, I hold that the import of impugned goods in this case fall under the category of
import of restricted goods, in view of above discussion, therefore, the restricted goods so
imported also fall within the definition of prohibited goods as contained in Section 2(33) of
the Customs Act, 1962 and para 2.32 & 2.51 of the Import-Export Policy 2015-2020 and in
of the Customs Act, 1962. Thus, the impugned consignment is liable to be confiscated under
Section 111(d) of the Act.

19, For their various acts of omission and commission, I observe that the importer has
also held themselves liable for penal action under Section 112(a)(i) of the Act for above said
contraventions.

20, It is also noticed that as requested by importer vide letter dated 26.06.2023, the order
dated 19.07.2023 has been passed for provisional release of the seized imported goods on
furnrshing of Bond for an appropriate amount supported with Bank Guarantee. On furnishing
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of bond supported by Bank Guarantee, the seized goods imported wide BE No: 5746047 dated
29.04.2023 were released provisionally to the importer.

21, I find that the goods seized under present case has been released to the importer on
furnishing bond and bank guarantee by the importer as per the provisions of Section 125(1)
of the Customs Act, 1962.

22. I find once goods liable to confiscation under Section 111(d) and Section 1 11(m) their
physical availability does not have significance on imposition of redemption fine under Section
125 of the Act. Therefore, redemption fine in lieu of confiscation needs to be imposed even if
the imported goods are not available. In this regard, I rely on the judgment of M/s Visteon
Automotive Systems India Limited reported as 2018 (9) G.S.T.L 142 (Mad.) wherein the
Hon'ble High Court of Madras has held that:

"23. The penalty directed against the importer under Section 712 and the fine
payable under Section 125 operate in two different fields. The fine under Section
125 is in lieu of confiscation of the goods. The payment of fine followed up by
payment of duty and other charges leviable, as per sub-section (2) of Section 125,
fetches relief for the goods from getting confiscated. By subjecting the goods to
payment of duty and other charges, the improper and irregular importation is
sought to be regularised, whereas, by subjecting the goods to payment of fine
under sub-section (1) of Section 125, the goods are saved from getting
confiscated. Hence, the availability of the goods is not necessary for imposing the
redemption fine. The opening words of Section 125, "Whenever confiscation of any
goods is authorised by this Act....", brings out the point clearly. The power to
impose redemption fine springs from the authorisation of confiscation of goods
provided for under Section 777 of the Act. When once power of authorisation for
confiscation of goods gets traced to the said Section 111 of the Act, we are of the
opinion that the physical availability of goods is not so much relevant. The
redemption fine is in fact to avoid such consequences flowing from Section 111
only. Hence, the payment of redemption fine saves the goods from getting
confiscated. Hence, their physical availability does not have any significance for
imposition of redemption fine under Section 125 of the Act........"

(Emphasis supplied )

23. I find that the Hon'ble CESTAT in the case of M/s Sai International & others vide Frnal
Order No. 20647-20663L2017 in Appeal no. C1526- 54112007 & C165612008 has held as
under: -

"7. After considering the submissions of both the parties and the perusal of the
various decisions, I am of the considered view that the issue of imposition of
redemption fine and penalty has been settled and now various Benches of the
Tribunal have consistently held that the redemption fine of 10o/o of the value of the
goods and penalty of syo of the value of the goods is sufficient punishment to the
importer. Therefore, following the ratios of various decisions cited supra, I hold
that the imposition of redemption fine to the extent of 10ok of the value of the
goods and penalty of 5%o of the value of the goods is sufficient and I accordingly
reduce the redemption fine and penalty to 10o/o and 5o/o. Accordingly, the appeals
are disposed of in above terms. "

(Emphasis supplied )

24, Therefore, redemption fine in lieu of confiscation is imposable on the said imported
goods which were placed under seizure vide seizure memo dated 21.06.2023 and
subsequently provisionally released. Further, Bond and Bank guarantee Furnished by the
importer for provisional release of said goods is invokable and required to be enforced for
recovery of Customs Duty along with other charges.

25. As the impugned goods are Found to be liable for confiscation under section 111 of
the Customs Acl, 1962, I find that it is necessary to consider as to whether redemption fine
under Section 125(1) of Customs Act, 1962, is liable to be imposed in lieu of confiscation in
respect of the imported goods, which have been imported in violation of Foreign Trade Policy.
The Section 125(1) ibid reads as under: -

"Section 125.Option to pay fine in lieu of confiscation. -Whenever confiscation of any
goods is authorized by this Act, the officer adjudging it may, in the case of any goods,
the importation or exportation whereof is prohibited under this Act or under any other
law for the time being in force, and shall, in the case of any other goods, give to the
owner of the goods or, where such owner is not known, the person from whosc
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possession or custody such goods have been seized, an option to pay in lieu of
confiscation such fine as the said officer thinks fit: "

26. A plain reading of the above provision shows that imposition of redemption fine is an
option in lieu of confiscation. It provides for an opportunity to owner of confiscated goods for
release of confiscated goods, by paying redemption fine. From the perusal of above-
mentioned provision, it emerges very clearly that in respect of prohibited goods, the proper
officer may grant option to redeem the goods.

27. Accordingly, it is held that: -

(i) 258.780 lY.T. oF'Waste Paper Corrugate Containers' valued at Rs,34,42,870/-
imported vide impugned Bill of Entry is liable for confiscation under Section
111( d ) of the Act.

( ii) The importer is liable for penal action under the provisions Section 112(a)(i) of
the Act.

28. ln view of the facts and circumstances of the case, I pass the following order in
respect of Bill of Entry No.5746047 dated 29.04.2023i

ORDER

(i) I order confiscation of 258.78 M.T. of 'Waste Paper Corrugate Containers'valued at
Rs.34,42,810/- /- under Section 111(d) of the Customs Act, 1962. I give an option to
the importer to redeem the said goods on payment of Redemption Fine of
Rs.1,OO,OOO/- (Rupees One Lakh Only) in lieu of confiscation under Section 125 of
the customs Act, 1952.

(ii) I impose penalty of Rs.25,OOO/- (Rupees Twenty-Five Thousand Only) upon the
importer under Section 112(a)(i) of the Customs Act, 1962 for violations of the
provisions of law as discussed above.

!
s\v \"t,'t\

F. No : VIII/ 1 0-22lICD-Sahana/O&A/ HQ/ 2024-25
DINi 2024Q47lM N 000000FA6 E

(VISHAL MALANI)
Additional Commissioner

Customs, Ahmedabad

Date: 15.04.2024

Throuq h speed Post/ E-mail
l4ls, Ambition Paper Tech Pvt. Ltd.,
Plot No.106, Village; Sadani Muvadi,
Near Ghadari Chowkdi, Talod Road,
Tal: Prantij, Dist. - Sabarkantha,
Gujarat - 383205

Copy to: -
1. The Pr. Commissioner, Customs Commissionerate, Ahmedabad. (Kind Attn: RRA

Section)
2. The Deputy/Assista nt Commissioner, ICD Sachana, Customs, Ahmedabad.
3. Guard File.
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