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This copy is granted free of cost for the private use of the person to whom it is issued.
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Under Section 1 29 DI){ I ) of the Customs Act, 1962 (as amended: , in respect of the
following categories of cases, any person aggrieved by this order ':an prefer a Revision

Application to The Additional Secretary/Joint Secretary (Revisior Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi \vithin 3 months from the
date of communication of the order.

any goods imported on baggage

rqcrE-+lqrrFlof ffCffi qrtr0

s.fid
any goods loaded in a conveyance for importation into India, but .rrhich are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at suctL destination are short of
the quantity required to be unloaded at that destination.

19(

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

The revision application should be in such form and shall be verilied in such manner as

may be specified in the relevant rules and should be accompaniec by:

, 1870 ; qrffi r &orffitdffmfoers 4

gPilf,

4 copies of this order, bearing Court Fee Stamp of paise fifty onl., in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870

3{drq].tnlf{f,

4 copies oI the Order in-Originerl, in addition to relevant documents, if any

4 copies of the Application for Revision

,1962
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In respect of cases other than these mentioned under item 2 aboue, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Curitoms Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address:
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The duplicate copy of the T.R.6 challan evidencing palrment of Rs.200/- (Rupees two
Hundred only) or Rs.1,0OO/- (Rupees one thousand only) as the ,lase may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous . tems being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Rerision Application. If the
amount of duty and interest demanded, fine or penalty Ievied is (!ne lakh rupees or less,
fees as Rs.20O/- and if it is more than one lakh rupees, the fee is Rs.1000/-.
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Customs, Excise & Service Tax Appellate
TribunaI, West Zonal Bench

Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification o[ rnistake or for any other purpose; or

(b) for restoration of an appeal or an application shali bc accompanicd by a fee oI five
Hundred rupees.
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M/s Ajanta Manufacturing Pvt. Ltd., Orpat Nagar, 8-,\ National Highway,

Near Surajbari Bridge, Vandhia, Samakhiyali, Kachchh, Gujarat - 370150

(hereinafter referred to as'the appellant") have filed ttre present appeal in

terms of Section 128 of the Customs Ac|,.1962 against Order-In-Original

(OIO)No. 10/AC/RNS/GPPLl2023-24 dated 02.O1.2024 (hereinafter

referred to as "the impugned order") issued by the Assis;tant Commissioner,

Customs House, Pipavav (hereinafter referred to as 'the adjudicating

authority'' ).

2. Briefly statcd,facts of the case are that the appetlant having IEC No.

2403006009 had imported goods as per the description mentioned at Table

A below, by classi[ring the same under Customs Tariff Heading No.

39269069 of the First Schedule to the Customs Tarifl Act, 1975 vide the

following two Bills of Entry as mentioned below in Table-A:

Table A

Datc Descriction of Goods

71 t1770 01 .01 .20t8 STRE]] RELIEVER, PARTS

FOR POWER LINK PARTS.

OTHERDTLS AS PERINV

EiI

7249606 t7 .07 .2018 I1,12,13,14

&15

LED OREVA DISPLAY

BOARD - ELECTRICALS,

SIZE ::07*653 + l.5MM+0.5MM.

OTHER DTLSAS PER INV,

LED OREVA DISPLAY

BOARD FAN & HOME

APPLIANCES, SIZE

207*6:,3t t.5MM+0.5MM.

OTHEl DTLSAS PER INV,

LED OREVA DISPLAY

BOARD CALCTJLATOR &

TELETHONE, SIZE

207*6i 3 
* l.5MM+0.5MM.

OTHEI{ DTLSAS PER INV,

LED OREVA DISPLAY

BOAR) WATCH, CLOCK &

TIMEPIECE, SIZE

207*65 3 
t I .5MM+o.5MM.

Bill olEntry No Itcm NoInvoice

No

2
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OTI-IER DTLSAS PER INV.

LED OREVA DISPLAY

BOARD . LED LIGHTING

stzE 207+653* t.5MM .0.5MM.

OTHER DTLSAS PER INV

2. 1 During the analysis of the above mentioned Bilts of Entry, it is

observed that the importer had claimed the benefit of Sr. No. g l of

schedule-Il of the IGST Notification ol/2olz and cleared the goods after

payment of IGST @ l2%. It was observed that Notification No. Oll2OlZ
integrated rax (Rate) dated 28.06.20 1 7 has becn amended vide Notification

No. 43 /2O|7-lntegration Tax (Rate) dated 14. tt.2017 wherein Chapter

Heading 3926 attracts two different set of IGST rates i.c. l2ok und.er Sr. No.

81 & 82 of Schedule-Il and 18% under Sr. No. 111 of schedule-lll,

respectively. All of these entries are reproduced as below:

,fl No. 81 & 82 of Schedule II of Notification No. O\ /2017 Integrated Tax

) dated 28.06.2017 as amended:

Plastic Beada l20a

Sr. No. I 1 I of Schedule III of Notil'ication No. Ot /2012 Integrated Tax

(Rate) dated 28.06.2077 as amended:

11i 3926 Other articles of plastics and

articles of other materials of

headings 3901to3914 [other

than bangles of plastic, plastic

Beads and feeding bottlesl

181Yo

From above tables, it appeared that goods as described under Sr.No. 111

of schedule-Ill exclude such descriptions of goods, which are covered by

entry at Sr. No. 81 & 82 of Schedule-ll. Therefore, goods other than the

goods covered by entry at sr. No. 8l & 82 of schedule-Il attracts IGST rate

@ l8o/o. Accordingly, it appeared that goods imported by the appellant as

mentioned in Table-A above is not specifrcally mentioned in sr. No. g1 and

82 of Schedule-Il. Therefore, it appeared that the imported goods as

mentioned in Table-A above are other than the goods specified against

Entry at Sr. No. 81 & 82 of Schedule-ll, therefore, the same are covered

under Sr. No. 1 1 I of Schedule-lll and attracts IGST @lgo/o. Accordingly, it
appeared that the Importer had paid inadmissible lower IGST of i.e. @12\

pagesofle 4 - il4s-t6o/cusl)MNl2o23-24
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under Sr. No. 81 & 82 of Schedule-lt for the imported grods which resulted

in short-payment of IGST amounting to Rs' 1,90,667/-.

2.2 Therefore, the appellant was duly communicat':d the observations

vidc letter dated 07.O4.2022 and reminder dated 26.O9 2022 & 31.05.2023

and requested them to pay the differential IGST alc,ng with applicable

interest and in response of the letter, no reply has been received from the

importer. Therefore, Show Cause Notice F'No:-VIII/48-1O lAR24l22-

23lGPPL|23-24 1956 dated 26.08,2023 issued to the appellant demanding

Customs Duty of Rs 1,90,667/- under Section 28(41 c'f the Customs Act,

1962 read with Section 5 of IGST Act,2Ol7, interest under Section 28AA of

the Customs Act, 1962 read with Section 50 of CC|ST Act, 2O 17 and

penalty under Section 1 14A of the Customs Act, 1962.

2.3 The adjudicating authority, vide impugned orde: dated' O2.O1.2024,

has ordered to recover the IGST amounting to Rs. 1,90 667 / - on the goods

imported and cleared by the appellant, under Section 28@\ of the Customs

Act, 7962. Hc also ordered to recover the interest at 1n appropriate rate

under Section 28AA of l-he Customs Act, 1962 and impr>sed a penal

1,9O,667 l- unde r Section I I4A of the Customs Act, 1962.

3 Being aggrieved with the impugned order, dated O2.Ol .2O

appellant have filed the present appeal and mainly cont,:nded that;

The appellant respectfully submits that a higher amount of IGST, if

has been discharged on the imported itenrs the sarne was

admissible as ITC to the importer, hence and therefore, there was

no loss to the exchequer. The SCN & Order in {)riginal has neither

iisted down the reason for invoking Sec 28(4) nor made any specific

reason for the same, but only mentioned in casual way that

appellant have deliberately mentioned alleged w-ong heading to pay

lesser IGST. In fact, except a causal statemerrt is made nothing

available in the SCN & Order to invoke the e>tended period of 5

years in the Notice.

It is well settled that Notice can be served for a period of five years

in case of collusion, suppression of facts or willful misstatement, if

assesses is not guilty of suppression of facts, collusion or willful

misstatement of facts, extended period of lirnitation cannot be

invoked as held in the case of CC vs MMK Jewellers (2008)225

ELT3(SC). Further Honorable Supreme Court in Rainbow Industries

V CCE 1994{74\ELT39SC) have held that in order for the extended

/period to apply, two ingredients must be present, willful

suppression, mis-declaration etc., and the inter:.tion to evade duty.
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Same view has been taken in the case Tamilnadu Housing Board v

CCE 1995 Suppl(1) SCCSO. In this case it was held that power to

extend period from one year to 5 years are exceptional power and

hence have to be construed strictly. Therc is no mention of

intentional suppression or misstatement by the appellant with an

intent to evade payment of duty. It is humbly submitted that

payment of IGST under a particular entry No. or Sr No/heading

instead of alleged Sr. no. is not non-disclosure of facts & cannot be

equated with a mala-frde intention of evasion of duty. The appellant

was under bona-frde belief that its IGST rate was correct and

further the items imported by the appellant were being used in the

process of manufacture, and eligible for ITC under GST even if
higher rate is paid. There was neither any evasion of tax nor any

intention of a wrong doing on the part of the appellant. The

appellant also relied upon the following case laws:

(i) Merchantile and lndustrial Dev. Co. Ltd. vs. CCE,

Ahmedabad 2014(3 13) ELT 553 (Tri.-Ahmd)

(ii) Sunanda Industries Ltd. vs. Commissioner of C. Ex.,

Ahmedabad- Il 2OOg (245) ELT 861 (Tri. Ahmd)

The appellant, therefore, respectfully submits that the entire

demand is time barred as extended period of limitation cannot be

invoked under Sec 28(41 of Customs Act, 1962 and on this ground

alone, the impugned Order deserves to be quashed and set aside.

The SCN is not issued within the stipulated time hence time barred,

Without prejudice to the aforesaid, the appellant state and submit

that, even otherwise, the demand is ex-facie untenable,

unsustainable, without jurisdiction and illegal inter alia since it is

ex facie barred by limitation and no such demand can be raised

when the Bills of Entry have been assessed and no show cause

notice has been issued under the provisions of Section 28(1) of the

Customs Act, L962. In this case, the Bills of Entry was correctly

assessed at the relevant time by the proper officer and thereafter,

no show cause notice has been issued by the proper officer within

the period of limitation as prescribed in Section 28(1) of the

Customs Act, 1962. Therefore, not only the demand notice ex facie

illegal since the demand of IGST is sought to be made beyond the

period of limitation as mandated by Section 28(1) hence barred by

limitation. The learned Assistant Commissioner refer to the Honble

Supreme Court Order for granting relief for filing Appeal etc during

Covid period, but the same is not available undcr Customs Act.

I
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a

The appcllant submits that the payrnent of additional IGST, as

demanded in SCN and confirmed in the :mpugned Order is

available as ITO to the appellant, the demand is revenue neutral. To

slrpport thc:ir contention, thc appellant relied on the following

jud gmen ts:

(i) Atul Ltd v ccE (2009)237DLT287(CESTAT),

(ii) PP Patel & Co. V CCE(20o9)2s6BLT32O (()ESTAT)

(iii) Crompton Greaves Ltd. vs. Commr. of C. Ex., Mumbai-III

2008 (230) ELT 488 (Tri. Mum)

(iv) Vickers Systems International Ltd. vs. 'lommissioner of C.

Ex., Punc- I -2008 (229) DLT 298(Tri.-Mutn)

(") PSI- Floldings Ltd. vs. Commissioner of Ct:ntral Excise, Rajkot

2OO3 (156) IELT 602 (Tri. Mum)

(vi) Comnrissioner of C. Ex. &CusVadoclara vs. Narmada

Chematur Pharmaceuticals Ltd. E.L.T. 2005 (179\ 276 (SCl

Penalty under Section 'l 14A of Customs Act, 7962, provides for

mandatory penalty in case of suppression of facts, willful

misstatement etc., If extended period of limitation is not available,

penalty under Sec 1i4A is not imposable, as held in Pahva

Chemicals v.CCE2005(189) ELT 257(SC). In tre present case the

conduct of t hc appellant is totally bonalide and nothing suppressed

or miss declared by the Appellants. There is no any willful

misstatement in the present case as goods wer,: correctly classi qi

and correct custom duty paid as already stated in earlier para/"

Demand is time barred as issued beyond normal period o

limitation. Hencc penalty under sec 114A cannot be imposed in th

I

e

present case.

Without prejudice to the above, it is submitted that the conduct of

Appellants was totally bonafide. Appellants neither had any

intention to evade payment of IGST. In the abst:nce of any malafide

on the part of Appellants, no penalty is imposable. In the case of

Hindustan Steel Ltd. Vs. State of Orissa(1978 (2) ELT (J159) (SC)),

Hon'ble Supreme Court held that no penalty should be imposed for

technical or vcnial breach of lcgal provisions cr where the breach

flows from the bonafide belief. It is submitted that the conduct of

Appellarts in the present casc was totally bonafide and therefore no

penalty is imposable. In CCE, Visakhapatnam v. Smithline

Beecham Consumer Health Care Ltd. reported )n 2OO4 (167) E.L.T.

225 (Tri.-Bang.), wherein it was held that mere claiming wrong

classification is no offence.
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a In the present case order have not elaborated at which of the

various act of commissions or omissions stated in the provisions of

sec 114A have been committed by the Appellants, mere mention in

the SCN and relying on that is not sufficient, hence provisions

cannot be invoked mere based on assumption or presumptions. In

view of above, it is submitted that the penalty is not imposable in

the present case under Sec 1 14A.

Without prejudice to the submissions in the foregoing paragraphs,

it is submitted that the case involvcs interpretations of the two Sr

No. of IGST schedule under which IGS'I was lcviable under 12,2, &

1 870, as mentioned in SCN. No dispute regarding description of

items and its classification under CTH, it is nowhere mentioned

that GST on items imported is applicable EqIS'/t'.By intcrpretations

of various headings of IGST Notificatrons applicable, inference is

drawn regarding applicable rate of 1804 as mentioned in Order

itself. As already submitted, Appellants acted in bona fide belief. It

has been held by the Hon'ble Customs, Excise & Service Tax

Appellate Tribunal in a Iarge numbc.r of cascs that no penalty is

imposable in cases involving intcrpretation of the statutory

provisions. Some of these cases arc as undcr:

(i) Auro Textile v. Commissir.rncr of Ccntral Excise, Chandigarh

(2010 (2s3) ELT 35 (Tri.-Del.)l;

(ii) Hindustan Lever Ltd. v. Cornmissioner of Central Excise,

Lucknow (2010 (250) ELT 251 (Tri-Del.)l;

(iii) Prem Fabricators v. Commissioner of Central Excise,

Ahmedabad-Il [201O (250) ELT 260 (Tri.-Ahmd.)];

(iv) Whiteline Chemicals v. Commissioner of Central Excise,

Surat (2009 (229lELT 95 ('l'ri.-Ahmd.));

(v) Delphi Automotive Systcms v. Commissioner of Central

Excise, Noida (2004 (163) DLl'47 (Tri.-D<:1.)1.

In view of the above, it is respectfully submitted that no penalty

ought to be imposed upon Appellants and thc C)rder is liable to be

set aside.

ii{+il

r:i

{i *

4. Shri Kirit Mehta, Import Manager, appeared for personal hearing on

06.06.2025. He reiterated the submission made at the time of iiling appea.l.

5. I have gone through the appeal memorandum filed by the appellant,

the impugned order and documents on record. The issue to be decided in

present appeal is whether the impugned order passed by the adjudicating

authority demanding differential IGS'I' along with interest and penalty

Page 9 of 19 4 qg-rc0 / cus / )MN / zoz3-24



under Section 1 I 4A of the Customs Act, 1962, rn the facts and

circumstances of the case, is legal and proper or othervdse.

5.1 it is observed that the appellant having IEC I\o. 2403006009 had

imported certain goods as detailed in Table A above by classifiring the same

under Customs Tariff Heading No. 39269O69 of the First Schedule to the

Customs Tariff Act, 1975 and fiied two Bills of Entry for clearance of the

same. During the analysis of the above mentioned Bi1ls of Entry, it is

observed that the appellant had claimed the benefit of Sr. No. 81 of

Schedule-ll of the IGST Notification 01l2O17 and cleared the goods after

paJrment of IGS'[ (!, l2ol,. It is observed that Notifit:ation No. Ol l2ol7
Integrated Tax (Rate) dated 28.06.20 17 has been amended vide Notification

No. 43 /2Ol7-Integration Tax (Rate) dated 14.11.2017 wherein Chapter

Heading 3926 attracts two different set of IGST rates i.t:. l2o/o tnder Sr. No.

81 & 82 of Schedule-ll and 18% under Sr. No. -. 11 of schedule-Ill,

respectively. The department was of the view that tht, goods imported by

the appellant falls under Sr. No. I 1 1 of schedule-Ill attracting IGST @ 78o/o.

Thus it appeared that the appellant has paid dttty @12',o/o instead of paying

(@ 18% which resulted in short palrment of duty amounting to Rs

1,9O,667 l-. Therefore, Show Causc Notice F.No:-Ylll/48-lO lAR24l22-

23lGPI,Ll23-24 1956 datcd 26.08.2023 issued to the appellant deman

Customs Duty of Rs 1 ,90,667/ undcr Section 28(41 of the Customsl

7962 read with Section 5 of IGST Act, 2077, interest ur,der Section 28AA o

the Customs Act, 7962 read with Section 50 of C(}ST Act, 2017 and *
penalty under Section l14A of the Customs Act, 1962. The Show Cause

Notice dated 26.O8.2O23 was confirmed vide the impugtred order.

5.2 It is obscrved that the appellant has in the grounds of appeal

mainiy contended that the Show Cause Notice is time barred as extended

period cannot be invoked in abscnce of willful suppression, mis-declaration

etc., and the intention to evade duty. Before starting discussion on this

issue, the text of thc relevant provisions Section 28 c,f the Customs Act,

1962, is reproduced bclow (underline supplied):

*SECTION 28, Recouery oJ duties not leaied or tuot paid or short-

leuled or short-paid or er?oneouslg refunded. - il) Where any [dutg

has not been leuied or not paid or has been short-leu;.ed or short-paidl or

erroneous\g refund.ed, or ang interest pagable has not .ceen paid, part-paid

or erroneously refunded, for anu reason other than the reasons of collusion

or onu uilfuL mis-statement or suppression of focts,-

(a) the proper officer shall, u-,ithin [tulo uearsl front the releuant date,

serue notice on the, person chargeable with the dutg or interest uthich has

a','t/

Page 10 of 19 s / 49-t6O I CUS I JMN I 2023 -24



i -1t

not been so leuied [or patd.] or which has been short-reuied or short-paid. or
to whom the refund has erroneouslll been mad.e, requiring htm to show

cause whg he should not paA the amount specified in the notice;

[Prootded that before issuing notice, the proper offrcer shail hord pre-

notice consultation uith the person chargeable with d.utg or interest in such

manner as may be prescribed;l

(4) Where any dutg has not been [leuied or not paid_ or has been short_

leuied or short-paidl or erroneouslg refunded., or interest payable has not

been paid, part-paid or erroneouslg refunded, bu reason of. -
(a) collusion; or

b) anu u.tiLfu I mis-state ment: or

c SU resston o

g the impotter or the exporter or the agent or employee of the importer or

rter, the proper officer shall, within rtue Aears from the releuant d-ate,

notice on the person chargeable utith duty or interest which has not

n [so leui.ed or not paid] or which has been so short-leuied or short-paid.

or to whom the refund has erroneously been made, requiing him to show

cause whg he should not pag the amount speciJied. in the notice.

(8) The proper officer shall, after allowing the concerned person an

opporhtnity of being heard and after considering the representation, tf ang,

made bg such person, determine the amount of dutg or interest d.ue from
such person not being in excess of the amount specified in the notice.

(9) The proper offrcer shall determine the amount of dufu or interest under

sub-section (8),-

(a) ulithin six months from the date of notice, [***] in respect oJ

co.ses falling under clause (a) of sub-section (1);

(b) within one gear from the date of notice, ["""] in respect oJ

ca.ses falling under sub-sectian (4):
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[Proatded that u.there the proper officer fails to so determine uithin the

specified period, ang officer senior in rank to the proper officer mag, hauing

regard to the circum-stances under which the proper officer was preuented"

from detennining the amount of dutg or interest und.er sub-section (8),

extend the pertod specified in clause (a) to a further peiod of six months

and the peiod specifi.ed in clause (b) to a further period of one year:

j- \-



Prooided further that uLhere the proper officer fo,ils to determine uithin'

such extended oeriod. such proceedinq shall be deemed to haue cqncluded

as if no notice had been i^ssued I

(9A) Notu.tithstanding anAthing contained in sub-section (9), uhere the

proper officer Ls unoble to determine the amount of dutg or interest under

sub-section (8) for the reason that-

(a) an appectl in a similar matter of the same person or any other

person i^s pending before the Appellate 'I ribunal or the High

Court or the Supreme Court; or

(b) an inteim order of stay has been issued by the Appellate

Tribunal or the High Court or tlLe Supreme Court; or

(c) the Board has, in a similar matter, issued specific direction or

order to keep such matter pending; or

(d) the Settleme-nt Commission has admitted c,.n application made

bg lhe person concerned,

the t)ro nero hall inform the nerson concerned the reason for non-rS

determination of the amount of dutg or interest under sub-section (8) and in
ri'ler

such case, the time specified in sub-section (9) shall applg not from t

of notice, but from the date when such reason ceases to exist.
E

jc.l

(1oB) A notice issued under sub-section 4 s de uebeme

issued untler sub- section such notice demandiitg duty b held notI

sustainable in ang proceedings under this Act, incluaing at anA stage of

appea| for the reason Lhat the charges of collu:;ian or ang utilful

misstatement or suppression of facts to euade duty ho.s not been

established against the person to whom such notbe ua"s issued and the

amount of dutg and the interest thereon shall be compu;ed accordingly.

Explanation 1 . - For the purpose of thi-s section, "releuan.t date" means -

(a) in a case u.there dutg Ls not leuied or not paid or :;hort-leuied or short-

paid or interest Ls not charged, the date on uhich the proper makes

on order for clearance of goods;

5.3 From the above-mentioned statutory provisions, it is very clear that

for issuing SCN under Section 28$l of the Customrs Act, 1962, there

should be "collusion" or "wilful mis-statement" or "su;>pression facts" on
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part of the appellant. In the present case, there is no charge of any

"collusion" on part of the appeliant. Neither any Statement has been

recorded nor any investigation has been conducted before invoking

extended period of limitation. In the Show Cause Notice dated 26.08.2023,

there is bald allegation in Para 15 that "the importer hqs neuer di,sclosed the

same to the department at anA point that they haue auailed the benefit of
inadmissible louler rate of IGST @12%o under Sr. .rVo. 8l & 82 of Schedule-ll

instead of appltcable IGST@lBok under Sr. No. iti of Sched.uleJll of the

Notification No. O1/2017 Integrated Tox (Rate) dated 28.O6.2O17 in the Bills

of Entry to paA the lower rate of IGST @1 2% insteod of applicabte IGST@1 B%.

The same has been detected onlg duing the analgsis of the bills of entry. On

being pointed out the same to the importer uide letter dated O7.O4.2O22 and

reminder letter dated 26.09.2022 & 31.05.2023 to pay the differential ICST

alorry with applbable interest, no response from the importer has been

receiued. Thb shows the malaft-de intention of the importer not to paging the

differenttal a naunt of IGST paAable bg them." It is not mentioned in the

notice that how the importer has made willful mis-statement and which

facts have been suppressed and the same has been confirmed in

mechanical manner in the impugned order without recording any logical

finding of collusion or wilful mis-statement or suppression facts on part of

the appellant. .

5.4 In this regard, I am of the view that merely claiming benefit of

wrong Serial Number of any Notification does not amount to suppression of

facts and willful mis-statement, so far as description and other particulars

of goods are correctly declared. In this regard, I rely upon the following

case law (gist):

I

Ciuil Appeal No. 4196 of 1989 with C.A. No. 3325 of 199O, decided on 14-7 )998

Exemption - Description of goods given correctly and fully in bill of
entry/classification declaration - Laying claim to some exemption, whether

admissible or not, is a matter of belief of assessee and does not amount to
mis-declaration - Sections 25(1) and 1i1(m) of Customs Act, 1962 - Section

5A(1) of Central Excise Act, 1944 - Rules 173B and l73Q of Central Excise

Rules, 1944.

2O2O l37].l E.L.T. 324 (Tri. - Mumbai)
IN THE CESTAT, WEST ZONAL BENCH, MUMBAI

SIRTHAI SUPERWARE INDIA LTD.

Versus

9-160/CUS/JMN I 2023-24

1998 (1o1) E.L.T. s4e (s.c.)
IN THE SUPREME COURT OF INDIA

NORTHERN PLASTIC LTD,

Versus

COLLECTOR OF CUSTOMS & CENTRAL EXCISE
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Demand - Limitation - Extended period - Misdeclaraticn of facts. - By giving

correct description on the documents relating to impcrt clearance, burden

of mating correct declaration on the Bill of Entry discharged by appellants

- Any error in classification or exemption clarmed on Bill of Entry cannot be

misdeclaration with the intentlon to evade paJment of duty - Extended

period of limitation not invocable - Demand which falls within the normal

period of limitation only needs to be upheld - Matter remanded back to
Commissioner for re-determination and re-quantifrcatjon of demand which

can be made by denying the exemption under Notifi:ation No. 46/2011-

Cus. to the appellants within the normal period as provided by Section

28(1) of Customs Act, 1962. [paras 5.5, 5.1]

Confiscatron and penalty - Customs - Fact that the goods correspond to

declaration in respect of the description and vaiue is sufficient to take the

imported goods away from the application of Sections 1 1 1 (m) and 1 1 1(o) of

Customs Act, 1962 - Confiscation of goods and imposilion of penalty under
Section 112(a) ibid cannot be sustained - Appellant rrot having made any

mis-declaration with intent to evade payment of duty, penalty not

imposable under Section 1 144 of Customs Act, 1962. lparas 4.9, 4.1 -6En

l2023l 4 Centax 73 (Tri.-Delf
IN THE CESTAT, TRIBUNALPRINCIPAL BENCH, I\IEW DELHI

MIDAS FERTCHEM IMPEX PVT, LTD.

Versus
...:-.-"-'

I\ c

pRrNcrpAL coMMrssroNER oF cusToMs, Acc (IMP()RT), NEw DELHI
FinoL Order Nos. 5OO27-5OO31 of 2023 in Appeal Nos. C/ 52239/ 2021 with

C/ 52:240-52243/ 2O2 I, decided on 13- 1-2023

Self-assessment - Scope of - There is no separate mechanism - It is also a
form of assessment - As importer is not expert in asses,sment and can make

mistakes, thcre is provision for reassessment by offic,:r - Although Bill of
Entry requires importer to makc true declaration and confirm its contents
as trr.re and correct, columns for classification, exemption notifications
claimed and valuation are matters of self-assessment arld are not matters of
fact - Claim of wrong classification, ineligible exempt.ron or valuation not
fully as per law, or wrong self-assessment by importe;- will not amount to
mis-declaration, mis staternent or suppression - Section 17 of Customs Act,
1962. [para 50]

2019 .366I.E.L.T, 318 (Tri. - Hyd.)
IN THE CESTAT, REGIONAL BENCH, HYDERABAD

lcouRT No. rl
LEWEK ALTAIR SHIPPING PVT. LTD.

Versus

ooMMISSIONER OF CUS., VIJAYAWADA
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coMMR. OF CUSTOMS, NHAVA SHEVA-III

FinalOrder No. A/86791/2019 WZB, dated 10-10-2019 inAppeaLNo.

c/ 8560.3/ 20 t 7
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Final Order Nos. A/ 3O053-30056/ 20 I 9, d.ated 9- j -2O j 9 tn Appeal Nos. C/ 3O608-
30609/2017, C/s0230 & 302s4/2016

confiscation and penalty - Misdescription of goods - Mention of wrong tariff
or claiming benefit of an ineligible exemption notification cannot form the
basis for confiscation of goods under section I 1 1(m) of customs Act, 7962 -

Therefore, confiscations and redemption fines set aside - consequently no
penalties imposable under Section 112(a) of Customs Act, 1962. [para 7]

Penalty under Section l14AA of customs Act, 1962 - claiming an incorrect
classification or the benefit of an ineligible exemption notification not
amounts to making a false or incorrect statement, it being not an incorrect
description of goods or their value but only a claim made by assessee - Thus,
even if the appellant makes a wrong classification or claims ineligible
exemption, he will not be liable to penalty under Section 114AA of customs
Act, L962. [para 7]

5.5 Further, I lind that the Civil Appeal Diary No. 19639 of 2019 hled by

Commissioner of Customs, Vijayawada against the above-mentioned Order

of Honble CESTAT has been dismissed by the Honble Supreme Court on

O5.O7.2O19 by holding that there is no legal inlirmity in the impugned

judgment and order warranting Supreme Court,s interference under

Section i30E(b) of the Customs Act, 1962. [Commissionerv. Lewek Altair

Shipping Put. Ltd. - 2019 (367) E.L.T. As2B (5.C. )1

!!,:l
l:, \

::|],;

*

On the issue of sustainability of invoking cxtended period of

ation, I also refer the following case law:

I rely upon the Order passed by the Honble Supreme Court in the

case of Pushpam Pharmaceuticals Compang Vs. Collector of C.Ex., Bombay

[ 1995 (78) ELT 40 1 (SC)]. Para 4 of the same is as follows (underline

supplied):

"4. Section 1 1A empowers the Department to re-open proceedings if the

leug has been short-leuied or not Leuied within six months from the releuont

date. But the proui-so carues out an exception and permits the authoity to

exercbe this power uithin fiue years from the releuant date in the

circumstances mentioned in the proutso, one of it being suppression of

facts. The meaning of the u..ord both in low and euen otherwise is well

known. In normal understanding lt is not different that what is explained in

uaious dictionaies unless of course the context in which it has been used

indicotes otherui.se. A perusal of the prouiso indicates that it ho's been used.

in compang of such strong words as fraud", collusion or tuilful default. In

fact it i.s the mildest expression used in the prouLso. Yet the surroundings tn

which it has been used it has to be construed strictly. It does not mean anA

omission. The act must be deliberate. In toxation, it can haue only one

meaning tha the conect information wos not disclosed d.eliberately to
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escape from pagment of dutg. Where facts are known bot arties

the omission bu one to do u.that he miqht haue done and not that he must

haue done, does not render it supp ressrcn.

5. In the result this appeal succeeds and is allotued The matter i-s

remitted back to the Authoritg for determining the turttouer of the assessee

in respect of ontll that period u-thich is uithin six months from the date of

issue of shout cause notice."

5.8 I also rely upon thc.Judgment of the Honble Supreme Court in the

case of Collector of Central Dxcise V.s. Chemphor Dntg:; & Liniments [1989

ftq ELf 276 (SC)l Relevant portion of the same is zts under (underline

supplied):

48. Aggrieued thereby, the reuenue has come up in appeal to this

Court. In our opinion, the order of the Tribunal must be s rctained, In order to

make the demond for dut11 sustainabLe begond a peiod of six months and

up to a period of 5 years in uiew of the proubo to sub-section 11A of the Act'

it has to be established thrtt the dutg of exci.se has not been leuied or paid or

short-leuied or short-paid, or erroneouslg reJunded bg ret*ons of either fraud

or collusion or wiLfuL misstatement or suppression of facts or contrauentio
ql

any prouision of the Act or RuLes made thereunder, ttith intent to ti

paA ment of dutg. Something positiue other than mere trtaction or -failure: o4 -'

the part of the nufacturer or producer or cons :ious or deliberate

},

/ $',

ldino of infonnation when the manufacturer tcneu) otherwise, iswithho

reuuired b

months. Whether in a particular set of facts and circumstances there uas

ang fraud or collusion or wilful misstatement or suppress;inn or contrauention

of any prouLsion of any Act, Ls a question of fact depending upon the facts

and circumstctnces of a particular co^se. The Tribunal canne to the conclusion

that the facts refened to hereinbefore do not u.tarrant aru) inference of fraud.

The assessee declared the goods on the basis of their belief of the

interpretation of the proulsions of the laut that the exemltted goods uere not

required to be included and these dirl not include the ua.lue of the exempted

goods which they manufactured at the releuant time. The Tribunal found

that the explanation uas plausible, aftd also noted that the Deoartment had

full knowledae of the facts about manufacture of all the ooods manufacture d

efore it is saddled u.tith ong liabilifu, befor e the period of sk

bu the resoondent when the declaration uas filed bg the respondent. The

respondent did- not include the ualue of the product other than those falling

under Taiff ltem 148 manufactured by the respondent and this uas in the

knouledge, accgrding to the TribunaL, of the authoritie:;. These findings of

the Tribunal haue not been challenged before us or befote the Tribunal itself

as being based on no eui.dence.
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9. In that uiew of the matter and in uiew of the requirements of

Section 11A of the Act, the claim had to be limited for a period of six months

as the Tribunal did. We are, therefore, of the opininn that the Tibunal was

right in its conclusion. The appeal therefore fails and b accordingly

dbmissed."

5.9 By reiying upon the above Judgment, the Honble Supreme Court in

another case of Padmini Products Vs. Collector of C.Ex. [1g8g (43) ELT lgs

/SCil has held to the effect that extended period of 5 years is not applicable

for mere failure or negligence of the manufacturer to take out licence or

pay duty when there was scope for doubt that the goods were not dutiabie.

5.10 The above-mentioned three case law, though related to Centrai

Excise cases, are squarely applicable to Customs cases also inasmuch the

wordings of erstwhile Proviso to Section 11A(1) of the Central Excise Act,

1944, and Section 28(4) of the Customs Act, 1962, are similar.

5.11 On Customs side, I frnd that thc jurisdictional CESTAT,

Ahmedabad, in the case ol Hind.ustan Unileuer Ltd, Vs. Commissloner of

Corms, Mundro [(2023) 72 Centax 171 (Tri-Ahmd)], h.as observed and
iirTli't.

*

as follows (underline supplied):

We also find that no conduct or intent of the AppeLlant is found to{:r

*
malaftde as theu submitted all the information and also the information

required duinq assessment. Hence the demand raised for the peiod 26-

11-2013 to 4-8-2015 couered under 1O6 Bill of Entry out of 886 are barred

bu limitation and considered to be assessed finalLy. The goods u-tere not

found to be dtfferent than declqred and the ualue u.ta^s based on transfer

pricins and hence proui,sinns of Section 1 I I (m) i.s also not applicable. The

remaining BEs uere cleared bg the customs after uerification and scrutiny

of goods and import documents and hence the same also do not come under

the puruiew of Section I 11 (m).'

Against the above-mentioned F inal Order in the case ol Hindustan

Unlleuer Ltd. (supra), the Commissioner of Customs, Mundra, had fiied a

Civil Appea1 Diary No. 32747 of 2023. Yide Order 22.09.2023, reported as

Commissioner of Customs, Mund.ra Vs. Hlndustan Unileoer Ltd.

[(2023) 72 Centax 172 (SC)], Hon'ble Supreme Court has dismissed the

said Civil Appeal by observing that they arc not inclined to interfere with

the order impugned in that appeal.

5. 1 2 The other case law relied upon by the appellant, as mentioned

hereinabove, in support of their contention that extended period of
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limitation for issuance of SCN is not invocable in this case, are also

squarely applicable.

5.13 In the case on hand, the appellant has declared the goods as

mentioned in Table A in the Bi11s of Entry and there is no dispute about

description of the impugned goods. If at the time rf import, Customs

Department was of the view that the beneiit of l2o/" IGST was not

available to the impugned goods, the Bills of Entry ':ould have been re-

assessed under the provisions of Section 17 (4) of the Customs Act, 1962'

as amended w.e.f. 08.04.2011, which are as under:

"(4) Where it i.s found on ueifbation, examination or testing of the goods

or otherui.se that the sefassessment is not done correctlg, the Proper Officer

mag, u.tithout prejudbe to ang other action which mag be taken under thi.s

Act, re-a-ssess the dutg leuiable on such goods,"

5.14 ln view of the above statutory provisions, it is evident that the

proper of{icer was duly empowered to re-assess the duty under Section

fi$l ol the Customs Act, 1962. lf such re-assessment was not

undertaken, the Department had the option to init

issuing a Show Cause Notice within the normal limi

short-payment of IGST was discovered after the expit-'

not, in itself, warrant the invocation of the extended limitation period on

the grounds of willful misstatemcnt or misdeclaratic,n. Such allegations

must be substantiated by credible and cogent evidence, and cannot be

invoked solelv to circumvent the statutory limitation

5.15 In the present case, the appellant has duly declared and submitted

all requisite information for the purpose of assess,ment. There is no

allegation or evidence to suggest that any of the inforrnation provided was

false, fabricated, or misleading. The description of the g,oods was accurately

stated in the Bills of Entry and was fully known anrl accessible to both

parties at the time of assessment.

5.16 In view of the abovc discussion and findings, I am of the considered

view that when description and other particulars of imported goods are

correct, merely claiming benefit of wrong entry of any Notification, extended

period of limitation cannot be invoked on the ground of mis-declaration of

wrong serial number of Notification.

5.17 In view of the above position, I am of the vierv that invocation of

provisions of Section 28(41 for demand of Customs duly is not sustainable

in the present case. Under this situation, I hold that the impugned order
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years, as prescribed under Section 28(1) of the Act. TtLe mere fact that, the



confirming demand of duty against the appellant is required to be set aside

on the ground of limitation, as prescribed under Section 28 of the Customs

Act, 1962. Further, as the demand of duty itsclf is not sustainable, the

order towards imposition of interest and penalty is also not sustainable.

6. In view of the above, I allow the appeal fi1ed by the appellant and

set aside the impugned order; with consequential relief, if any, in
accordance with law.

upta)
Commissioner (Appeals)

Customs, Ahmedabad.

*
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Copy to:

l. The Chief Commissioner of Customs Gujarat, Customs House,

Ahmedabad.

2. The Principal Commissioner of Customs, Customs, Jamnagar.
3. The Assistant/Deputy Commissioner of Customs, Customs House,

Pipavav.
4. Guard File.
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