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This copy is grdrqt(ZIr(; of cost for the private use of the person to whom it is issued.

FydafmfiRafriErmd e e Fg AT TH TS HEaHEaPaTe g a
ERIC AR EAGIEEC TS

SffaH 1062 PIURT 120 BIFT (1) (TUTHNIRE)

3 HEM$SeRRAa/agaadid (smagaxny=) fawdarey
(TERERYTT)  HHeHT A elieIgEdeverdTAIgaeaE de

: Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the

following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revisior Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

FPrafaf@aamfRaane=/order relating to :

@)

T HIHTAT TIPS HTE .

(a)

any goods imported on baggage.

(®)

RYARIIRAH S N TR aR AT RS A RIS a I e HTa® T St faraaras
HHE .

any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

)

drargrepafifan, 1962 Hywmax aukEsHRaEEuRSGagaePargAP G,

L 1

()

| Payment of drawback as pr:)-{r—i'ded in Chapter X of Customs Act, 1962 and the rules made

thereunder.

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompaniec by :

mw,1870m.6 STl 1 SHUAAURATPTTEHTERE AT 4
i Rraed o Nt £ 3 R

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as! o |
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

(g

TSR S HATAHIYHANCYH 4 iyl afeg!

(b)

4 (:ﬂpiﬂs_("ﬁ- the OI_'(It:r--in—Origi_nal, in addition to relevant documents, if any

(n

e fgaTdeet 4 ufoar o

4 copies of the Application for Revision.

()

UITAGAGTUR AP T HT[ehATUTTH, 1962 (AUTHRNTYS)
RIS, WY, gUs, et umg e ard=aara 5. 200/-

(Fuqa’nﬂwmm 1000/-(FUCTHEARHTT

), dariHHeTE), AR R A S uHTe g ). 3R .6 g wfadi.
uﬁw AT, AN S & RIS Tl A Ea S AP HE d I QB [ H T $.200/-
R R TR g I E e RN UE A G AR L Doy eee £

.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous "tems being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

ﬁw T HTHA P U IS el AT RIS T g e aTg I rad!
1962 PIYUNRT 129 T (1) dyfawriadt. . -3
FRUARYePA AT fraTdan

sl fiaswsas

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :
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AT, PSP aaaTHIT a3y | Customs, Excise & Service Tax Appellate

7, ufyHtesadE Tribunal, West Zonal Bench
GERIHIVIT, ATOHa, A MRURATRYe, 9RR | 274 Floor, BahumaliBhavan,
a1, fgHIEIG-380016 Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

AT
T(1)Fareh=

HTUFTH, 1962 PIURT 129 Y (6) BT, AHTYeATIAH, 1962 BIURT 129
ammﬁmﬂmwamﬂﬂaﬁq-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompamed by a fee of -

a g g 3t v .E

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

ST R T TR TR e o U G R T T AT A R T TeR T TG SRR
CERIENIECER I R DL I E R e P R | L e M D C e Be e e ee st

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

where the amount of duty and interest demanded and penaltv levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

ousand rupees
mﬁTrqsgﬁ—as 108 ETHAUR, TEYeHUIYehUde Saarahe, adsh
WeidaaesaaeHe, SUERETT|

appeal against this order shall lie before the Tribunal on payment of 10% of the duty
anded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

SFIATUFTABIURT 129 (Y) Ferailafianiuabara RIS HaeATT- (@)
APARUF GArTE G I guRAS ReaF R st d RefrTedte - - sryar
(@) eI TGS A TS e R T I YT T e I ang Ry

Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.
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ORDER-IN-APPEAL

M/s Ajanta Manufacturing Pvt. Ltd., Orpat Nagar, 8-A National Highway,
Near Surajbari Bridge, Vandhia, Samakhiyali, Kachchh, Gujarat — 370150
(hereinafter referred to as “the appellant”) have filed the present appeal in
terms of Section 128 of the Customs Act, 1962 against Order-In-Original
(OIO)No. 10/AC/RNS/GPPL/2023-24 dated 02.01.2024 (hereinafter
referred to as “the impugned order”) issued by the Assistant Commissioner,
Customs House, Pipavav (hereinafter referred to as “the adjudicating

authority” ).

2. Briefly stated,facts of the case are that the appellant having IEC No.
2403006009 had imported goods as per the description mentioned at Table
A below, by classifying the same under Customs Tariff Heading No.
39269069 of the First Schedule to the Customs Tariff Act, 1975 vide the

following two Bills of Entry as mentioned below in Table-A:

Table A
Bill of Entry No. | Date Invoice Item No Description of Goods
No
7117770 | 07.07.2018 | 2 STREE RELIEVER, PARTS|. ~
FOR POWER LINK PARTS.
| OTHERDTLS AS PERINV
7249606 17.07.2018 1 11,12,13,14 | LED OREVA DISPLAY
& 15 BOARD - ELECTRICALS,

SIZE 207*%653*1.5SMM+0.5MM.
OTHER DTLSAS PER INV,

LED OREVA DISPLAY
BOARD FAN & HOME
APPLIANCES, SIZE
207*653*1.5MM+0.5MM.
OTHER DTLSAS PER INV,

LED OREVA DISPLAY
BOARD CALCULATOR &
TELEFHONE, SIZE
207*653*1.5SMM+0.5MM.
OTHER DTLSAS PER INV,

LED  OREVA DISPLAY
BOARD WATCH, CLOCK &
TIMEPIECE, SIZE
207*653* 1.SMM+0.5MM.
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OTHER DTLSAS PER INV, |

LED OREVA DISPLAY
BOARD - LED LIGHTING,
SIZE 207*653*1.SMM+0.5MM.
OTHER DTLSAS PER INV

2.1 During the analysis of the above mentioned Bills of Entry, it is
observed that the importer had claimed the benefit of Sr. No. 81 of
Schedule-II of the IGST Notification 01/2017 and cleared the goods after
payment of IGST @ 12%. It was observed that Notification No. 01/2017
Integrated Tax (Rate) dated 28.06.2017 has been amended vide Notification
No. 43/2017-Integration Tax (Rate) dated 14.11.2017 wherein Chapter
Heading 3926 attracts two different set of IGST rates i.c. 12% under Sr. No.
81 & 82 of Schedule-Il and 18% under Sr. No. 111 of schedule-III,

respectively. All of these entries are reproduced as below:

3926 Feeding Bottles 12%

3926 Plastic Beada 12%

S

Sr. No. 111 of Schedule III of Notification No. 01/2017 Integrated Tax
(Rate) dated 28.06.2017 as amended:

111 3926 Other articles of plastics and | 18%
articles of other materials of
headings 3901t03914 [other
than bangles of plastic, plastic

Beads and feeding bottles]

From above tables, it appeared that goods as described under Sr.No. 111
of Schedule-III exclude such descriptions of goods, which are covered by
entry at Sr. No. 81 & 82 of Schedule-II. Therefore, goods other than the
goods covered by entry at Sr. No. 81 & 82 of Schedule-II attracts IGST rate
@ 18%. Accordingly, it appeared that goods imported by the appellant as
mentioned in Table-A above is not specifically mentioned in Sr. No. 81 and
82 of Schedule-Il. Therefore, it appeared that the imported goods as
mentioned in Table-A above are other than the goods specified against
Entry at Sr. No. 81 & 82 of Schedule-II, therefore, the same are covered
under Sr. No. 111 of Schedule-lll and attracts IGST @18%. Accordingly, it
appeared that the Importer had paid inadmissible lower IGST of i.e. @12
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under Sr. No. 81 & 82 of Schedule-II for the imported goods which resulted
in short-payment of IGST amounting to Rs. 1,90,667/-.

2.2 Therefore, the appellant was duly communicatzd the observations
vide letter dated 07.04.2022 and reminder dated 26.09.2022 & 31.05.2023
and requested them to pay the differential IGST along with applicable
interest and in response of the letter, no reply has been received from the
importer. Therefore, Show Cause Notice F.No:-VIII/48-10/AR24/22-
23/GPPL/23-24 /956 dated 26.08.2023 issued to the appellant demanding
Customs Duty of Rs 1,90,667/- under Section 28(4) of the Customs Act,
1962 read with Section 5 of IGST Act, 2017, interest under Section 28AA of
the Customs Act, 1962 read with Section 50 of CGST Act, 2017 and
penalty under Section 114A of the Customs Act, 1962.

2.3 The adjudicating authority, vide impugned order dated 02.01.2024,
has ordered to recover the IGST amounting to Rs. 1,90 667 /- on the goods
imported and cleared by the appellant, under Section 28(4) of the Customs
Act, 1962. He also ordered to recover the interest at an appropriate rate

under Section 28AA of the Customs Act, 1962 and imposed a penalty o,f/‘R w ?”*‘w\

<3
1,90,667/- under Section 114A of the Customs Act, 1962. R ©
3. Being aggrieved with the impugned order, dated 02.01.2024, the

appellant have filed the present appeal and mainly contended that; “‘“"”;”

e The appellant respectfully submits that a higher amount of IGST, if
has been discharged on the imported items the same was
admissible as ITC to the importer, hence and therefore, there was
no loss to the exchequer. The SCN & Order in Original has neither
listed down the reason for invoking Sec 28(4) ncr made any specific
reason for the same, but only mentioned in casual way that
appellant have deliberately mentioned alleged wrong heading to pay
lesser IGST. In fact, except a causal statement is made nothing
available in the SCN & Order to invoke the extended period of 5
years in the Notice.

e It is well settled that Notice can be served for a period of five years
in case of collusion, suppression of facts or willful misstatement, if
assesses is not guilty of suppression of facts, collusion or willful
misstatement of facts, extended period of lirnitation cannot be
invoked as held in the case of CC vs MMK Jewellers (2008)225
ELT3(SC). Further Honorable Supreme Court in Rainbow Industries
V CCE 1994(74)ELT39SC) have held that in order for the extended
'period to apply, two ingredients must be present, willful

suppression, mis-declaration etc., and the intertion to evade duty.
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Same view has been taken in the case Tamilnadu Housing Board v
CCE 1995 Suppl(1) SCCS50. In this case it was held that power to
extend period from one year to 5 years are exceptional power and
hence have to be construed strictly. There is no mention of
intentional suppression or misstatement by the appellant with an
intent to evade payment of duty. It is humbly submitted that
payment of IGST under a particular entry No. or Sr No/heading
instead of alleged Sr. no. is not non-disclosure of facts & cannot be
equated with a mala-fide intention of evasion of duty. The appellant
was under bona-fide belief that its IGST rate was correct and
further the items imported by the appellant were being used in the
process of manufacture, and eligible for ITC under GST even if
higher rate is paid. There was neither any evasion of tax nor any
intention of a wrong doing on the part of the appellant. The
appellant also relied upon the following case laws:

(i) Merchantile and Industrial Dev. Co. Ltd. vs. CCE,

Ahmedabad 2014(313) ELT 553 (Tri.-Ahmd)
(ii) Sunanda Industries Ltd. vs. Commissioner of C. Ex.,
Ahmedabad- 11 2009 (245) ELT 861 (Tri. Ahmd)

The appellant, therefore, respectfully submits that the entire
demand is time barred as extended period of limitation cannot be
invoked under Sec 28(4) of Customs Act, 1962 and on this ground
alone, the impugned Order deserves to be quashed and set aside.
The SCN is not issued within the stipulated time hence time barred,
Without prejudice to the aforesaid, the appellant state and submit
that, even otherwise, the demand is ex-facie untenable,
unsustainable, without jurisdiction and illegal inter alia since it is
ex facie barred by limitation and no such demand can be raised
when the Bills of Entry have been assessed and no show cause
notice has been issued under the provisions of Section 28(1) of the
Customs Act, 1962. In this case, the Bills of Entry was correctly
assessed at the relevant time by the proper officer and thereafter,
no show cause notice has been issued by the proper officer within
the period of limitation as prescribed in Section 28(1) of the
Customs Act, 1962. Therefore, not only the demand notice ex facie
illegal since the demand of IGST is sought to be made beyond the
period of limitation as mandated by Section 28(1) hence barred by
limitation. The learned Assistant Commissioner refer to the Honble
Supreme Court Order for granting relief for filing Appeal etc during

Covid period, but the same is not available under Customs Act.

b
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The appellant submits that the payment of additional IGST, as

demanded in SCN and confirmed in the 'mpugned Order is

available as ITC to the appellant, the demand is revenue neutral. To

support their contention, the appellant relied on the following

judgments:

(1) Atul Ltd V CCE (2009)237ELT287(CESTAT),

(i) PP Patel & Co. V CCE(2009)236ELT320 (CESTAT)

(iii) Crompton Greaves Ltd. vs. Commr. of C. Ex., Mumbai-III
2008 (230) ELT 488 (Tri. Mum)

(iv)  Vickers Systems International Ltd. vs. Commissioner of C.
Ex., Pune- 1 -2008 (229) ELT 298(Tri.-Mum)

(v) PSL Holdings Ltd. vs. Commissioner of Central Excise, Rajkot
2003 (156) ELT 602 (Tri. Mum)

(vij Commissioner of C. Ex. &CusVadodara vs. Narmada
Chematur Pharmaceuticals Ltd. E.L.T. 2005 (179) 276 (SC)

Penalty under Section 114A of Customs Act, 1962, provides for

mandatory penalty in case of suppression of facts, willful

misstatement etc., If extended period of limitation is not available,

penalty under Sec 114A is not imposable, as held in Pahva

Chemicals v+ CCE2005(189) ELT 257(SC). In the present case the

conduct of the appellant is totally bonafide and nothing suppressed

or miss declared by the Appellants. There is no any willful

misstatement in the present case as goods wer= correctly classu

AR -v;“\

and correct custom duty paid as already stated in earlier paras t\h{—\“\\

Demand is time barred as issued beyond normal period of ?“

limitation. Hence penalty under sec 114A cannot be imposed in the

present case.

Without prejudice to the above, it is submitted that the conduct of ‘

Appellants was totally bonafide. Appellants neither had any
intention to evade payment of IGST. In the absence of any malafide
on the part of Appellants, no penalty is imposable. In the case of
Hindustan Steel Ltd. Vs. State of Orissa(1978 (2) ELT (J159) (SC)),
Hon'ble Supreme Court held that no penalty should be imposed for
technical or venial breach of legal provisions cr where the breach
flows from the bonafide belief. It is submitted that the conduct of
Appellants in the present case was totally bonafide and therefore no
penalty is imposable. In CCE, Visakhapatnam v. Smithline
Beecham Consumer Health Care Ltd. reported in 2004 (167) E.L.T.
225 (Tri.-Bang.), wherein it was held that mere claiming wrong

classification is no offence.
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In the present case order have not elaborated at which of the
various act of commissions or omissions stated in the provisions of
sec 114A have been committed by the Appellants, mere mention in
the SCN and relying on that is not sufficient, hence provisions
cannot be invoked mere based on assumption or presumptions. In
view of above, it is submitted that the penalty is not imposable in
the present case under Sec 114A.
Without prejudice to the submissions in the foregoing paragraphs,
it is submitted that the case involves interpretations of the two Sr
No. of IGST schedule under which IGST was leviable under 12% &
18%, as mentioned in SCN. No dispute regarding description of
items and its classification under CTH, it is nowhere mentioned
that GST on items imported is applicable @18%.By interpretations
of various headings of IGST Notifications applicable, inference is
drawn regarding applicable rate of 18% as mentioned in Order
itself. As already submitted, Appellants acted in bona-fide belief. It
has been held by the Hon'ble Customs, Excise & Service Tax
Appellate Tribunal in a large number of cases that no penalty is
imposable in cases involving interpretation of the statutory
provisions. Some of these cases arc as under:
(i) Auro Textile v. Commissioner of Central Excise, Chandigarh
(2010 (253) ELT 35 (Tri.-Del.)];
(i) Hindustan Lever Ltd. v. Commissioner of Central Excise,
Lucknow (2010 (250) ELT 251 (Tri-Del.)];
(iiif Prem Fabricators v. Commissioner of Central Excise,
Ahmedabad-II [2010 (250) ELT 260 (Tri.-Ahmd.)];
(iv) Whiteline Chemicals v. Commissioner of Central Excise,
Surat (2009 (229) ELT 95 (Tri.-Ahmd.));
(v) Delphi Automotive Systems v. Commissioner of Central
Excise, Noida (2004 (163) ELT 47 (Tri.-Del.)).
In view of the above, it is respectfully submitted that no penalty
ought to be imposed upon Appellants and the Order is liable to be

set aside.

4. Shri Kirit Mehta, Import Manager, appeared for personal hearing on

06.06.2025. He reiterated the submission made at the time of filing appeal.

3.

I have gone through the appeal memorandum filed by the appellant,

the impugned order and documents on record. The issue to be decided in

present appeal is whether the impugned order passed by the adjudicating
authority demanding differential IGST along with interest and penalty
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under Section 114A of the Customs Act, 1962, in the facts and

circumstances of the case, is legal and proper or otherwise.

5.1 [t is observed that the appellant having IEC No. 2403006009 had
imported certain goods as detailed in Table A above by classifying the same
under Customs Tariff Heading No. 39269069 of the First Schedule to the
Customs Tariff Act, 1975 and filed two Bills of Entry for clearance of the
same. During the analysis of the above mentioned Bills of Entry, it is
observed that the appellant had claimed the benefit of Sr. No. 81 of
Schedule-II of the IGST Notification 01/2017 and cleared the goods after
payment of IGST @ 12%. It is observed that Notification No. 01/2017
Integrated Tax (Rate) dated 28.06.2017 has been amended vide Notification
No. 43/2017-Integration Tax (Rate) dated 14.11.2017 wherein Chapter
Heading 3926 attracts two different set of IGST rates i.e. 12% under Sr. No.
81 & 82 of Schedule-Il and 18% under Sr. No. 111 of schedule-III,
respectively. The department was of the view that the goods imported by
the appellant falls under Sr. No. 111 of schedule-III attracting IGST @ 18%.
Thus it appeared that the appellant has paid duty @12% instead of paying
@18% which resulted in short payment of duty amounting to Rs
1,90,667/-. Therefore, Show Cause Notice F.No:-VIII/48-10/AR24/22-
23/GPPL/23-24 /956 dated 26.08.2023 issued to the appellant dcmanq,liﬁg/.ﬂ
Customs Duty of Rs 1,90,667/- under Section 28(4) of the Customs-"!ﬁj\ yfiden,
1962 read with Section 5 of IGST Act, 2017, interest urider Section QSAAof :

the Customs Act, 1962 read with Section 50 of CGST Act, 2017 and- :/
penalty under Section 114A of the Customs Act, 1962. The Show Cause o
Notice dated 26.08.2023 was confirmed vide the impugned order.

5.2 [t is obsecrved that the appellant has in the grounds of appeal
mainly contended that the Show Cause Notice is time barred as extended
period cannot be invoked in absence of willful suppression, mis-declaration
etc., and the intention to evade duty. Before starting discussion on this
issue, the text of the relevant provisions Section 28 cof the Customs Act,

1962, is reproduced below (underline supplied):

“SECTION 28. Recovery of duties not levied or not paid or short-
levied or short-paid or erroneously refunded. — (1) Where any [duty
has not been levied or not paid or has been short-levied or short-paid] or
erroneously refunded, or any interest payable has not been paid, part-paid

or erroneously refunded, for any reason other than the reasons of collusion

or any wilful mis-statement or suppression of facts,—

(a) the proper officer shall, within [two years] from the relevant date,

serve notice on the person chargeable with the duty or interest which has
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not been so levied [or paid| or which has been short-levied or short-paid or
to whom the refund has erroneously been made, requiring him to show

cause why he should not pay the amount specified in the notice:

[Provided that before issuing notice, the proper officer shall hold pre-
notice consultation with the person chargeable with duty or interest in such

manner as may be prescribed,]

(4) Where any duty has not been [levied or not paid or has been short-
levied or short-paid] or erroneously refunded, or interest payable has not

been paid, part-paid or erroneously refunded, by reason of. —

{a) collusion; or

(b) any wilful mis-statement: or

(c) suppression of facts,

y the impotter or the exporter or the agent or employee of the importer or

orter, the proper officer shall, within five years from the relevant date,

e notice on the person chargeable with duty or interest which has not
een [so levied or not paid] or which has been so short-levied or short-paid
or to whom the refund has erroneously been made, requiring him to show

cause why he should not pay the amount specified in the notice.

(8) The proper officer shall, after allowing the concerned person an
opportunity of being heard and after considering the representation, if any,
made by such person, determine the amount of duty or interest due from

such person not being in excess of the amount specified in the notice.

(9) The proper officer shall determine the amount of duty or interest under

sub-section (8),—

(@) within six months from the date of notice, [***] in respect of
cases falling under clause (a) of sub-section (1);
(b) within one year from the date of notice, [***] in respect of

cases falling under sub-section (4):

[Provided that where the proper officer fails to so determine within the
specified period, any officer senior in rank to the proper officer may, having
regard to the circumstances under which the proper officer was prevented
from determining the amount of duty or interest under sub-section (8),
extend the period specified in clause (a) to a further period of six months

and the period specified in clause (b) to a further period of one year:
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Provided further that where the proper officer fails to determine within-

such extended period, such proceeding shall be deemed to have concluded

as if no notice had been issued.|

(9A) Notwithstanding anything contained in sub-section (9), where the
proper officer is unable to determine the amount of duty or interest under
sub-section (8) for the reason that—
(a) an appeal in a similar matter of the same person or any other
person is pending before the Appellate Tribunal or the High
Court or the Supreme Court; or
(b) an interim order of stay has been issued by the Appellate
Tribunal or the High Court or the Supreme Court; or
(c) the Board has, in a similar matter, issued specific direction or
order to keep such matter pending; or
(d) the Settlement Commission has admitted cn application made

by the person concerned,

the proper officer shall inform the person concerned the reason for non-

determination of the amount of duty or interest under sub-section (8) and in
Z7 AVET
such case, the time specified in sub-section (9) shall apply not from the @é—&ﬁ:\
§ o N \

=

A

of notice, but from the date when such reason ceases to exist. 82

. \',"r:-‘.‘_:: - ’/

(10B) A notice issued under sub-section (4) shall be deemed to have beemn-—"

issued under sub-section (1), if such notice demanding duty is held not

sustainable in any proceedings under this Act, including at any stage of
appeal, for the reason that the charges of collusion or any wilful
misstatement or suppression of facts to evade duty has not been
established against the person to whom such notice was issued and the

amount of duty and the interest thereon shall be compu‘ed accordingly.

Explanation 1. - For the purpose of this section, “relevant date” means -

(a) in a case where duty is not levied or not paid or short-levied or short-
paid or interest is not charged, the date on which the proper makes

an order for clearance of goods;

»

5.3 From the above-mentioned statutory provisions, it is very clear that
for issuing SCN under Section 28(4) of the Customs Act, 1962, there

should be “collusion” or “wilful mis-statement” or “suppression facts” on
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part of the appellant. In the present case, there is no charge of any
“collusion” on part of the appellant. Neither any Statement has been
recorded nor any investigation has been conducted before invoking
extended period of limitation. In the Show Cause Notice dated 26.08.2023,
there is bald allegation in Para 15 that “the importer has never disclosed the
same to the department at any point that they have availed the benefit of
inadmissible lower rate of IGST @12% under Sr. No. 81 & 82 of Schedule-Il
instead of applicable IGST@18% under Sr. No. 111 of Schedule-Ill of the
Notification No. 01/2017 Integrated Tax (Rate) dated 28.06.2017 in the Bills
of Entry to pay the lower rate of IGST @12% instead of applicable IGST@]18%.
The same has been detected only during the analysis of the bills of entry. On
being pointed out the same to the importer vide letter dated 07.04.2022 and
reminder letter dated 26.09.2022 & 31.05.2023 to pay the differential IGST
along with applicable interest, no response from the importer has been
received. This shows the malafide intention of the importer not to paying the
differential amount of IGST payable by them.” 1t is not mentioned in the
notice that how the importer has made willful mis-statement and which
facts have been suppressed and the same has been confirmed in
mechanical manner in the impugned order without recording any logical
finding of collusion or wilful mis-statement or suppression facts on part of

the appellant. .

5.4 In this regard, I am of the view that merely claiming benefit of
wrong Serial Number of any Notification does not amount to suppression of
facts and willful mis-statement, so far as description and other particulars

of goods are correctly declared. In this regard, [ rely upon the following

case law (gist):

1998 (101) E.L.T. 549 (S.C.)
IN THE SUPREME COURT OF INDIA
NORTHERN PLASTIC LTD.
Versus
COLLECTOR OF CUSTOMS & CENTRAL EXCISE
Civil Appeal No. 4196 of 1989 with C.A. No. 3325 of 1990, decided on 14-7-1998

Exemption - Description of goods given correctly and fully in bill of
entry/classification declaration - Laying claim to some exemption, whether
admissible or not, is a matter of belief of assessee and does not amount to
mis-declaration - Sections 25(1) and 111(m) of Customs Act, 1962 - Section
5A(1) of Central Excise Act, 1944 - Rules 173B and 173Q of Central Excise

Rules, 1944,

2020 (371) E.L.T. 324 (Tri. - Mumbai)
IN THE CESTAT, WEST ZONAL BENCH, MUMBAI
SIRTHAI SUPERWARE INDIA LTD.

Versus ﬁ L
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COMMR. OF CUSTOMS, NHAVA SHEVA-III
Final Order No. A/86791/2019-WZB, dated 10-10-2019 in Appeal No.
C/85603/2017

Demand - Limitation - Extended period - Misdeclaration of facts - By giving
correct description on the documents relating to import clearance, burden
of making correct declaration on the Bill of Entry discharged by appellants
- Any error in classification or exemption claimed on Bill of Entry cannot be
misdeclaration with the intention to evade payment of duty - Extended
period of limitation not invocable - Demand which falls within the normal
period of limitation only needs to be upheld - Matter remanded back to
Commissioner for re-determination and re-quantification of demand which
can be made by denying the exemption under Notification No. 46/2011-
Cus. to the appellants within the normal period as provided by Section
28(1) of Customs Act, 1962. [paras 5.5, 5.1]

Confiscation and penalty - Customs - Fact that the goods correspond to
declaration in respect of the description and value is sufficient to take the
imported goods away from the application of Sections 111(m) and 111(o) of
Customs Act, 1962 - Confiscation of goods and imposition of penalty under
Section 112(a) ibid cannot be sustained - Appellant riot having made any
mis-declaration with intent to evade payment of duty, penalty not
imposable under Section 114A of Customs Act, 1962. [paras 4.9, 410]/:5{*:.::-?;\;\

(2023) 4 Centax 73 (Tri.-Del) 15f :

IN THE CESTAT, TRIBUNALPRINCIPAL BENCH, NEW DELHI " | °

MIDAS FERTCHEM IMPEX PVT. LTD. NN .

Versus Ny

PRINCIPAL COMMISSIONER OF CUSTOMS, ACC (IMPORT), NEW DELHI
Final Order Nos. 50027-50031 of 2023 in Appeal Nos. C/52239/2021 with

C/52240-52243/2021, decided on 13-1-2023

Self-assessment - Scope of - There is no separate mechanism - It is also a
form of assessment - As importer is not expert in assessment and can make
mistakes, there is provision for reassessment by officer - Although Bill of
Entry requires importer to make true declaration and confirm its contents
as true and correct, columns for classification, exemption notifications
claimed and valuation are matters of self-assessment and are not matters of
fact - Claim of wrong classification, ineligible exemption or valuation not
fully as per law, or wrong self-assessment by importer will not amount to
mis-declaration, mis-statement or suppression - Section 17 of Customs Act,
1962. [para 50]

2019 (366)E.L.T. 318 (Tri. - Hyd.)
IN THE CESTAT, REGIONAL BENCH, HYDERABAD
[COURT NO. ]
LEWEK ALTAIR SHIPPING PVT. LTD.
Versus
COMMISSIONER OF CUS., VIJAYAWADA

Page 14 of 19 M $/49-160/CUS/JIMN/2023-24

\-



Final Order Nos. A/30053-30056/2019, dated 9-1-2019 in Appeal Nos. C/30608-
30609/2017, C/30230 & 30234/2016

Confiscation and penalty - Misdescription of goods - Mention of wrong tariff
or claiming benefit of an ineligible exemption notification cannot form the
basis for confiscation of goods under Section 111(m) of Customs Act, 1962 -
Therefore, confiscations and redemption fines set aside - Consequently no
penalties imposable under Section 112(a) of Customs Act, 1962, [para 7]

Penalty under Section 114AA of Customs Act, 1962 - Claiming an incorrect
classification or the benefit of an ineligible exemption notification not
amounts to making a false or incorrect statement, it being not an incorrect
description of goods or their value but only a claim made by assessee - Thus,
even if the appellant makes a wrong classification or claims ineligible
exemption, he will not be liable to penalty under Section 114AA of Customs
Act, 1962. [para 7]

5.5 Further, I find that the Civil Appeal Diary No. 19639 of 2019 filed by
Commissioner of Customs, Vijayawada against the above-mentioned Order
of Hon’ble CESTAT has been dismissed by the Hon’ble Supreme Court on
05.07.2019 by holding that there is no legal infirmity in the impugned
judgment and order warranting Supreme Court’s interference under

Section 130E(b) of the Customs Act, 1962. [Commissionerv. Lewek Altair

On the issue of sustainability of invoking extended period of

itation, I also refer the following case law:

[ rely upon the Order passed by the Hon’ble Supreme Court in the
case of Pushpam Pharmaceuticals Company Vs. Collector of C.Ex., Bombay
[1995 (78) ELT 401 (SC)]. Para 4 of the same is as follows (underline
supplied):

“4. Section 11A empowers the Department to re-open proceedings if the
levy has been short-levied or not levied within six months from the relevant
date. But the proviso carves out an exception and permits the authority to
exercise this power within five years from the relevant date in the
circumstances mentioned in the proviso, one of it being suppression of
facts. The meaning of the word both in law and even otherwise is well
known. In normal understanding it is not different that what is explained in
various dictionaries unless of course the context in which it has been used
indicates otherwise. A perusal of the proviso indicates that it has been used
in company of such strong words as fraud, collusion or wilful default. In
fact it is the mildest expression used in the proviso. Yet the surroundings in
which it has been used it has to be construed strictly. It does not mean any

omission. The act must be deliberate. In taxation, it can have only one

meaning rhxili correct information was not disclosed deliberately to
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escape from payment of duty. Where facts are known to both the parties -

the omission by one to do what he might have done and not that he must

have done, does not render it suppression.

5. In the result this appeal succeeds and is allowed. The matter is
remitted back to the Authority for determining the turnover of the assessee
in respect of only that period which is within six months from the date of
issue of show cause notice.”

5.8 1 also rely upon the Judgment of the Hon’ble Supreme Court in the
case of Collector of Central Excise Vs. Chemphar Drugs & Liniments [1989
(40) ELT 276 (SC)]. Relevant portion of the same is as under (underline
supplied):

“8. Aggrieved thereby, the revenue has come up in appeal to this
Court. In our opinion, the order of the Tribunal must be sustained. In order to
make the demand for duty sustainable beyond a period of six months and
up to a period of 5 years in view of the proviso to sub-section 11A of the Act,
it has to be established that the duty of excise has not been levied or paid or

short-levied or short-paid, or erroneously refunded by reasons of either fraud

At: Al

or collusion or wilful misstatement or suppression of facts or contraventig;;j: . ,,“_\3%%“';\
any provision of the Act or Rules made thereunder, with intent to éi_)'c:p‘d,;v"«;;}!»f;:‘\ ‘
payment of duty. Something positive other than mere inaction or failure on . ); } {
the part of the manufacturer or producer or conscious or deliberate _. ”‘

4

withholding of information when the manufacturer icnew otherwise, is

required_before it is saddled with any liability, before the period of six
months. Whether in a particular set of facts and circumstances there was
any fraud or collusion or wilful misstatement or suppression or contravention
of any provision of any Act, is a question of fact depending upon the facts
and circumstances of a particular case. The Tribunal came to the conclusion
that the facts referred to hereinbefore do not warrant any inference of fraud.
The assessee declared the goods on the basis of their belief of the
interpretation of the provisions of the law that the exempted goods were not
required to be included and these did not include the value of the exempted
goods which they manufactured at the relevant time. The Tribunal found

that the explanation. was plausible, and also noted that the Department had

full knowledge of the facts about manufacture of all the goods manufactured

by the respondent when the declaration was filed by the respondent. The

respondent did not include the value of the product other than those falling
under Tariff Item 14E manufactured by the respondent and this was in the
knowledge, according to the Tribunal, of the authorities. These findings of
the Tribunal have not been challenged before us or before the Tribunal itself

as being based on no evidence.
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9. In that view of the matter and in view of the requirements of
Section 11A of the Act, the claim had to be limited for a period of six months
as the Tribunal did. We are, therefore, of the opinion that the Tribunal was
right in its conclusion. The appeal therefore fails and is accordingly
dismissed.”

5.9 By relying upon the above Judgment, the Hon’ble Supreme Court in
another case of Padmini Products Vs. Collector of C.Ex. [1989 (43) ELT 195
(SC)] has held to the effect that extended period of 5 years is not applicable
for mere failure or negligence of the manufacturer to take out licence or

pay duty when there was scope for doubt that the goods were not dutiable.

5.10 The above-mentioned three case law, though related to Central
Excise cases, are squarely applicable to Customs cases also inasmuch the
wordings of erstwhile Proviso to Section 11A(1) of the Central Excise Act,

1944, and Section 28(4) of the Customs Act, 1962, are similar.

5.11 On Customs side, [ find that the jurisdictional CESTAT,
Ahmedabad, in the case of Hindustan Unilever Ltd. Vs. Commissioner of

-~~Customs, Mundra [(2023) 12 Centax 171 (Tri-Ahmd)], has observed and

as follows (underline supplied):

We also find that no conduct or intent of the Appellant is found to

malafide as they submitted all the information and also the information

required during assessment. Hence the demand raised for the period 26-
11-2013 to 4-8-2015 covered under 106 Bill of Entry out of 886 are barred

by limitation and considered to be assessed finally. The goods were not

found to be different than declared and the value was based on transfer
pricing and hence provisions of Section 111 (m) is also not applicable. The
remaining BEs were cleared by the customs after verification and scrutiny
of goods and import documents and hence the same also do not come under

the purview of Section 111 (m).”

Against the above-mentioned Final Order in the case of Hindustan
Unilever Ltd. (supra), the Commissioner of Customs, Mundra, had filed a
Civil Appeal Diary No. 32747 of 2023. Vide Order 22.09.2023, reported as
Commissioner of Customs, Mundra Vs. Hindustan Unilever Ltd.
[(2023) 12 Centax 172 (SCJ)]. Hon’ble Supreme Court has dismissed the
said Civil Appeal by observing that they are not inclined to interfere with

the order impugned in that appeal.

5.12 The other case law relied upon by the appellant, as mentioned

hereinabove, in support of their contention that extended period of
i
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limitation for issuance of SCN is not invocable in this case, are also

squarely applicable.

5.13 In the case on hand, the appellant has declared the goods as
mentioned in Table A in the Bills of Entry and there is no dispute about
description of the impugned goods. If at the time of import, Customs
Department was of the view that the benefit of [2% IGST was not
available to the impugned goods, the Bills of Entry could have been re-
assessed under the provisions of Section 17(4) of the Customs Act, 1962,

as amended w.e.f. 08.04.2011, which are as under:

“(4) Where it is found on verification, examination or testing of the goods
or otherwise that the self-assessment is not done correcily, the Proper Officer
may, without prejudice to any other action which may be taken under this

Act, re-assess the duty leviable on such goods.”

5.14 In view of the above statutory provisions, it is evident that the
proper officer was duly empowered to re-assess the duty under Section

17(4) of the Customs Act, 1962. If such re-assessment was not
e

214 q..

undertaken, the Department had the option to initiate proceedlngs by,_,_,_ fﬁ&\
issuing a Show Cause Notice within the normal limitation period of‘ ’th

years, as prescribed under Section 28(1) of the Act. The mere fact that the ™ ;{i’ /B

short-payment of IGST was discovered after the expiry of this period do.es._ _/,u:,
not, in itself, warrant the invocation of the extended limitation period on
the grounds of willful misstatement or misdeclaraticn. Such allegations
must be substantiated by credible and cogent evidence, and cannot be

invoked solely to circumvent the statutory limitation

5.15 In the present case, the appellant has duly declared and submitted
all requisite information for the purpose of assessment. There is no
allegation or evidence to suggest that any of the information provided was
false, fabricated, or misleading. The description of the goods was accurately
stated in the Bills of Entry and was fully known and accessible to both

parties at the time of assessment.

5.16 In view of the above discussion and findings, I am of the considered
view that when description and other particulars of imported goods are
correct, merely claiming benefit of wrong entry of any Notification, extended
period of limitation cannot be invoked on the ground of mis-declaration of

wrong serial number of Notification.

5.17 In view of the above position, I am of the view that invocation of
provisions of Section 28(4) for demand of Customs duty is not sustainable

in the present case. Under this situation, I hold that the impugned order
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confirming demand of duty against the appellant is required to be set aside
on the ground of limitation, as prescribed under Section 28 of the Customs
Act, 1962. Further, as the demand of duty itself is not sustainable, the

order towards imposition of interest and penalty is also not sustainable.

6. In view of the above, I allow the appeal filed by the appellant and

set aside the impugned order, with consequential relief, if any, in

BE

(AsmitCupta) -
Commissioner (Appeals)
Customs, Ahmedabad.

accordance with law.

v Registered Post A.D.

F.Nos. S/49-160/CUS/JMN/2023-24 Dated —16.06.2025
et
To,

\/1. M/s Ajanta Manufacturing Pvt. Ltd.,
Orpat Nagar, 8-A National Highway,
Near Surajbari Bridge, Vandhia,
Samakhiyali, Kachchh, Gujarat — 370150,

Copy to:

I. The Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.

2. The Principal Commissioner of Customs, Customs, Jamnagar.

3. The Assistant/Deputy Commissioner of Customs, Customs House,

Pipavav.
4. Guard File.
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