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OItDEi{-IN -APPEAL

M/s SHUBH ARYA STEEL PVT LTD, Plot No' 05' Ship Recycling Yard'

Alang, Dist. Bhavnagar (hereinafter referred to as "the appellant") have fi1ed

an appeal in terms of Section 128 of the Customs Act' 7962 against the

Final Assessment Order No' 54512525729 ISBY 12023-24 dated

26.02.2024 (hereinafter referred to as "the impugned order") passed by the

Assistant commissioner, customs Division, Bhavnagar (hereinafter

referred to as "the adjudicating authority")'

2. Briefly stated, facts of thc case are that the appellant' had

purchased a vessel MV MGS SAGAI? for breaking up/recycling and filed

Bill of Entry No. 2086855 datcd 23.12.2020 for cleareince of the said vessel

for home consumption under Section 46 of the Custotns Act, 1962 The Bill

of trntry was assessed provisionally for want of origioal documents & test

result. The appellant paid the duty provisionally assessed.

2.1 Vessels coming for breaking up are being classified under CTH

8908. The appellernt has classificd the vesscl in CTII 8908. However, the

Fuel and Oi1 contained insidc/outside the Engine Room Tanks have been

classified under Chapter Heads of Chapter 27 and they have paid customs

duty accordingly.

2.2 The dispute regarding classification of Fuel and Oil lying in Bunker

Tanks inside/outside Engine Room i.e. whether under CTH 2710 or under

CTH 8908 along with vessels for breaking up has been resolved by the

Hon'ble Supreme Court vide Order dated O5.O4.2023 passed in Civil Appeal

No. 5318-5342/2OO9. The Hon'ble Supreme Court has upheld the common

Order No. Al 11792-11857/2022 dated 17.tO.2O22lOt.t2.2O22 passed by

Hon'ble Tribunal, Ahmedabad and aiso validated the views expressed by

the CESTAT therein.

2.3 Accordingly, in compliance of the common Order No. A/ll7g2-
17851 /2022 dated 17.1O.20221O1.12.2022 passed by the Honble

Tribunal, Ahmedabad, the issue of classification of fuel & oil lying in
Bunker Tanks inside outside Engine Room has been decided by the

adjudicating authority vide thc impugned order and it was heid that fuel &

oii contained in Bunker Tanks inside/outside Engine Room are liable to be

classified under CTH 8908 along with the vessel, as covered under para

2(b) of circular no. 37 /96-Cus Dated O8.O7.1996. The remaining fuel and

oi1 i.e. fuel and oii not contained in Bunker Tanks or Engine Room Tanks

are liable to be ciassified under its respcctive heading 1n pter 27 10 and
-.. (

finally assessed the subject Bill of Entry accordingly

\
J
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3. Being aggrieved

jI.:;:_;; I,ff' "":1.::::i:" ffifl :i::.",he 
appe, ran, has n,ed

entioned in the grounds of

4. Shri Rahul Gajera, Advocate,
23.O9.2025 on behalf of the appellant.
made at the time of filing appeal.

5 Before going into the merits of the case, it is observed that the dateol communication ol th
o s . o 3. 2 o 2 4 and the r." ":;il;Ji#;.:""[ #;" #,, ;::::.;days' In this regard, I have gonr: through the provision of limitations forflling an appear as specified under section 12g(1) of the customs Act,
7962. Ttre same is reproduced hercundcr:

"SECTION 128. Appeals to [Commksioner (Appeals)]. _ (t) Ang
person aggieued b1l any d.ecision or orcler passed_ und.er this Act bg an
officer of customs lotuer in rank than a [principal Commisstoner oJ_

Customs or Comrnissioner of Customsl mau appeaL to the [CommLssioner
(Appeals)l [within sixtg d"ags] from the d.ate of the communication to him
of such decision or order.

[Prouided that the Commissioner (Appeals) ma17, if he i.s sotisfierl that

the appellant u)as preuented by sufficient cause from presenting the

appeal within the aforesaid peiod of sixtg d.ags, allotu it to be

resented within a further peiod of thirtg days.l"

As per the legal provisions under Section 128 of the Customs Act,

1962, the appeal has to be filed within 60 days from

communication of order. Further, if the Commissioner

satislied that the appellant was prevented by sufficient

presenting the appeal within the aforesaid period of 60 days,

it to be presented within a further period of30 days.

5.2 It will also be relevant to refer to the judgment of Hon'ble Supreme

Court in case of Singh Dnterprises - [2008 (221) D.L.T. 163 (S.C.)1, wherein

the Hon'ble Apex Court had, while interpreting the Section 35 of the

Central Excise Act, 1944, which is pari materia to Section 128 of the

Customs Act, 1962, hcid that the appcal has to be fi1ed within 60 days, but

in terms of the proviso, further 3O days' tirne can be granted by thr:

appellate authority to cntertain thc appeal. 'I'he proviso to sub-sectlon (1) of

Section 35 makes thc position crysta1 clcar that the appellate authority has

no po$ier to al\ow the aPPeaI to be presented beyond tkre period of 3o days.

The relevant para is reproduced bdiow:

appeared for personal hearing on
He reiterated the written submission

the date of

(Appeals) is

cause from

he can a1low

II

q,
,!

I
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..S.TheCommLssionerofCentralExcise(Appeats)asalsothe

Tibunat being creatures of Stante are uested f ith jun'sdiction to

condone the detay beyonrl the permLssibte period prouided under

theStatute,Theperioduptou-lhichthepragerforcondonatiancan

be accepted- i.s statrttoily prouided' It uns submitted that the logic

of Section 5 of the Indian Limitation Act' 1963 (tn short the

'Limitotion Act') can be auailed for condonation of delag ' The first

prouiso to Section 35 makes the position clear that the appeal has

to be preferred tttithin three months from the date of

communicationtohtmofthedeci'sionororder.Houeuer,ifthe

Commissioner is satisled that the appellant uas preuented bA

sufficient cause from presenting the appeal utithin the aforesaid

peiod of 60 dags, he can attotu it to be presented ultthin a further

peiod of 30 d.ags. In other u.tords, this clearly shows that the

appeal has to be filed within 60 dags but in term-s of the prouiso

further 3O dags time can be granted bg the appellate authoritA to

entertain the appeal. The proui.so to sub-section (1) of Sectian 35

makes the position crystal clear that the appellate authoifu has no

power to allou-t the appeal to be presented beyond the peiod of 30

days. The language used makes the position clear that the

legblature intended the appellate authoritg to entertain the appeal

bg condoning delag only upto 30 dags after the expiry of 60 dags

u.thich is the normal period for preferring appeal, Therefore, there is

complete exclusion of Section 5 of the Limitation Act. The

Commi.ssioner and the High Court u.tere therefore justified. in
holding that there uxts no poLuer to cond.one the d-elag after the

expiry of 30 dags peiod."

5.3 The above view was rciteratcd by the Honble Supreme Court in
Amchong Tea Estate 2070 o c,'7 tr.L.T. 3 (S.C.)1. Further, the Hon'ble High

Court of Gujarat in case of Ramesh Vasantbhai Bhojani _ I2OIT (gST)

E.L.T. 63 (Guj.)] and Flon'ble 'I'ribunal Bangalore in the case of Shri Abdul
Gafoor vs commissioner of customs (Appeals) 12o24-^froL-s65-cESTAT-
BANG] took a similar view while dealing with Section 12g of the customs
Act, 1962.

\-
judicial pronouncements by the Honbie Supreme

5.4 In terms of iegal provisions under Section 12g of the Customs Act7962 al]d in light of the
Court Hon'Lrle High Court and Honb.le Tribunal Bangalore, it is settledproposition of law that the appeals before first appellate authority are
required to be filed wi

4'
period of 30

1n

l8
+
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days as provideci in t}

;:'"T1-:J::I:*i",:,;J#*:#il';" 
"_:, ::'.:,'filed after 90 days from the date ofreceipt of the order. I am not empoweredto condone the delav in filing thc appcar bcyond the period specified insection 128 of the customs A<:t, 1962. Hcnt:, the same is held to be timebarred.

6.

golng

In view of above, I reject appear on the grounds of ,imitation without
emerits of the case.

(A
COMMISSIONER PEAr_S)
CUSTOMS , AHMEDABAD

S Post A.D.Bv Re

F. Nos.

To,

s / 4e-21.2 I crJSlJMN/2O2s,?fta 
I Dated - 25.11.2025

l M/s SHUBH ARYA STEEL PVT LTD,
Plot No. 05, Ship Recycling yard, Alang, Dist. Bhavnagar,

S,/fn Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.

2. The Commissioner of Customs, Customs, Jarrrnagar.
3. The Assistant/ Deputy Commissioner of Customs, Customs Division,

Bhavnagar.
4. Guard File
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