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This copy is granted free of cost for the private use of the person to whom it
is issued.

Haged g 1062 @1 Uy 120 & & (1) (YT TfIay & oreftq
ﬁ?ﬁf@ﬁﬁﬁﬁ%@ﬁ%ﬁmﬁaﬂ%aﬁamm@mﬁ
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A, 9% Rl & ¢den mdeT wqd % wed 2.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respecf
of the following categories of cases, any person aggrieved by this order can
prefer a Revision Application to The Additional Secretary/Joint Secretary
(Revision Application), Ministry of Finance, (Department of Revenue)
Parliament Street, New Delhi within 3 months from the date of
communication of the order.

Fofifea gefRg TS /Order relating to :

(% (

9 & ¥ U § 3ndiad B3 A,

any goods imported

(E(

YRd H $M1OTd &34 8q fHd! aed # a@ral 797 afbd WRT ¥ S99 T
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ae ¥ H 8.

any goods loaded in a conveyance for importation into India, but which are
not unloaded at their place of destination in India or so much of the quantity
of such goods as has not been unloaded at any such destination if goods
unloaded at such destination are short of the quantity required to be
unloaded at that destination.

Mo fUfTm, 1962 & oag X aur Iu% < 91T TN o &
ded Yob dIYET D1 3rargif,

Payment of drawback as provided in Chapter X of Customs Act, 1962 and
the rules made thereunder.

s
\rl ol

£

manner as may be specified in the relevant rules and should be accorri;iﬁ;ﬁed_

PIC BT TI,1870 & AT .6 ﬂ@l%a{ﬂhﬁaﬁﬁﬁﬁqm&@&-
mmﬁwﬁ4uﬁm,mﬁwuﬁrﬁmﬁ@ﬁwwaﬁﬁﬁm
T BT AR,

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one
copy as prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

NG TGl & Sfard WY q 3™ F1 4 Wi, afe @

4 copies of the Order-in-Original, in addition to relevant documents, if any

gRIEn & foru anded a1 4 ulaql

4 copies of the Application for Revision.

RIGV 31deT UF §@ framac # [QARE oy § U@ BT, FI 41
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@) | GA&U 3de ardR B4 & (U HIATRed HUTaH, 1962 @U1 FEfq) H
Pryffva W s e Tfte, T, gus, wisdt 3R fafay #el & =fif & arefiq sar @
A 5. 200/~(FTT & F1 HHTT 3.1000/-F9Y Teb goR ATF ), a1 Ht Areen 81, |
g R rar & wArfore gare .86 $1 al ufaai. afe e, AT T |,
T YT €8 Bl AR AR T TH A9 7 39 $H gl o T4 B & FU A
%.200/- 31X afg T @ F 31U 81l B & 7 H 2.1000/-

(d) | The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/-
(Rupees two Hundred only) or Rs.1,000/- (Rupees one thousand only) as
the case may be, under the Head of other receipts, fees, fines, forfeitures
and Miscellaneous Items being the fee prescribed in the Customs Act, 1962
(as amended) for filing a Revision Application. If the amount of duty and
interest demanded, fine or penalty levied is one lakh rupees or less, fees as
Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

4. |Ug ®. 2 & U gud HHA & drdl g HTHAl & gWA H dfe @iy
@fdd 39 ey ¥ 3MEd HeYW HRdl & d 3 HAges fufAuH 1962
F URT 129 U (1) & 3¢9 wid Hf.u. -3 & AYed, =g IAE Yeb
AR Far ax o Sifevur & wHy Fufafed ud w sl &R ¥ad @

In respect of cases other than these mentioned under item 2 above, any
person aggrieved by this order can file an appeal under Section 129 A(1) of
the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and
Service Tax Appellate Tribunal at the following address :

m,ﬁu 3dC Yeb d 4al | Customs, Excise & Service Tax
B rdifera sifdrepru, ufinft &g s | Appellate Tribunal, West Zonal

Bench

@ﬁ Hford, a_g'ﬂ'l'cﬁ Yyg+, fA®e| 2 Floor, Bahumali Bhavan,

TRYTTR gd, SfHRdl, 3fgHaIEG- Nr.Girdhar Nagar Bridge, Asarwa,
380016 Ahmedabad-380 016

5. | dtarsree ofufam, 1962 @1 URT 129 T (6) & U, HHILD &rfﬁﬁm‘ﬂ,%
1962 @ URT 129 T (1) & &tf9 orfler & vy Fufafed e 9w 81 |
H1fge-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section
129 A (1) of the Customs Act, 1962 shall be accompanied by a fee of -

ydid § gwfd AHa J wiel (o9l aRed HUHRI §RI AT 74T Yeb
AR TS YT T T €8 B IHH Uld @@ U 1 I9Y HH g Al
U gvilR ®UU. B

where the amount of duty and interest demanded and penalty levied by any

officer of Customs in the case to which the appeal relates is five lakh rupees
or less, one thousand rupees;

dld € gWfAd AH A ogl [yl HERed AYSRI §RT AT AT Yeb
3R e dYT @1 ] <8 B IHH U @ wuU ¥ s gl dfed
U8 A @@ 8 fie 9 g dl; Ui gWR IUT '

(b) | where the amount of duty and interest demanded and penalty levied by any

officer of Customs in the case to which the appeal relates is more than
five lakh rupees but not exceeding fifty lakh rupees, five thousand rupees ;

@ | ordie @ gwfd ama 7 gl el daees sifUer) grR1 A 741 Yo
AT &S qyl dT T € Pl IHH U9y a@ ¥uu § qf¥®w g dl;
¥ §UR ¥UY.
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(c)

where the amount of duty and interest demanded and penalty levied by any |
officer of Customs in the case to which the appeal relates is more than fifty
lakh rupees, ten thousand rupees

()

S S1CT & a6 RSB & T, 7 T Yeob @ %10 ST I3 W, w7 Yecb a1
e T ¢S faare A €, a1de F %10 31 637 W, el Faa &3 R 4 2, srfe @
ST |

(d)

An appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.

S HUTTTH BT 4RI 129 () F Sr=7Td et UITHBU S THE TR TA S S13e
U3 () A 31 & oIy a1 Tafad) s quRa & fore a1 et o waiter & fag
fT MY 37l : - 3ryar (@) ordiel a1 SdeT U BT YeATadd & Y AR ded &
1Y T UT9 | $1 Yo i Fag g1 =,

Under section 129 (a) of the said Act, every application made before the
Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any
other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a
fee of five Hundred rupees.
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S1.No. | Description CTH SCD(Adv) | SWS on | IGST AIDC

(BCD) AIDC

(Adv)

1 Vessel 8908 00 | 0% 10% 18%
00

2 Fuel 0il- (Outside | 8908 00 | 0% 10% 18%
E/Room Tanks) 00

3 LDO —(Outside E/Room | 8908 00 | 0% 10% 18%
Tanks) 00

#ﬁ% LUB Qil~(Outside | 8908 00 | 0% 10% 18%

“fijuel Oil (Inside E/Room | 8908 00 | 0% 10% 18%
Janks) 00

Jmag™~ | LDO~(Inside  E/Room | 8908 00 0% | 10% 18%
Tanks) 00

7 Lub Oil(Inside E/Room | 8908 00 | 0% 10% 18%
Tanks) 00

8 Provisions 9805 90 | 10% | 10% 18% 5%

00

9 | Paints 3814 00 | 10% 10% 18%
: 20

el
\llsw/’—-—
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ORDER-IN-APPEAL

1. Brief facts of the case

1.1 M/s Agrasen Ship Breakers Pvt. Ltd. Plot No. 113, Sosiya Ship Breaking
Yard, Sosiya, P.O. Manar, Bhavnagar (herein after referred to as the “Appellant
for the sake of brevity) has filed the present appeal against speaking order dated
17.05.2023 (herein after referred to as the “impugned order”) issued by the
Assistant Commissioner, Customs Division, Bhavnagar (herein after referred to

as the “Adjudicating Authority).

1.2 The Appellant filed bill of Entry for No 5820340-2023-24 Dated 05.05 2023
for clearance of the subject vessel tor home consumption through EDI and
requested for provisional assessment of the same in accordance with section 17
of the Customs Act, 1962 and also submitted an undertaking regarding
production of original Memorandum of Agreement within Thirty Days along with
all other relevant documents. As the time of provisional assessment of the
subject vessel, it was found that the Appellant had classified self-assessed

various items lying on the said vessel, as under:

- b%fﬁoom Tanks) 00
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10 Thinner 3814 00 | 10% 10% 18%
20

11 Chemical 3814 00 | 10% 10% 18%
20

12 Acid 3814 00 | 10% 10% 18%
20

13 | Grease 3814 00 | 10% 10% 18%
20

1.3 The Adjudicating Authority observed that the classification of various
goods imported on board alongwith ship for breaking-up re classifiable as per
Para#2 of the Circular No. 37/1996-Cus dated 03.07.1996, which read's as

under-

“2.  The issue was, referred to World Customs Organisation, Brussels, who has

opined that :-

(@) movable gears such as lifting and handling machinery, anchors, navigational
equipment, machine tools, fire-fighting equipment form part of vessel’s normal
equipment and hence classified under Heading 89.08.

(b) Fuel and oil contained in the vessel’s machinery and engines can also be
regarded as forming integral part of the vessels and hence be classified under
Heading 89.08.

(c) Spares parts (such as propellers), whether or not in a new condition and
movable articles (furniture. kitchen cquipment, table-ware etc.) showing clear
evidence of use and which have formed part of normal cquipment of vessels, are
classifiable under Heading 89.08.

a3 e 43 * R
o -

(d) Remaining fuel and oil (other than that mentioned in sub-para (b) abox’kéﬁ'z{n@’;a
other ship stores, including drinks and foodstuff are classifiable separately intheirs

\

own appropriate headings.” P\ AL

E

1.4 The Adjudicating Authority further observed that as regards tﬁé? 2
classification of fuel & oil, provisions of Sub-Para (b) & (d) of Para#2 of aforesaid
circular is relevant. As per sub-para (b), fuel & oil contained in the vessel's
machinery and engines, can also be regarded as forming integral part of the
vessels, hence classifiable under Heading 89.08. As per Para 2(d) of the said
Circular, the Remaining Fuel and on other than that mentioned in sub-para (b)
i.e. other than contained in the vessel's machinery and engines) are classifiable
separately in their own appropriate headings and not under Heading 89,08. In
fact, fuel & oil contained in the vessel's machinery and engines cannot be
measured practically, therefore, the quantity of such fuel & oil is not taken on

record. The "remaining fuel and oil is such fuel & oil, which are stored in storage

\i Mﬁbﬁ/ﬂ/
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tanks, drums etc., irrespective of location of tanks, as declared by the Master of
the Vessel during the course boarding formalities, on the basis of Surveyor's
Report. As such, as per Para 2(d) of the said Circular, such Remaining Fuel &
Oil is classifiable in their own appropriate headings i.e. respective Train Sub-

Heading Tariff Items under Head CTH 27.10.

1.5 The Adjudicating Authority further observed that the Tribunal, Mumbai in
case of Priya Blue Industries Ltd. [2006 (200) ELT 506 (Tri.Mum.)] observed that
"the classification is dependent upon the location of the fuel and oil. In this case
there is no dispute that fuel and lubricating oil was contained in a tank kept in
the engine room. Therefore, it cannot be considered as being contained in the
vessel's machinery and engine. "A Tax Appeal No. 08 of 2007 filed by M/s. Priya
Blue Industries Ltd. to challenge the said CESTAT Order before High Court of
Gujarat, Ahmedabad was dismissed at admission stage holding that "When there
is concurrent findings of the Tribunal and Commissioner (Appeals), Central
Excise and Customs, Ahmedabad that the fuel was neither in the engine nor in

the machinery, no case is made out for admission of this appeal.”

1.6 The Adjudicating Authority further observed that in a reference arose in
case of Priya Holdings Pvt. Ltd. [2003 (153) E.L.T. 104 (Tri. -Del)] that "The
bunkers containing oil were to be treated as part of the vessel's machinery and
were classifiable under Heading No. 89.08 of the Schedule to the Customs Tariff
Act, 1975? Hon'ble High Court of Gujarat, Ahmedabad, while answering the said

question / reference, observed at Para 13 of the said order, as under :-

13. noted earlier, before the Tribunal, the learned counsel had placed reliance
upon the Book titled "Ship Design and Construction" for demonstrating that fuel and
oil contained in the engine department tanks is always associated and connected with

chinery and engine of the ship which forms an integral part of the vessel. The

K resrAl
ctassifiable along with the ship under Heading No. 89.08. Based upon the aforesaid

evidence led before it, the Tribunal has, accordingly, come to the conclusion that the
fuel and oil contained in the bunkers, that is, engine room tanks of the vessel form
on integral part of the vessel, and therefore, would be classifiable under Heading
89.08; whereas the fuel contained in the other tanks would be classifiable under their
own headings. It may also be recalled that as per the commentary in the Book titled
"Ship Design and Construction” the fuel contained in the engine tanks are associated

\bis je=t®
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and connected with the machinery and engine of the ship, and such oil is called fuel
and oil contained in the vessel's machinery and engines and is regarded as forming
integral part of the engine. If the fuel and oil contained in the engine tanks is
considered to be fuel and oil contained in the vessel's machinery and engines, the
Qame would directly fall within the ambit of sub-para (b) of paragraph 2 of the above
referred Circular No. 37/96-Cus. Once the fuel and oil contained in the bunkers, that
1S, engine room tanks, fall within the ambit of sub-para (b), as a natural corollary the

some would be classifiable along with the vessel under Heading No. 89.08.

1.7 The Adjudicating Authority further observed that Hon'ble High Court of
Gujarat in case of Priya Holding (P) Ltd. Vs. C C [2013 (288) ELT 347 (Guj.)]
based its decision on the reference made before the Tribunal upon the Book titled
"Ship Design and Construction" for demonstrating that fuel and oil contained in
the engine department tanks is always associated and connected with the
machinery and engine of the ship and such machinery and enginés forms an
integral part of the vessel. Another reference was also made before the Tribunal
that as per the definition of LDT of ship, oil stored in other tanks on the ship are
not included in the LDT, howev:_ar, oil in engine room tanks is included in the
LDT and it, therefore, forms integral part of the vessel and is classifiable along
with the ship under Heading No. 89.08. Based on such evidences, the Tribunal
has, come to the conclusion that the fuel and oil contained in the bunkers, that
is. engine room tanks of the vessel form an integral part of the vessel's machinery
and engine. and therefore, classifiable under Heading 89.08.

The essences of the order passed by Hon'ble High Court in case of Priya
Holding Pvt. Ltd.. is that, in case of any ship or vessel, if at all-

(a) fuel & oil stored in tanks can be considered as forming integral part of -

,

the vessel's machinery and engines only, if such tanks are assocuted énd.- ~{2 N

connected with machinery and engine of the ship, and

(b) fuel & oil stored in such tanks are included in the LDT of the ship.(| &=/

i
\ < -
| O o

= 4

S
e/
I

--- such fuel & oil can be regarded as contained in vessel's machinery, and enghte :
to form an integral part of the vessel so as to classify under CTH 8908. If at all,
either of the criteria is not fulfilled, i.e. to say tanks are not associated and
connected with machinery and engine of the ship OR fuel & oil stored in such
tanks are not included in the LDT of the ship, it is difficult to consider such fuel
& oil as contained in the vessel's machinery and engines, to regard it as, forming
integral part of the vessel, and in turn to fall within the ambit of sub-para (b) of
paragraph 2 of the above referred Circular No. 37/96-Cus. so as to classify along

with the vessel under Heading No. 89.08.

v \4{-\%
“\;W
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1.8 The Adjudicating Authority further observed the definition of Lightship /
Lightweight / Light Displacement Tonnage (LDT).s per Book "Ship Design and
Construction" published y the Society of Naval Architects and Marine Engineers,

New York (page#23), reads as

The light ship weight shall be the weight of the ship with all its equipment and
outfit including permanent ballast (solid and liquid), spare parts, regardless of by
whom furnished, wates in boilers to normal steaming level, machinery in working
condition, lubricating oil in all machinery, but no in storage tanks, water in piping
system in machinery spaces, water in fresh water system and fire-mains, but without
any items of consumable or variable load, as liquids in double bottom tanks, deep
tanks, storage or reserve supply tanks, or any allowance for cargo, stores, passengers,

crew and their effects”

1.9 The Adjudicating Authority further observed as per the above definition,
the weight of the lubricating oil in all machinery is included in Lightship and the

weight of liquids in storage or reserve supply tanks are not included in Lightship.

1.10 The Adjudicating Authority further observed the goods viz "Vessel and other
floating structure for Breaking up is classifiable under Tariff Item 89080000.
Thus, goods viz. floating structure which is capable of breaking-up, is only
covered by Tariff Entry 89080000 and no other goods, whatsoever it may be, be
it fuel & oil or provision/consumable stores, is covered under is. Further "Stores”
includes fuel, may remain without payment of duty during the tenure of vessel
is foreign-going vessel and such stores is liable to Customs duty in its respective

Tariff Heading as soon as her nature of foreign-going vessel is ceased to.

1.11 The importer has filed the Bill of Entry No. 5820340 dated 05.05.2023 and
ears to have classified the bunkers i.e. Fuel Oil, LDO/HSD and Lube Oils
o inside and outside engine room tanks) under CETH 8908 by relying on
H !ﬁ le Supreme Court Order dated 05.04.2023, the Apex Court observed in the
Z <Aid forder that Tribunal Order dated 16.02.2022 and 01.12.2022 is correct. The

engine room tanks only, and not with regard to fuel & oil contained out-side
engine room tanks. Hence, reliance is mis-placed on Supreme Court Order dated
05.04.2023 to claim classification of fuel & oil outside engine room tanks
alongwith vessel /ship under CTH 8908. As regards classification of fuel & oil
contained inside engine room tanks, the said Tribunal Orders dated 16.02.2022
and 01.12.2022, are passed based on the judgment of Hon'ble Gujarat High
Court in case of Priya Holding Pvt. Ltd [2013 (288) E.L.T. 347 (Guj.), wherein

A
WA
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issue involved was classification of fuel & oil contained / lying inside engine room
tanks only. As per this judgement, only such fuel & oil which are lying inside
engine room tanks and form part of LDT of the ship, may be regarded as
contained in vessel's machinery and engine to form integral part of the vessel, so
as to fall within ambit of Para 2(b) of Circular No. 37/1996 to classify it under
CTH 8908. As per the available records viz. Master's declaration regarding
location of tanks and their connectivity & Surveyor's Report, fuel & oil were
stored in tanks and are not included in the LDT, therefore, it cannot be
considered an integral part of the vessel, so as to form part of the vessel and to

classify along with vessel under CTH $908.

1.12 In view of the above, the Adjudicating Authority held that provisional
assessment of fuel & oil (bunkers) Inside & Outside Engine Room Tanks, resorted
to by the importer under CTH 8908 in the Bill of Entry has been re-assessed to
CETH 2710.

1.13 Being aggrieved with above speaking order the Appellant preferred the
present appeal.

2. Grounds of Appeal

2.1 Legal Position Finally Settled - Classification of Oils in Bunker Tanks
The Appellant submitted that the issue regarding the classification of oil
contained in the bunker tanks of vessels imported for breaking is conclusively

settled and no longer open to dispute. The Hon'ble Gujarat High Court in Priya

Holding Pvt. Ltd. [2013 (288) E.L.T. 347 (Guj.)) held that oils contained in bunker: .

tanks in the engine room form an integral part of the vessel and are thexjﬁféfc" :

classifiable under CTH 8908 along with the vessel, and not under CETH 271 Q':_j.:-‘fll'-."-‘"; A | -

This position was followed by the Hon'ble CESTAT. Ahmedabad in its Commgn

Order No. A/11792-11851/2022 dated 01.12.2022 in the case of Navyug S'hig-'-l_,‘f_.‘_'..-‘_’___ £

Breaking Co. Dhan Steels Pvt. Ltd. & Ors. vs C.C., Jamnagar (Prev.) [2022 (12)
TMI 100-CESTAT Ahmedabad). The Tribunal also observed that even in the case
of bunker tanks situated outside the engine room, if such tanks are connected
to the machinery of the vessel, the oils therein are also to be treated as part of

the vessel.

2.2 The Appellant further submitted that the legal position has attained
finality upon being affirmed by the Hon'ble Supreme Court in M/s Mahalaxmi
Ship Breaking Corp. & Ors. vs Commissioner of Customs, Bhavnagar [2023 (4)
TMI 1250 - SC = 2023 (384) E.L.T. 482 (SC)], wherein the Revenue's appeals were
dismissed, thereby upholding the CESTATs order that bunker oils are
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assessable as part of the vessel under CTH 8908. Thus, the Apex Court has
conclusively laid down that bunker oils, whether inside or outside the engine

room, cannot be classified separately under Chapter 2710.

2.3 Thus, based on the above, the Appellant further submitted that in light of
the above judicial pronouncements and departmental implementation, the
impugned order dated 17.05.2023 reclassifying oils under CETH 2710 is patently
contrary to the binding decisions of the Hon'ble High Court, the Hon'ble
Tribunal, and the Hon’ble Supreme Court, as well as the departmental circular

and practice. The impugned order deserves to be quashed.

2.4 On the basis of the above, the Appellant prayed for the following

(i) Set aside the impugned speaking order dated 17.05.2023 passed by the
Adjudicating Authority reclassifying the oils contained in bunker tanks under
CETH 2710 in view of settled legal position by Hon’ble Apex Court in the case of
Mahalaxmi Ship Breakers Corp. & Ors Vs Commissioner of Customs, Bhavnagar
[2023(4) TMI 1250-SC=2023(384) E.L.T. 482 (SC)]

(ii) Grant any other remedy as may court deems fit in the interest of justice.

3. PERSONAL HEARING:

Opportunity of personal hearing was granted to the Appellant. Shri Rahul
Gajera appeared for personal hearing in virtual miode on 15.07.2026 wherein he
re-iterated written submission filed during the appeal. He also drew attention to
correspondence with the Custom Division, Alang and submitted that the
correspondence shows that appeal has been filed form the date of receipt of

ing order within the statutory time limit. Therefore, this factual position

ndly be considered. If any contrary material is produced on behalf of the

4, DISCUSSION AND FINDINGS:

4.1 The Appellant has filed the present Appgal on 07.10.2025. The speaking
order was issued on 17.05.2023 and there appears to be substantial delay
between the date of speaking order and date of filing of appeal. Accordingly, email
dated was send to the Custom Division, Bhavnagar to inform about the date of
receipt of order by the Appellant. The Division office vide email dated 29.09.2026
submitted copy of the order wherein the authorized representative has duly
signed in token of the receipt of OIO, however, there is no date mentioned along

with the signature. The screen shot of the signature is reproduced below for

\\\M /
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ready reference. :

Y IO Wi
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Thus, from the above I find no conclusive evidence suggesting date of
receipt of speaking order dated 17.05.2023.The Appellant in its submission
dated 30.09.2025 has categorically mentioned that they the speaking order was
serviced upon them on 19.08.2025 on their request vide letter dated 28.07.2025.
Therefore, I have no option left but to rely on the submission made by the

Appellant and admit the appeal for discussion on merit.

42 I find that the matter pertains to the issue of classification in the matter
and not amount has finalized in the speaking order therefore, there is no
question of pre-deposit of 7.5% of duty demanded as prescribed under Section

129E of the Customs Act, 1962.

4.3 The Customs Division, Bhavnagar was requested for submission of
comments of the appeal filed by the Appellant vide letter dated 06.08.2026 but
no comments have been received by this office till date therefore, | am takmgﬁppﬁtr S

the issue for decision based on the facts of the case and documentary e?r cfeﬁce

available on record. 5 o (8

4.4 1 have carefully gone through the case records, show cause notic\:é\é;;(:_l—-;";" 4
SR T

corresponding order passed by the adjudicating authority and the defense put

forth by the Appellants in their appeal. The limited issue to be decided is as

under :

(i Whether speaking order dated 17.05.2023 passed by the Adjudicating
Authority reclassifying the oils contained in bunker tanks under CETH 2710 in
view of settled legal position by Hon’ble Apex Court in the case of Mahalaxmi
Ship Breakers Corp. & Ors Vs Commissioner of Customs, Bhavnagar [2023(4)
TMI 1250-SC=2023(384) E.L.T. 482 (SC)]

4.5 The statutory mandate under Section 17(1) of the Customs Act, 1962 allows

an importer to self-assess the duty leviable on imported goods. However, Section

v 09‘*91',,‘4
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17(4) empowers the proper officer to re-assess the goods if the self-assessment
is found to be incorrect. Furthermore, Section 19 of the Act explicitly deals with
goods consisting of articles liable to different rates of duty. It states that except
where articles are integral parts or accessories of the main article, distinct

commodities imported together must be assessed at their respective rates.

4.6 The Appellant places heavy reliance on the Supreme Court judgment in
Mahalaxmi Ship Breaking Corp. to argue that all oil on board must be classified
under CTH 8908. Therefore, it is important to refer to the above judgment which

is reproduced below for ready reference.

3. The Revenue is in appeal(s) against two orders passed by Customs, Excise & Service Tax
Appellate Tribunal [CESTAT] i.e. orders dated 16-2-2022 and 1-12-2022.

4. The issue agitated by it is that the Oil in the Bunker Tanks of the Engine Room/outside the
Engine Room of the vessels sent for being broken up, are to be assessed separately or as part of
the vessels to be scrapped. In the appeals preferred by the Revenue, which are directed against the
orders of the CESTAT dated 16-2-2022 and 1-12-2022, the CESTAT ruled that the oil is to be

assessed as part of the Ship.

5. However, in an earlier appeal [Mahalaxmi Ship Breaking Corp. ETC. v. Commissioner of
Customs, Bhavnagar, which is the subject matter of Civil Appeal Nos. 5318-5342/2009 before this
Court], the CESTAT ruled otherwise vide order dated 29-5-2009, stating that both the articles are

to be separately assessed.

6. Having considered both the orders as well as the submissions of the parties, this Court is of
the view that the later view expressed in the orders dated 16-2-2022 and 1-12-2022 [which are the
subject matters of Diary No(s). 24220 of 2022, Diary No(s). 8943 of 2023, Diary No(s). 10272 of
2023, Diary No(s). 10034 of 2023, Diary No(s). 11290 of 2023, Diary No(s). 8954 0f 2023, Diary
No(s). 10267 OF 2023, Diary No(s). 10031 of 2023] is correct. The Revenue’s appeals are,

accordingly, dismissed.
7. Pending interlocutory application(s), if any, is/are disposed of.
Civil Appeal Nos. 5318-5342/2009

For the reasons stated in the above order, the civil appeals are allowed.

\ng interlocutory application(s), if any, is/are disf).o.fs‘p,d.of.

l case of M/s Shree Saibaba Ship Breaking Company Vs Commissioner of
Customs (Preventive), Jamnagar has categoriéally i'eliéd upon the judgment of
the Hon’ble High Court of Gujarat in the case of M/s Priya Holding Pvt. Ltd. v.
Commissioner of Customs — 2013 (288)-E.L.T 347 (Guj.) wherein the Hon’ble High

Court has held as under:-

“ Ship - Fuel and oil in the engine room tank of the vessel - Whether to be classified
with the ship under Heading 89.08 of Customs Tariff Act, 1975 or under their own
heading - Tribunal’s finding based on the Book-titled “Ship Design and

Construction” that fuel and oil contained in the engine department tanks is always
XA
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associated and connected with the machinery and engine of the ship which forms an
integral part of the vessel and hence would be classifiable under Heading 89.08 ibid
upheld”

4.7 Thus, from the meticulous reading of the said judgment, read
harmoniously with the Hon'ble Gujarat High Court’s ruling in Priya Holding Put.
Ltd. [2013 (288) E.L.T. 347 (Guj.)], reveals that oil outside the engine room is
assessable along with the vessel only if it forms an integral part of the vessel's
functioning machinery i.e., it is contained in "bunker tanks" actively plumbed

and connected to the ship's propulsion or auxiliary engines.

4.8 The crux of the present dispute is purely factual. The Adjudicating Authority
has rightly drawn attention to the Master’s Declaration and the Surveyor’s
Report specific to this vessel. The records categorically establish that the fuel
and oil in dispute were stored in isolated storage tanks. These tanks were not
connected to the vessel's machinery, nor were they capable of feeding the engine
without external transfer mechanisms. Furthermore, the weight of these liquids
was strictly excluded from the vessel's Light Displacement Tonnage (LDT), as per

standard naval architectural definitions.

4.9 When fuel is carried merely as cargo or in isolated reserve tanks not
integrated into the vessel's propulsion system, it ceases to be "fuel contained in
the vessel's machinery" as envisaged in Para 2(b) of Circular No. 37/1996-Cus.
Instead, it squarely falls under Para 2(d) of the said Circular, which mandates
that "remaining fuel and oil... are classifiable separately in their own appropri

headings."

4.10 I find that the Supreme Court's ruling in Mahalaxmi applies t

tanks" (integral fuel tanks). It does not grant a carte blanche exe

petroleum products under CTH 8908 simply because they arrived on a vessel
-meant for breaking. To allow such an interpretation would render Section 19 of
the Customs Act, 1962, redundant and lead to severe revenue leakage, allowing
distinct commodities (like heavy petroleum stores) to escape their rightful tariff

under Chapter 27.

4.11 I am of the firm opinion that the burden of proof lies heavily on the Appellant
to demonstrate that the tanks in question were operationally connected to the
ship's machinery. The Appellant has failed to produce any technical schematic,
piping diagram, or independent surveyor cvidence to rebut the Adjudicating

Authority’s factual finding of non-connectivity. L
'
\ a)’ﬁ.v\ﬁ
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In view of the detailed discussions above, I find no legal or factual infirmity

in the impugned order passed by the Assistant Commissioner. The Adjudicating

Authority has correctly invoked Section 19 of the Customs Act, 1962, and rightly

re-assessed the non-integral oils under CETH 2710.

Accordingly, I pass the following order:

5. The appeal filed by M/s Agrasen Ship Breakers Pvt. Ltd. is hereby rejected.

The Speaking Order dated 17.05.2023 passed by the Assistant Commissioner,

Customs Division, Bhavnagar is upheld and confirmed in its entirety.
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Zpe
antPares /SUPRERINTENDENT (Vishwajeet Singh)
i gpees (ndie), FEHeEd. Commissioner (Appeals),
CUSTOMS (APPEALS). AHMEDABAD Customs, Ahmedabad

“F. No. S/49-259/CUS/JMN/OCT/2025-26

By Registered post A.D/Email

M/s Agrasen Ship Breakers Pvt. Ltd. Plot No. 113, Sosiya Ship Breaking

Yard, Sosiya, P.O. Manar, Bhavnagar.

Copy to,

1.

The Chief Commissioner of Customs, Gujarat, Custom House,
Ahmedabad. (email: ccoahm-guj@nic.in ).

The Commissioner, Customs (Prev), Jamnagar.

The Deputy/Assistant Commissioner, Custom Division, Alang,

Bhavnagar.
Guard File
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