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T T 3 e B FoT SuaT & forg Hu & o STdl @ Mo ATH Tg SR} (ol 4T &,

This copy is granted free of cost for the private use of the person to whom it is issued.

TTHTSIe® SATUTTad 1962 ®1 YRT 129 SIS (1) (FYT HNTEra) F oeff7 Fgfataa gl &
et F TR T B e 39 1Ay TR BT SEd W™ Bl 8 ol 39 MW Bl W@ B
TR © 3 TER ¥ ey R Gia/uge 9 (nded SRy, faw W, (e favmm
Sgg T, 7% feeeh B TS Sde Td T AP 8.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry
of Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from
the date of communication of the order.

afaRad gwfAd ¥ /Order relating to :

(P(

F9 & & | AqTfad BIg Ald.

(a)

any goods imported on baggage

(E(

TR B o197 B4 2 [P aTe | el T A HIRd B I el R T IR IAR 7 T Al A1
I T RITT TR I W ¥ forw sriféra o7a AR 7 914 W 1 39 T=ied RITH W SaR T AT
3 arEn § efdra ura § & El.

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short
of the quantity required to be unloaded at that destination.

QN

dromeres sifufam, 1062 & HWTT X qUT STS YA ST T (A9 & q6d Led argdl B
e,

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

A& dae U W [raHTaa) § [arieE Ay & YRqd BT 61l (ae f<iiid SHD! ra
) st e 39 & gy Frefafaa srrerg g v g 918

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

(%)

B BT, 1870 5 A3 §.6 SAUTI 1 P U eI (B T HTIR 59 Y ST 4 Hierl,
Rraet te ufy & garg 81 @ [araray Yo fewe @ g1 =fee.

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as

prescribed under Schedule 1 item 6 of the Court Fee Act, 1870. \ 'k':-"-?rhr»%

()

g SRV & SaTaT 1Y d SN Bl 4 o, e al //’ ~

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if qny( ‘*‘,;t'-'-“-.‘.;ti-'?}

N

L5

i

()

VTl
tritn

TR0 & [T SMmded @t 4 Ufedi \% _.‘\ i

5]

(c)

4 copies of the Application for Revision. NE S A

TR e U G aTaR® < b TUH TR e AT T+, 1962 “mmﬁ‘%a’
Afyfiartasieratds, Wi, gvs, seedafundididd sdtasnareds. 200/-
(FUTEHHT)TTS.1000/-(F TCUH G IRATH

), SErraTTeTe), S fRay A G TG el 3M1R.6 Premfadi.
afeges, 7l TS &% RIS I TS AR IS U e a4 B [ d & T H%.200/-
AafeTsara R AU GEIED I abE I %.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

H\’f’__ @D

prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If
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the amount of duty and interest demanded, fine or penalty levied is one lakh rupees or }
less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

4. | WeE. 2 & JYF YT ATHA & ATAT T HIHS & TR A A1G B ATad 59 12T 4 ed
HEHH FXal 81 dl 3 HAes i am 1062 ST uRT120 T (1) FafF e SH.v.-3 &
HHTYeD, B9 IATE Yo AR Fa1 B o sifrewu & gref Frafifls ud w ordia s goa
g

In respect of cases other than these mentioned under item 2 above, any person
aggrieved by this order can file an appeal under Section 129 A(1) of the Customs Act,
1962 in form C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at
the following address :

dHTged, HEl IAE Yd @ §a1 37 | Customs, Excise & Service Tax Appellate
sifergeifiraur, ufddt asitg dis Tribunal, West Zonal Bench

a1 Hivre, ggHTl e[, Mee MRYFR g, | 27 Floor, BahumaliBhavan,

3[YRAl, EHSIEIG-380016 Nr.Girdhar Nagar Bridge, Asarwa,
Ahmedabad-380 016

5. [HHrres sfufaw, 1962 T URT 129 U (6) & A, THISes TUTTaH, 1962 BT URT 129
T (1) & 3¢t ordla & w1y Fufafad oo Sav g9 9igu-

Under Section 129 A (6) of the.Cust;oms Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

@) | odia @ F=iRa qmd | w5l (5 e sfisr) gr1 2 a1 gee SR e adl
41 €8 1 IHH Uig T4 EUC I1 3T HH 8 a1 U g9R $UU.

(a) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

@) | ofdta § qrud e A we (e ST SRt gIRT G T (e SR TS qu] S
T4 &S @] X9 H Uid a8 ¥ ¥ HfUs g1 afee vud varg are @ ¢ifie 9 81 a; i §9R 39T

(b) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

@M | edie & waiid ame § wgl fodl HAmed SR gRT 77T 741 [P AR TS ayT aurdl
T <8 1 W YATH T FUY § AP 71 dl; g6 gUR 3T,

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

N SSTERI IS U, A Ueb®d | %10 SETHATR, TR IeH AP UIG SIAaIGHE, AGSE %10

‘-An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
-V or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

SHEAYFIISIYRT 129 (T DA ANAUTUBIUT G THE ORI B A IGTTF- @)
3T SrgURASfaaE A s efermeda - sya (@)

Under section 129 (a) of the said Act, every gpplication made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or
(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER - IN - APPEAL

Assistant Commissioner of Customs, Import Assessment Group-V, Custom House, Mundra
(hereinafter referred to as the “Appellant Department”) has filed the present appeals under Section
129 D(4) of the Customs Act, 1962 on the basis of Authorization / Review Order No. 02/010/2024-
25, dated 27.06.2024 passed by the Principal Commissioner of Customs, Custom House, Mundra
challenging the Order - in - Original No. MCH/ADC/AK/286/2023-24 dated 21.03.2024
(hereinafter referred to as the “ impugned order™ )read with Corrigendum dtd. 14.05.2024 issued
by Additional Commissioner of Customs, Mundra (hereinafter referred to as the “adjudicating
authority”) in the case of M/s. OOCL India Pvt. Ltc., ICC Chambers, 5™ floor, Saki Vihar Road.
Opp Santogen Silk Mills, Powai, Mumbai-400072 (hereinafter referred to as “Respondent No. 17)
and Shri Koralagamage Anira Nishantha Jayawardhana, person-in charge / Master of vessel MV
Shilling/005E at Mundra Port (hereinafter referred to as the “Respondent No.2”)

2 Facts of the case, in brief, are that acting upon the intelligence received by the Directorate
of Revenue Intelligence Ahmedabad Zonal Unit, Ahmedabad (hereinafter referred to as "DRI"),
investigation was initiated in respect of goods brought by Container Ship MV Shiling /005E (IMO
No. 9290452). M/s. OOCL India Pvt. Ltd. (hereinafter referred to as "M/s. OOCL India") was the
Authorised Sea Carrier (hereinafter referred to as "ASC"), acting on behalf of the Master of MV
Shiling/005E. The said ship was likely to arrive at Mundra on 18.11.2021 and in their capacity as
ASC, M/s. OOCL India had delivered a prior Arrival Manifest/IGM No. 2296850 on 16.11.2021
electronically to the proper officer of Customs at Mundra in terms of Regulation 4 of the Sea Cargo
Manifest and Transhipment Regulations, 2018 (hereinafter referred to as " SCMTR") and Regulation
5 of the Import Manifest (Vessels) Regulations, 1971 (hereinafter referred to as "IMR. 1971") read
with Section 30 of the Customs Act, 1962. On primary scrutiny of the said arrival manifest, it was
found that the ASC M/s. OOCL India had though delivered the arrival manifest with Mundra
Customs on 16.11.2021, they had not filed any declaration in respect of "Same Bottom Cargo

unloading at the destination other than Mundra Port. ‘/" Y

21 On arrival of the vessel at Mundra on 18.11.2021, the Custom officer of Mun & st"":::;"“m :
along with the officers of DRI boarded the said vessel. The Master of MV Shiling/00SE" f‘i:ﬁadﬁfj}‘

-

the documents to the boarding officer.
22  Since the ROB/Transit/SBC cargo was not found in the arrival manifest delivered by the

ASC at Mundra Customs and there was no amendment sought by the ASC in respect of the said

arrival manifest, the Branch Manager of ASC was asked to provide the complete list of ROB
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containers and other related documents. The ASC provided some documents vide letter did.

18.11.2021. The documents provided by the A
ROB Cargo. Upon going through the ROB Cal
from the carriers viz. YML, COSCO and M
referred to as M/s. OOCL Ltd.), it was obse
racks) on board MV Shiling/005E vide Book
the vessel at Bay No. 34, Slot No. 340814, 34

2.3 Vide letter dtd 18.11.2021, a copy of Il
any date, was also provided by M/s. OOCL In
'Re-Export/Return of Empty Fuel Containers
Containers' In the copy of draft B/L providec
particulars of cargo, mentioned in the draft B

1.4 of the OIO.

2.4 Onvisual inspection of the goods by ti

observed that each shipping container was a

coloured fuel containers/tanks/casks mounted

\SC vide letter dtd. 18.11.2021 included the list of the
rgo list provided by the ASC, which they had received
s. Orient Overseas Container Line Ltd. (hereinafter
rved that there were seven shipping containers (flat
ing Number 2683539260, and they were located on
0614, 341014, 340714, 340414, 340914 and 340514

)raft B/L No. OOLU2683539260, which was without
dia, which was describing the description of cargo as
7x40' Flat Racks -CY/CY, FCL/FCL. Total 28xFuel
1, the date of issuance of B/L was found blank. The
/L No. OOLU2683539260 were as per table in para

1e boarding officer and DRI officers on board, it was
flat rack container, each of them carrying 04 blue

inside the saffron colour frames/specialised freight

containers placed on the flat rack shipping containers. Shielding for the 28 casks was also provided.

It was further observed that the 28 fuel con

tainers were specialized tanks/casks and they were

appearing as purposefully designed containers/tanks and the 28 fuel containers inside 7

frames/specialised freight containers containe

duly labeled/marked with Hazardous Material

U (enriched equal to or less than 20%.... Acti

As per Regulation 6 of SCMTR, the

explosives and radioactive material for impo

Bottom Cargo' is to be delivered mandatorily

by the ASC M/s. OOCL India as well as the N
inspection of aforesaid 07 containers and the ¢
being carried by 07 flat rack containers were s
to the arms, ammunition, explosive, radioacti

under the category of SCOMET and Weapons

|

rs/tanks in the B/L etc. documents, they were found
Identification number "Radioactive II.... contents....
vity 281.6 GBq" "UN 3327" etc. in accordance with
ining to the same. The "Type-II" Package label with
'ype-1 Package label, Criticality 'Safety Index (CSI)

¢ of nuclear material by the said 28 containers/tanks,

cargo declaration in respect of arms, ammunition,
rt, export, transhipment or being carried as 'Same
in Form XII. Whereas from the documents produced
Aaster of MV Shiling/005E and also from the visual
argo contained therein, it appeared that the 28 tanks
ecialized tanks appeared to be containing or relating
ve material and accordingly the same are covered

of Mass Destruction and Hazardous cargo, but the

-
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same were mis-declared as "empty fuel tanks and the actual nature of the said tanks were not at all
declared in the statutory declarations filed by the ASC. Hence, it prima facie appeared that the said
28 tanks/casks packed inside seven specialised freight containers/frames and those seven
specialised freight containers/frames mounted on seven flat rack containers, were imported into
India, in violation of the provisions of SCMTR, 2018, the Customs Act, 1962, Weapons of Mass
Destruction and Their Delivery Systems (Prohibition of Unlawful Activities) Act, 2005 (hereinafter
referred to as "WMD Act, 2005") as well as the Foreign Trade (Development and Regulation) Act,
1992 (Hereinafter referred to as "FTDR Act, 1992").

2.6  Therefore, the said consignment of 28 tanks/casks kept in 07 frames/specialised freight
containers and mounted on 07 flat rack containers was offloaded from the vessel and was detained
for further detailed and specialized examination, vide Detention Memo dtd. 18.11.2021 issued by
the Appraiser (SIIB), Custom House, Mundra, issued to the ASC M/s. OOCL India, representing
the person in-charge of MV Shiling/005E as well as the container line. The said 28 tanks/casks +
07 specialised freight containers/frames 07 flat rack containers were placed in the Transworld CFS,
Mundra for further examination and process under ‘he Customs Act, 1962 and other laws. At the
time of placing those containers in CFS, they were weighed and the approximate details as per table
in para 17 of the OIO came to the notice, during such weighment . Against the aforesaid weighment
details, the aggregate net weight of the goods being carried in the seven containers was declared as

76142.500 Kgs in the draft B/L.

27 At the request made by DRI, the competent technical expert visited Transworld CFS,
Mundra on 20.11.2021 and he inspected and carried out the radiation survey of the suspected
consignment detained at Mundra Port. Later on, vide letters dtd 23.11.2021, and 11.04.2022, he
had, inter alia, submitted his report based on which it became apparent that the actual

nature/description of the subject consignment of 2¢€ fuel casks/tanks/containers, packed inside the

07 holding frames, which were further mounted inside the 07 flat rack containers, was; aeﬁfﬁﬁm
/ &, >

declared by the ASC M/s. OOCL India in the prescnbed manner, nor the same was ret}’ev:

4.7
amendment of the arrival manifest of MV Shiling. Further, the correspondmg draft B111 SﬁLﬁ& T ,/

of the said consignment merely declared the same as "empty fuel containers", in suppression of their

actual nature i.e. items falling under Category "OB - Prescribed Equipment” in the SCOMET list,
for usage in carriage of nuclear fuel materials falling in the category of OA-Prescribed substances.
Therefore, the 28 casks/tanks/containers were found as imported into India, in violation of the
provisions of Section 30 and 53 of the Customs Act, 1962, read with Regulation 6 of the SCMTR,
Regulation 5 of the IMR, 1971 read with Regulation 15(2) of the SCMTR. It also appeared that the
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said goods were imported in violation of various other legal provisions of the following allied

enactments:

a.) Section 14A, 14B and 5 of the FTDR Act, 1992

b.) Section 5, 10 and 13 of the WMD

Act, 2005.

¢.) Section 14(1) of the Atomic Energy Act, 1962 (hereinafter referred to as AE Act, 1962).

d) Section 2(b) (iii) of the Arms Act, 1

2.8
the provisions of Section 111(d), 111(f), 11

whereas the 07 frames, in which these were

959 read with Rule 30 of the Arms Rule, 1962.

Therefore, the said 28 casks/tanks were reasonably believed as liable for confiscation under

1(j), 111(n) and 111(0) of the Customs Act, 1962,

fitted and the 07 shipping containers (flat racks), on

which such frames and tanks/casks were mounted, appeared as liable for confiscation under Section

118(a) of the Customs Act, 1962 Accordingly, the subject goods viz. 07 shipping containers (flat

racks), together with 28 fuel casks/tanks/containers and 07 holding frames, were placed under

seizure by the officer of Customs under Section 110(1) of Customs Act, 1962 vide Seizure Memo
dtd 24.11.2021, issued to the ASC M/s. OOCL India and the seized goods were handed over for
safe custody to the representative of M/s. Transworld CFS vide Supratnama dtd 24.11.2021

29

Principal Commissioner of Customs, Mundra |

In the meantime, vide letter dtd 22.

11.2021, the ASC M/s. OOCL India requested the
for grant of Port Clearance for MV Shiling/005E from

Mundra for further transit. The Principal Commissioner of Customs, Mundra permitted grant of

Port Clearance to the vessel against execution
OOCL India, on behalf of the Master and
information and (b) an undertaking to appear,

of (a) Letter of Undertaking dtd 24.11.2021 by M/s.
Owner of the vessel to provide all assistance and

as and when called for the subject case.

ring File. No. GEN/ADJ/ADC/841/2022-Adjn-O/o
issued by the Additional Commissioner of Customs,

persons, who was/were causing the transit of the

~——"Consignment of 28 nuclear fuel tanks/casks cl

ssifiable in the SCOMET list vide Entry No "0B" for

prescribed equipments for carriage of goods of category "0A" pertaining to the nuclear materials,

in 07 Specialized Freight Containers and 07 Flat rack containers, as well as (1) M/s. OOCL, Hong
Kong, (2) M/s. OOCL India (3) M/s. Seaco Global Ltd. (4) M/s. Triton Container International Ltd.,

(5) Shri Koralagamage Anira Nishantha Jayawardhana, authorised sea carrier and person-in-

charge/Master of vessel MV Shiling/005E at

undra Port on 18.11.2021 to show cause individually

and separately within 30 (Thirty) days from the date of receipt of the said Show Cause Notice, as

to why

A
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i The 28 nuclear fuel tanks/casks, having declared Invoice value of (CNY 2,24.00,000/-
X Rs. 11.80=) Rs. 26,43,20,000/-should not be confiscated under the provisions of
Section 111(d), 111(f), 111(j), 111(n) and 111(0) of the Customs Act, 1962;

ii. The 07 Specialized Freight Containers/Frames having total value of (CNY 3,50,000/-
x 11.80=) Rs. 41,30,000/- and 07 Flat rack containers, having total value of (USD
4275 X 75.10 X 7=) Rs. 22,47,368/- should not be confiscated under Section 111(d),
111(f), 111(j), 111(n) and 111(0) of the Customs Act, 1962 as well as Section 118(a)
of the Customs Act, 1962;

iii.  Penalty should not be imposed separately on each of them under each of the provisions

of Section 112(a), 112(b) and 114AA of the Customs Act, 1962

2.11 The adjudicating authority found that neither the empty nuclear fuel tanks/casks and the
specialized freight containers/frames were owned by or belong to, in any way, to the noticees, nor
the noticees were authorised representative of the shipper/supplier, therefore, the noticees cannot
be said to have sufficient knowledge of the nucleer fuel tanks/casks and the specialized freight
containers/frames. However, the technical expert deputed by the Department of Atomic Energy,
who is an expert on the matter at hand, had reported that the specialised containers/frames and casks
which have been used for transport of prescribed substances, fall under Category "0B-Prescribed
Equipment" of the SCOMET list of India's export control. Further, in this context, the adjudicating
authority found support from the Hon'ble Supreme Court judgment dated 29.02.2012 reported as
2012 (278) E.L.T. 37 (S.C.) in the case of M/s. Konkan Synthetic Fibre (Civil Appeal No. 951 of

taxation laws. [ &

\ Lt

2.12  As regards confiscation, the adjudicating authority observed that, as the instant A5 was a ﬁ
case of mis-declared cargo which was not reflected in arrival manifest or import mmﬁm
came to Mundra Port for transhipment to China and it was undisputed fact that there was no attempt

to clear/remove the goods from Mundra Port to domestic area or/and in other place than destined

place of transhipment, therefore, the adjudicating authority found that Sections 111(f) & 111(n)

were applicable in the instant case and rest of the sub-sections of Section 111 of the Customs Act,

1962 mentioned in the SCN were not applicable here.

\
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2.13  The adjudicating authority found that

to China and it was undisputed fact that th
Mundra Port to domestic area or/and in other
the restriction for import against the HS Cod
2015-2020 would not be applicable in the ins

2.14  The shipper had declared the nuclear
Hong Kong. Thus, the shipper had prepar
subsequently been used for keeping and car
shipped from Karachi (Pakistan) to Shanghai
fuel tanks/casks had been mis-declared as fug
Sections 111(f) & 111(n) of the Customs Ac
Freight Containers/Frames were also hable f
with Section 118(a) of the Customs Act, 1962
Specialized Freight Containers/Frames, which
Further, the adjudicating authority found that
with the provisions of SCMTR, 2018 and §
person in charge of MV Shiling at Mundra on
of SCMTR, 2018. M/s. OOCL India Pvt.

Nishantha Jayawardhana, filed Arrival Manifes

OIA No. MUN-CUSTM-000-APP-393 to 394 -25-26

the impugned goods were destined for transhipment

FT€ was no attempt to clear/remove the goods from

place than destined place of transhipment, therefore,

e 84014000 or Para 2.08 of the Foreign Trade Policy

tant case.

fuel tanks/casks as empty containers to M/s OOCL

ed the false and incorrect documents which had

rying the said misdeclared cargo in the vessel and

(China) through Mundra Port. Since the 28 nuclear
2] tanks, the same were liable for confiscation under
t, 1962 as discussed above. Further, 07 Specialized
or confiscation under Sections 111(f) & 111(n) read
as the nuclear fuel tanks/casks were found inside 07
| acted as a package for the nuclear fuel tanks/casks.
M/s. OOCL India Pvt. Ltd., ASC failed to comply
hri Koralagamage Anira Nishantha Jayawardhana,
18.11.2021 also failed to comply with the provisions
Ltd., ASC on behalf of Shri Koralagamage Anira
st at Mundra through M/s. OOCL India, without clear

details about 28 nuclear fuel tanks/casks. Therefore, it appeared that actions against both M/s.

OOCL India Pvt. Ltd. and Shri Koralagamz

SCMTR, 2018.

2.15

international trade practice in this regard,

Trade, hence, in absence of any knowle

- /
~~owners cannot be justified.

2.16

Though the vessel MV Shiling had b
ntravention to the prohibitions discussed ab

arried on the basis of the declaration made

It was also fact that none of these notic

ige Anira Nishantha Jayawardhana may lie under

een used to carry/transport the impugned goods in
ove, it was also fact that the goods were allowed to
2 in the relevant documents. As per the relevant law
declarations made by the exporter are the basis for

dge of mis-declaration, penal action against vessel

ees were aware about mis-declaration of goods. As

per the international trade practice, Exim Trade is conducted on the basis of declarations made in

the relevant documents.

2.17  The adjudicating authority found that

Noticees in the Personal hearing and written d

B!

the Consultants/authorized representatives of all the

efence submissions, had quoted and placed reliance

=
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on various case laws/judgments in support of their contentions on the issues raised in the SCN. The
adjudicating authority found that it is a settled principle that the connivance of owner, agent or
captain of the vessel is essential in order to justify penal action against them. However, in the instant
case the noticees had no knowledge/information regerding the goods. Therefore, their submissions
had merits for consideration Thus, it was observed that it was a case of mis-declared cargo, which
came to Mundra Port for transhipment to China and it was undisputed fact that there was no attempt
to clear/remove the goods from Mundra Port to domestic area or/and in other place than destined

place of transhipment.

718 It was also a fact that neither any bill of entry has been filed for local clearance nor any
importer, per se, for this purpose is involved, as defined under Section 2(26) of the Customs Act,
1962. The impugned cargo was found to be mis-declared as against what was declared in the
documents submitted to Customs, hence the goods were liable for confiscation under Sections

111(1) & 111(n) of the Customs Act, 1962 and ordered accordingly.

2.19 The person liable to file IGM was shipping line/agents thereof on basis of the documents
given by the shipper of exporting country; the offence involved in the case was about mis-
declaration of the description by the shipper in exporting country, therefore, for this reason,
Containers owners viz. M/s. OOCL Hong Kong, M/s. Seaco Global Ltd. and M/s. Triton Container
International Ltd. should not be held responsible, though the mis-declared goods were held liable
for confiscation. Accordingly, the 07 Flat rack containers were liable to be released to the respective

shipping lines.

220 As for any person or persons, who was/were causing the transit of the consignment of 28
nuclear fuel tanks/casks classifiable in the SCOMET list vide Entry No "0OB" for prescribed
equipments in 07 Specialized Freight Containers and 07 Flat rack containers, no person/agent
thereof had represented their case. It was not established whether any such person exists, or a

dummy was created by those responsible persons, therefore, it was premature to decide a case

against such said person whose existence was yet 10 be established. Further, since the gongf?v@ﬁ@ﬁ“?
. . 2 }T s (1 R
considered for absolute confiscation, whosoever that person(s) was responsible, will Ve At

the losses of the attempted mis-declaration.

221 Accordingly, the said Show Cause Notice was adjudicated by the Adjudicating
wherein it was ordered to confiscate absolutely the 28 nuclear fuel tanks/casks under Sections 111(f)
& 111 (n) of the Customs Act, 1962 along with 07 Specialised Freight Containers/Frames under
Sections 111(1) & 111(n) of the Customs Act, 1962 as well as Section 118(a) of the Customs Act,

1962. The adjudicating authority ordered to release the 07 Flat rack containers to the respective

\
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shipping lines. However, the adjudicating auth

noticees.
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ority refrained from imposing penalties on any of the

TMENT

3.
against Respondent No. 1 and Respondent No

Being aggrieved with the impugned o1

31 The Additional Commissioner of Cus
OIO dated 21.03.2024 & Corrigendum dated 1

and refrained from penalizing persons found c

3.2
to the effect that the shipper had declared the
OOCL Hong Kong and that the shipper had pi
subsequently been used for keeping and carr
shipped from Karachi (Pakistan) to Shanghai (
nuclear fuel tanks/casks were ordered for ¢

Customs Act, 1962. Additionally, 7 Specialis

In para 11.17 of the Order-in-Original,

der, the Appellant Department has preferred appeals

. 2 on the grounds which are elaborated below:

toms, Custom House, Mundra passed the impugned
4.05.2024 without delving into the merits of the case

ulpable for the serious lapse that occurred in the case.

the adjudicating authority has recorded clear findings
nuclear fuel tanks/casks as empty containers to M/s.
repared the false and incorrect documents which had
ying the said mis-declared cargo in the vessel and
China) through Mundra Port. Consequently, the said
onfiscation under Section 111(f) & 111(n) of the

ed Freight Containers/Frames were also ordered for

confiscation under Sections 111(f), 111(n) r

the nuclear fuel tanks/casks were found insi

acted as a package for the nuclear fuel tanks/ci

false or incorrect declaration, they were liabl

Act, 1962. Additionally, their acts of com

tanks/casks and frames/specialised freight co

thereby making them liable for penalty under

was incumbent upon the adjudicating authos

sections. Thus, the adjudicating authority has
India Pvt. Ltd

e

However, M/s. OOCL India Pvt Ltd, i.e
have verified, confirmed and according
*Arrival Manifest filed by them. They w

“~———provisions of Section 30 of the Customs Act,

(Id with Section 118(a) of the Customs Act, 1962 as

e 07 Specialized Freight Containers/Frames, which

nsks.

Respondent No. 1, being the Authorised Sea Carrier
sy declared the nuclear fuel tanks/casks properly in
ere under statutory obligation to comply with the
1962, which they failed to do. Therefore, for such
e for penalty under Section 114AA of the Customs
mission and omission rendered the nuclear fuel
ntainers/flat rack containers liable for confiscation,
Section 112(a)/112(b) of the Customs Act, 1962 It
ity to impose penalties under the aforementioned

erred by not imposing any penalty on M/s. OOCL

-
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3.4  Shri Koralagamage Anira Nishantha Jayawardhana i.e Respondent No. 2 was the person in
charge of MV Shiling, who allowed the loading of SCOMET listed items, without proper
verification and confirmation. when the nuclear fucl tanks/casks were apparently found shielded
and having tags/markings of nuclear fissile material visible. The documents pertaining to the said
nuclear fuel tanks indicated them as mere fuel tanks, thereby suppressing its actual classification
and categorisation as SCOMET item of "OB" category. After the issuance of the draft B/L, and
ensuring transportation of 28 nuclear fuel tanks/casks, no final B/L was issued and the person in
charge of the vessel did not confirm any such fact, indicating his involvement in the illegal act. He
also failed to comply with document requirements under Section 38 of the Customs Act, 1962. He
had filed Arrival Manifest at Mundra through M/s. OOCL India Pvt Ltd, without clear details about
28 nuclear fuel tanks/casks. He was under statutory obligation to comply with the provisions of
Section 30 of the Customs Act, 1962, which he failed to do. Therefore, for such false or incorrect
declaration, he was liable for penalty under Section 114AA of the Customs Act, 1962. Additionally,
his acts of commission and omission rendered the nuclear fuel tanks/casks and frames/specialised
freight containers/flat rack containers liable for confiscation, making him liable for penalty under
Section 112(a)/112(b) of the Customs Act, 1962. It was incumbent upon the adj] udicating authority
to impose penalties under the aforesaid sections. Thus, the adjudicating authority has erred by not

imposing any penalty on Shri Koralagamage Anira Nishantha Jayawardhana

35 In view of above facts and submissions, the Order in Original No.
MCH/ADC/AK/286/2023-24 dated 21.03.2024 & Corrigendum dated 14 05 2024 passed by the
Additional Commissioner of Customs, Custom House, Mundra in the case of M/s. OOCL India Pvt
Ltd. and Shri Koralagamage Anira Nishantha Jayawardhana is not legal, proper and correct and

therefore, in the interest of justice, Commissioner of Customs (Appeals), Ahmedabad may -

(i) Set aside the Order in Original No. MCH/ADC/AK/286/2023-24 dated 21.03.2024 &

Nishantha Jayawardhana.

(ii) Grant stay on operation of the Order in Original No MCH/ADC/AK/286/2023-
21.03.2024 & Corrigendum dated 14 05 2024 passed by the Additional Commissioner of
Customs, Custom House, Mundra in respect of M/s. OOCL India Pvt. Ltd. and Shri
Koralagamage Anira Nishantha Jayawardhana

(iii) Order for imposition of penalty under Section 112(a)/112(b) and Section 114AA of the
Customs Act, 1962 on M/s. OOCL India Pvt. Ltd.
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(iv) Order for imposition of penalty under Section 112(a)/112(b) and Section 114AA of the

Customs Act, 1962 on Shri Koralagamage Anira Nishantha Jayawardhana.

(v) Alternatively, order to remand the case back to the original adjudicating authority to
Section 112(a)/112(b) and Section 114AA of the
a Pvt. Ltd and Shri Koralagamage Anira Nishantha

determine and impose penalties under
Customs Act, 1962 on M/s. OOCL Indi

Jayawardhana.

vi) Grant any other relief as may be deemed fit under the law and in the interest of justice.

PERSONAL HEARING

4.
No. 1 and 2. Accordingly , copies of departmg

Personal hearing in the matter was initjally scheduled on 26.06.2025 for both Respondent

:ntal appeal were sent to Respondent No. 1 at their
Gandhidham office address available on record, along with a copy meant for Respondent No. 2 to
the dispatch done in case of SCN and OIO) for

er dtd. 11.06.2025. However the same was returned

be served through Respondent No. 1 (as per
comments/cross objections vide this office letts
by post with a remark “left”. Thereafter, the copies of departmental appeal for both the Respondents
were sent to Respondent No. 1 at their Mumbai office address as per their website, vide letter dtd.

22.07.2025 wherein the personal hearing for both the Respondents was scheduled on 13.08.2025.

N

S Emes

The Respondent No. 1 vide their advocate’
adjournment. Further vide letter dtd. 10.09.202
they are only representing respondent No. 1 ar
respondent No. 2 i.e Master of the Vessel . The
dra Customs as well as DRI wherein {l

ilable to them is anirajaya@yahoo.col

s letter dtd. 12.08.2025 and 13.08.2025, sought
5, the advocate of Respondent No. 1 informed that
1d that the Respondent No. 1 is not in contact with
y also enclosed a mail dtd. 02.06.2023 sent by them
ey have informed that the Email of the Master as

m. Accordingly, an intimation for personal hearing

on 16.10.2025 and copy of departme
pa; dent No. 2 on the email addressi.e. an
"%ely. However, the respondent No. 2
16.10.2025.

4.1  The personal hearing was held on 16.10

ntal appeal for comments /cross objection was sent
irajaya@yahoo.com on 10.10.2025 and 13.10.2025

has not turmed up for personal hearing held on

2025 wherein, Shri Saurabh Soparkar, Sr Advocate,

Shri Rishabh Saxena, Advocate and Ms. Deepanshi Kapoor Advocate , appeared on the behalf of

the Respondent No.l. They placed reliance

08.09.2025 which consisted of the following da

q

on the submissions submitted vide Email dtd.

cuments:-

\
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(a) Compilation of submissions made before the adjudicating authority.
(b) Compilation of following Case laws relied upon:-

(i) Cochin Port Trust vs. Arebee Star Maritime Agencies (P) Ltd reported at (2021) 11
Supreme Court Case 641.

(ii) Document No. 2 - Maruti Suzuki Ltd. vs. CCE reported at (2009) 9 Supreme Court
Cases 193.

(iii) Arebee Star Maritime Agebcies Vs. Commissioner of C.Ex Rajkot reported at 2004
SCC Online CESAT 2317(2004)172 ELT 185.

(iv) Order-In-Original No. MCH/ADC/RKC/08/2002-23 dtd.13.04.2022 issued by
Additional Commissioner of Customs (Import), Custom House, Mundra in case of
M/s. Winwin Global, M/s. Feedtech Shipping Indias Pvt Ltd , M/s. C.I.P. Global Co.
Ltd.

(v) B.Lakshmichand vs. Government of India reported at 1981 SCC OnLine Mad 461:
1983 ELT 322 128-131.

(vi) Garden Silk Mills Ltd. & Ors. vs. Union of India & Ors. reported at (1999) 8
Supreme Court Cases 744

(vii) Budget Logistics Pvt. Ltd. vs. CC, Air Cargo (Export) New Delhi —in Appeal No.
C/50475-50478/2014-SM

(viii) ARJ Exim India Manoj Kumar v. Commissioner of Customs (Port- Import)
Chennai/Mumbai reported at 2018 SCC OnLine CESTAT 3010 .

(ix) Commissioner of Customs v. Jai Industries Ltd. reported at 2017 SCC OnLine Hyd
467: (2018) 361 ELT 429.

(x) Chhattisgarh State Coop. Bank Maryadit vs. Zila Shakari Kendriya Bank Maryadit
reported at (2020) 6 Supreme Court Cases 411

(xi) M/S Service Bureau vs. CC New Delhi Appeal No. C/51832/2017

(c¢) Compilation of following legal provisions, Rules and Regulations:-

(i) Sea Cargo Manifest and Transhipment Regulations, 2018

(ii) The Customs Act, 1962

(iii) The Weapons of Mass Destruction and their Delivery Systems (Prohibition of Unlawful
Activities) Act, 2005

(iv) The Foreign Trade (Development and Regulation) Act, 1992

(v) The Atomic Energy Act, 1962

(vi) The Atomic Energy (Radiation Protection) Rules,2004
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(vii)The Arms Act, 1959
(viii)The Arms Rules, 2016.

(ix)The Foreign Trade Policy [1st April 2015 - 31 March 2020]

DISCUSSION AND FINDINGS

5. Thave carefully gone through the appeal

memorandum filed by the Appellant Department as
well as the impugned order. The issue to be de

cided in the present appeal is as under :-

(2) Whether the impugned order passed by the adjudicating authority wherein he has

dropped the penalty against the Res pondent No. 1 and 2 proposed under Section 1 12(a),
112(b) and 114AA of the Customs

Act,1962 vide Show Cause Notice dtd. 16.11.2022,
is legal and proper, or otherwise.

5.1 It is observed that M/s. OOCL India

had delivered a prior Arrival Manifest/IGM No.
2296850 on 16.11.2021 electronically to the proper officer of Customs at Mundra. It was noticed
that M/s. OOCL India had not filed any

(SBC)"/"Cargo brought in Transit"/"Retention

declaration in respect of "Same Bottom Cargo

on Board Cargo (ROB )", which were meant for
unloading at the destination other than Mundra Port. On arrival of the vessel at Mundra on

18.11.2021, the Custom officer of Mundra Customs along with the officers of DRI boarded the said
vessel. During the inspection of the goods by the boarding officer and DRI officers on board, it was
observed that each shipping container was a flat rack container, each of them carrying 04 blue
coloured fuel containers/tanks/casks mounted inside the saffron colour frames/specialised freight
containers placed on the flat rack shipping containers. Shielding for the 28 casks was also provided.
It was further observed that the 28 fuel contdiners were specialized tanks/casks and they were
appearing as purposefully designed containers/tanks and the 28 fuel containers inside 7

ames/specialised freight containers containers/tanks in the B/L etc. documents, they were found
beled/marked with Hazardous Material ldentification number "Radioactive II.... contents....
ariched equal to or less than 20%.... Activity 281.6 GBq" "UN 3327" etc. in accordance with

ngfional and international regulations pertaining to the same. The "Type-II" Package label with
h Siesont’ d'lfd Class 7 and activity written by hand. Type-1 Package label, Criticality 'Safety Index (CSI)

el

—

--?or Fissile Material etc. were indicating carriage of nuclear material by the said 28 containers/tanks,

although they were declared as empty container:

5.2 The investigation as well as the Report

S.

of the technical expert deputed by DAE confirmed

the cargo as the containers and casks used for transport of prescribed substances and falling under

Category "0B-Prescribed Equipment of the S
arrived vide MV Shiling and had placed

COMET list of India's export control, which had

at Transworld CFS. Thus, investigation have established

k-
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mis-declaration of goods. In view of the same, the adjudicating authority has absolutely confiscated

the 28 nuclear fuel tanks/casks which mis-declared as fuel tanks, under Sections 111(f) & 111(n)
of the Customs Act, 1962. Further, 07 Specialized Freight Containers/Frames were also ordered for
absolute under Sections 111(f) & 11 1(n) read with Section 118(a) of the Customs Act. 1962 as the
nuclear fuel tanks/casks were found inside 07 Specialized Freight Containers/Frames, which acted

as a package for the nuclear fuel tanks/casks.

53 1 find that the adjudicating authority has critically examined the role of Respondent No. 1
and 2 to ascertain their culpability if any. From the facts , it emerged that the Respondent No. 1
made declarations pursuant to information received from the shipper . The shipper had declared the
nuclear fuel tanks/casks as empty containers. It is undisputed fact that no Bill of Entry has been
filed for Clearance of any imported goods. It is also on record that the impugned goods were
destined for transhipment, as the cargo were shipped from Karachi (Pakistan) to Shanghai (China),
through Mundra Port.

54  During the investigations , it was found that Respondent No. 1 failed to comply with the
provisions of SCMTR, 2018 and Respondent No. 2 also failed to comply with the provisions of
SCMTR, 2018 in as much as the Respondent No. 1 on behalf of Respondent No. filed Arrival
Manifest at Mundra without clear details about 28 nuclear fuel tanks/casks. Looking to the
violations of SCMTR ,2018 as discussed by the adjudicating authority , I am of the considered view
that the appropriate actions against both M/s. OOCL India Pvt. Ltd. and Shri Koralagamage Anira
Nishantha Jayawardhana can be initiated under SCMTR, 2018. It is also relevant to mention further

observed there that the copies of the show cause notice in this matter was already forwarded to the

Sheva Port for taking action under SCMTR, 2018. 2/ o
5.5  Further, in case of cargo, where documents given to the shipping line and Master .ﬁ“g of *,
do not indicate any violation, it is not possible for these stakeholders to detect a mis-declarat e

the goods, in absence of any intelligence or/and having any input about such mis-declaration. It is

T

also fact that none of these noticees were aware about mis-declaration of goods. As per the
international trade practice, Exim Trade is conducted on the basis of declarations made in the
relevant documents. It is observed that there was no attempt to clear/remove the goods from Mundra
Port to domestic area or/and in other place than destined place of transshipment as no Bill of Entry

was filed at the port. The empty containers which are found to be misdeclared cannot be treated as
goods.
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3.6 Ifind that the investi gations have not

invoking penal action against them. From the
had no knowledge/information regarding the 1
check each and every cargo as the same are sy
port of discharge. In view of the same , 1 agrg
it is a case of mis-declared cargo, which cam
undisputed fact that there was no attempt to ¢

area or/and in other place than destined place

of Arebee Star Maritime Agencies Versus Cor

ELT 185 and cited by the Respondent No. 1 tg

Tribunal held as under :-

"4 (e) ----Penalty under Section 112 ar

and its Director and the Manager are not

liable to confiscation there is no materia
to have been knowingly imported by the
appellants cannot be upheld. The same js

Further , I also place reliance on the case law

SHILLONG Versus PIR KHONGSDIR as rep

the Hon’ble Tribunal held as under :-

“7.

that the gold was liable to confiscation.

in this case including the statement of the
to believe that the content of the packets
under the Customs Act. While | do not
thority that penalty under Section 11

feSpondent was only a carrier but | find ¢
" ¢here was no warrant for imposing any
gd any substance in the Revenue’s appe

STEHRS A
S

Accordingly, I uphold the impugned order wh

and Respondent No. 2 have been set aside.

-----—---Penalty under Section 1
circumstances, can be imposed only on a

way of imposition of penalty on the re
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proved the involvement of Respondent No. 1 & 2 for
records it is observed that the Respondent No. 1 & 2
nature of cargo. Further, the carrier is not required to
ibjected to verification at the port of lading as well as
re with the findings of the adjudicating authority that
e to Mundra Port for transhipment to China and it is
ear/remove the goods from Mundra Port to domestic
of transhipment. In this regard, I find the case law
nmissioner of C. Ex., Rajkot reported at (2004) 173

) be relevant in the present case wherein the Hon’ble

'e also not called for because the assessee company
proved to have knowingly dealt with the goods found
{ as regard confiscation of i.e. Ammonium Sulphate
Liner Agent. The penalty under Section 112 on the
5 required to be set aside.”

of COMMISSIONER OF CUSTOMS (PREV.),

oried at 1998 (97) E.L.T. 332 (Tribunal) wherein

12(b) which has been invoked in the present
person concerned provided he has reason to believe
t cannot be said on the basis of evidence on record
> respondent that the respondent could have reason
which was given to him were liable to confiscation
agree with the observations of the adjudicating
12 (b) is not required to be imposed because the
on the basis of the over-all evidence on record that
penalty on the respondent. Consequently, | do not
2al for modifying the adjudicating authority’s order
spondent. Appeal is, therefore, dismissed.”

I

lerein penalties proposed against Respondent No. 1
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the appeals filed by the Appellant

1AM
’Jp;r;TGUP/

Commissioner (Appeals),
Customs, Ahmedabad

6. In view of the discussion and findings as above,

nst Respondent No. 1 and Respondent No. 2 are rejected .

Department agai

F.No. $/49-02/CA-2/CUS/MUN/2024-25 Date: 07.11.2025

F.No. 3/49-01/CA-2/CUS/MUN/2025-26

By Speed Post/E-Mail
To,

1. The Assistant Commissioner of Customs,
Import Assessment Group-V, Custom House, Mundra.

2. M/s. OOCL India Pvt. Ltd.,
[CC Chambers, 5™ floor, Saki vihar Road,
Opp Santogen Silk Mills, Powai,
Mumbai-400072.

3. Shri Koralagamage Anira Nishantha Jayawardhana,
person-in charge / Master of vessel MV Shilling/005E at Mundra Port

( Email:-anirajaya@gmail.com)

Copy to:

1 The Chief Commissioner of Customs, Ahmedabad zone, Custom House, Ahmedabad.
2. The Pr. Commissioner of Customs, Custom House, Mundra.

3. The Additional Commissioner of Customs , Custom House, Mundra

4 Guard File.
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