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q6 gg wmtl Ew qrfr arc{6qR1im-flTql

This copy is granted free of cost for the private use of the person to whom it is issued

:.962 El{l 12 9 11) (qqT a

qffi'ft sqar fr oti q'fr {€' qra{ t ffi 6l on66 66qu o-rat d a] rs qTesT ol lrfr ot

ar0-s € s Tfii A oiat 3rqi vi+ezdg'fi sfte t3iltfi {ffiEql , lda d7rsq, trrws ftqrql

€va qt-,f, r-{ ftdi ol gctaq wi-a+ u-qa a'r eo? f .

Under Section 129 DD(1) of the Customs; Act, 1 952 (as amended), in resPect of the

following categories of cases, any person ,tggrieved by this order can prefer a Revision

Application to The Additional secretary/loint secretary (Revision Application), Ministry

of Finance, (Department of Revenue) Parliament street, New Delhi within 3 months from

the date of communication of the order.

d a qla{I/order relating to :

tsq CIcl.

any goods imported on baggage

qI{.I enqtn e-qi AE drc-{frdrilrrqr qt{d e-a$ rp6qq{r{ qI q rl"g crd qT

ss rI<Tq e{Fr q{ ildt qri }. fus

of qrzr fr srtlera:m € off 6.
e{Elera qrd satt q fl+ w qr ss rldq e{FI q{ rott qq crd

any goods loaded in a conveyance for impc,rtation into India, but which are not unloaded

at their place of destination in India or so nuch of the quantity of such goods as has not

been unloaded at any such destination if goods unloaded at such destination are short

of the quantity req uired to be unloaded at that destination.

, 1962 8{tqlq x aqT ffifg rrg & Tild {-tr
3&rqrft .

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

thereu nder,

gr8Uot rl-I grki 'rr5rl trqa6{;Ir qTq

alqtgtft eil{ us fi qrq FHfrfua orrrqm €,r_* fri qrtdq

The revision application should be in such form and shall be veri fied in such manner as

may be specified in the relevant rules and should be accompanied by:

g€,1870 *.q{€.5 qqeEsR{s
1

ftrv+1 c-r qft i c-dru tS o1 qrurcrq a-o 1-+z om il+r arfrt.

4 copies of this order, bearing Court Fee Stamp of paise fifty only

rescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

4

c asin one
(3r(

p

sEg{€ fi eromrvruqo w 4

4 copies of the Order- in-Orig inal, in addillion to relevant documents, if ny

Wfrsru&' $t4

ffiercr
gBqfFidstgd erqcsk,qtq,{rs,qd}.f tdtBEr&ffirtqtfHsnarti-'o. zool-

6qq{rs1rrfl um.1 ooo/- tFqqqiF-dgl{qH

r,freirnqlq-fld.€qrEfuaBrarrffirdrrorr8.enr.e offiqt.
qftU6',qiqrp r6qrq,ernqprq6g-+mteft {Fq\tf,fl€qr3-s-So"q-mt$sffis.zool-
3iiqft cEf, rq€ erf itofrfrqtg}-5[tt'.t oorY-

The duplicate copy of the T.R.6 challan evldencing payment of Rs.200/- (Rupees two

Hundred only) or Rs.1,OOO/- (Rupees oner thousand only) as the case may be, under the

Head of other receipts, fees, fines. forfeitures and Miscellaneous items being the fee

prescribed iR the Customs Act, 1962 (as amended) for filing a Revision Application. If

',4

sl

(F(

(c)

cl)
4 copies of the Application for Revision.

1962
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iE

the amount of duty and interest demanded, fine or penalty levied is one Iakh rupees or
less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-

Tilqs 6{iIT d d} a dqr{-tr erl$frqc 1s62 afl Enr 12e ( ru }'orfH qid$.q. -s fr
Scr{$, a-dq s-orE {w rlrr rtil sr 3{fl-d srlqo-{q & vqa FrsftiRa qa q{ s{fid ff-{ s6A
6

q(S. z 3{{t{ {s Q snEd+iql'lcil Sfdl &sq+i

er than these mentioned under item 2 above, any personIn respect of cases oth

qfrfuqef0-orq, qfM&fqfrd
6{tsErd {@ E

sd,T]tFI, 2nd Floor, BahumaliBhavan,

N r. Gird ha r Naga r Bridge, Asarwa,

Ahmedabad-380 015
5

q (1) & +rft{ erfl-o &.qtq Frsftfua
, rcaz d Er{T 12eI L962 , dfcTgdtEI{l 12e q (6) e{

q'd.Jiliilftq-
dtcra_tr

Under Section 129 A (6) of the Cust

the Customs Act, 1962 shall be acc

ms Act, 1962 an appeal under Section 129 A (1) of
mpanied by a fee of -

c6.)
.mr Ts of r5-q qrq dl{i F"qg qr

q6r

s-qdd\rf,Ef,RFqs
qlq dql orlfqlEI{T qrrfi rli[r {@.

(a) where the amount of duty and in
Customs in the case to which the a

rupees;

rest demanded and penalty levied by any officer of
peal relates is five lakh rupees or less, one thousand

(s) trRT qir-r rrfi {@ qTcJ dr{I oqlqld sdl

(b) rest demanded and penalty levied by any officer of
ppeal relates is more than five lakh rupees but not

where the amount of duty and int

exceeding fifty lakh rupees, five th usand rupees ;

(q)
rrqr es e1 fs-q qEru 6rc 5qq €

a qrrd qfl
dd; {srsnuqg.

gI{T qFTT TTqI {Ffi qlul dql drllqf

c( )

where the amount of duty and int
Customs in the case to which the
thousand rupees

rest demanded and penalty levied by any officer of
appeal relates is more than fifty lakh rupees, ten

,qoiirotisB"{<i?,e{flErqrqfl r

%70 a/afi

or duty and penalty are in dispute, or penal
appeal against this order shall lie before Tribunal on payment of 10% of the duty demanded where duty

where penalty alone is in dispute.

6 co)
(q)ore.uffiftiqfuWqqfi-o sIqET

3tI

Under section 129 (a) of the said Act, every
(a) in an appeal for grant of stay or for rectifi
(b) for restoration of an appeal or an applicat

pplication made before the Appellate Tribunal-

on of mistake or for any other purpose; or

on shall be accompanied by a fee of five Hundred rupees
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aggrieved by thls order can file an appeal under Section 129 A(1) of the Customs Act,
1962 in form c.A.-3 before the customs, Excise and service Tax Appellate Tribunal at
the following address :

Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench

3Rr{Sr, srdrrErqE- 3 I 0 0 1 6

q ae of r+-q qfu Errg Fq'S i Bflq-si d dfu-q w-A qflq ortq €,lrftro' c d d; qts 6sR Fqq

Customs in the case to which the

rtoefl ffi ft rsqFrdft rdfi{Erri&ft q
srfe'fi 3fl t'e+q-r-ft-rq"sraffi to\rflTie
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ORDER - IN -,APPEAL

Assistant Commissioner of Customs, Import l\ssessment Group-V' Custom House' Mundra

(hereinafter referred to as the "Appellant Departmenl") has filed the present appeals under Section

129 D(4) of the customs Act, 1962 on the basis of Authorization / Review order No. 02lolo/2024-

25, dated2l.06.2024 passed by the Principal commissioner of customs, custom House, Mundra

challenging the order - in - original No. MC FVAD C/AKl286l2O23-24 dated 21 03 '2024

(hereinafter referred to as the " impugned order" )read with corrigendum dtd. 14.05'2024 issued

by Additional commissioner of customs, Mundra (hereinafter referred to as the "adjudicating

authority,,) in the case of IWs. OOCL India Pvt. Ltcl., ICC Chambers, 5th floor, Saki Vihar Road,

opp Santogen Silk Mills, Powai, Mumbai -400072 (hereinafter referred to as "Respondent No 1")

and Shri Koralagamage Anira Nishantha Jayawardtana, person-in charge / Master of vessel MV

Shilling/005E at Mundra Port (hereinafter referred to as the "Respondent No.2")

2. Facts ofthe case, in brief, are that acting upon the intelligence received by the Directorate

of Revenue Intelligence Ahmedabad Zonal Unit, Ahmedabad (hereinafter referred to as "DRI"),

investigation was initiated in respect of goods brought by Container Ship MV Shiling /005E (IMO

No. 9290452). Iws. oocl India Prt. Ltd. (heleinaiter referred to as "IWs. OOCL India") was the

Authorised sea carrier (hereinafter referred to as " ASC"), acting on behalf of the Master of MV

Shiling/005E. The said ship was likely to arrive at ldundra on 18.11.2021 and in their capacity as

ASC, lrrys. OOCL India had delivered a prior Arrival Manifest/IGM No. 2296850 on 16'11'2021

electronically to the proper officer of Customs at Mrmdra in terms of Regulation 4 of the Sea Cargo

Manifest and Transhipment Regulations, 2018 (hereinafter referred to as "SCMTR") and Regulation

5 of the Import Manifest (vessels) Regulations, 1971 (hereinafter referred to as "IMR. 1971") read

with Section 30 of the Customs Acl, 1962. On primary scrutiny of the said arrival manifest, it was

found that the ASC lWs. OOCL India had though delivered the arrival manifest with Mundra

customs ort 16.11.2021, they had not filed any declaration in respect of "same Bottom cargo

(SBC )"/"Cargo brought in Transit"/"Retention on Board Cargo (ROB )", which were
d1

,,9'6t

2.1. On arrival of the vessel at Mundra on 18.1 ..2021, the Custom officer of

along with the officers of DRI boarded the said vessel. The Master of MV Shiling/005E

the documents to the boarding officer.

2.2 Since the ROB/Transit/SBC cargo was not found in the arrival manifest deiivered by the

ASC at Mundra Customs and there was no amendment sought by the ASC in respect of the said

arrival manifest, the Branch Manager of ASC was asked to provide the complete list of ROB

PaBe 4 of 18

unloading at the destination other than Mundra Port'



containers and other related documents.

18.11.2021. The documents provided by the

ROB Cargo. Upon going through the ROB

from the carriers viz. YML, COSCO and

referred to as M/s. OOCL Ltd.), it was ob

racks) on board MV Shiling/0058 vide Boo

the vessel at Bay No. 34, Slot No. 340814,3

any date, was also provided by IWs. OOCL

'Re-Export/Retum of Empty Fuel Containers

Containers' In the copy of draft B/L provi

particulars of cargo, mentioned in the draft

1.4 of the OIO.

coloured fuel containers/tanks/casks mo

containers placed on the flat rack shipping co

It was further observed that the 28 fuel con

appearing as purposefully designed con

frames/specialised freight containers contain

duly labeled/marked with Hazardous Ma

U (enriched equal to or less than 20%o.... Acti

onal and intemational regulations

iE

tsg s,
lass 7 and activity written by hand.

Material etc. were indicating

ey were declared as empty con

2.5 As per Regulation 6 of SCMTR, the

explosives and radioactive material for im

Bottom Cargo' is to be delivered mandatorily

by the ASC M/s. OOCL India as well as the

inspection of aforesaid 07 containers and the

being canied by 07 flat rack containers were s

to the arms, ammunition, explosive, radio

6
\p

under the category of SCOMET and Weapo
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e ASC provided some documents vide letter dtd.

SC vide letter dtd. 18.11.2021included the list ofthe

go list provided by the ASC, which they had received

s. Odent Overseas Container Line Ltd. (hereinafter

ed that there were seven shipping containers (flat

g Number 2683539260, and they were located on

0614, 341014, 3407 14, 340414. 340914 and 340514

B/L No. OOLU2683539260, which was without

which was describing the description ofcargo as

x40' Flat Racks -CY/CY, FCLiFCL. Total 2SxFuel

the date of issuance of B/L was found blank. The

No. OOLU2683539260 were as per table in para

boarding officer and DRI officers on board, it was

flat rack container, each of them carrying 04 blue

inside the saffron colour frames/specialised freight

ners. Shielding for the 28 casks was also provided.

ers were specialized tanks/casks and they were

s/tanks and the 28 fuel containers inside 7

s/tanks in the B/L etc. documents, they were found

Identification number "Radioactive II.... contents....

ty 281.6 GBq" "I-rN 3327" etc. in accordance with

g to the same. The "Type-II" Package label with

-1 Package label, Criticality 'Safety Index (CSf

ofnuclear material by the said 28 containers/tanks,

cargo declaration in respect of arms, ammunition,

export, transhipment or being carried as 'Same

Form XII. Whereas from the documents produced

aster of MV Shiling/O05E and also from the visual

argo contained therein, it appeared that the 28 tanks

ecialized tanks appeared to be containing or relating

ve material and accordingly the same are covered

of Mass Destruction and Hazardous cargo, but the

2.3 Vide letter dtd 18.1L2021, a copy of

2.4 On visual inspection ofthe goods by

observed that each shipping container was
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sameweremis.declaredas''emptyfueltanksandtheactualnatureofthesaidtankswelenotatall

declaredinthestatutorydeclarationsfiledbytheASC.Hence,itprimafacieappearedthatthesaid

28tanks/caskspackedinsidesevenspecialisedfreightcontainers/framesandthoseseven

specialised freight containers/frames mounted on seven flat rack containers, were imported into

India, in violation of the provisions of SCMTR, 2018, the Customs Acr, 1962, Weapons of Mass

Destruction and Their Delivery Systems (Prohibition of Unlawful Activities) Act, 2005 (hereinafter

referred to as 
,,WMD Act,2005") as well as the Foreign Trade (Development and Regulation) Act'

1992 (Hereinafter referred to as "FTDR Act, 1992")'

2.6Therefors,thesaidconsignmentof28tanks/caskskeptin0Tftames/specialisedfreight

containers and mounted on 07 flat rack containers was offloaded from the vessel and was detained

for firrther detailed and specialized examination, vicle Detention Memo dtd' l8'Il '2021 issued by

theAppraiser(SIIB),CustomHouse,Mundra,issue'dtotheASCM/s'OOCLIndia'representing

the person in-charge of MV Shiling/o05E as well as tl]e container line. The said 28 tanksicasks +

07 specialised freight containers/frames 07 flat rack lJontainels were placed in the Transworld CFS,

MundraforfurtherexaminationandprocessundertheCustomsAct,|g62andotherlaws.Atthe

time ofplacing those containers in cFS, they were weighed and the approximate details as per table

inpaialT of the olo came to the notice, during such weighment. Against the aforesaid weighment

details, the aggregate net weight of the goods being carried in the seven containers was declared as

76142.500 Kgs in the draft B/L.

nature/description of the subj ect consignment of 2Er fuel casks/tanks/containers, packed inside the

07 holding frames, which were further mounted inside the 07 flat rack containers,

declared by the ASC IWs. OOCL India in the prescribed manner, nor the same was re

arrival manifest delivered by the ASC M/s. OOCIL India before the proper office

Customs. Further, there was no attempt from the ASC IWs' OOCL India to seek

amendment of the arrival manifest of MV shiling. Further, the corresponding draft Bill

!1

*i

o

ofthe said consignment merely declared the same as, "empty fuel containers", in suppression oftheir

actual nature i.e. items falling under category "oB - Prescribed Equipment" in the SCOMET list,

for usage in caniage of nuclear fuel materials fallin g in the category of oA-Prescribed substances.

Therefore, the 28 casks/tanks/containers were fou.nd as imported into India, in violation of the

provisions of Section 30 antl 53 of the Customs Act,1962, read with Regulation 6 of the SCMTR,

Regulation 5 of the IMR, 1971 read with Regulatio:n 15(2) of the SCMTR. It also appeared that the

on'1)
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2,7 At the request made by DRI, the competent technical expert visited Transworld CFS,

Mundra on 20.11.2021 and he inspected and carried out the radiation survey of the suspected

consignment detained at Mundra Port' Later on, vlde letters dtd 23,11.2021, and 11,04.2022, he

had, inter alia, submitted his report based on which it became apparent that the actual



ter{,d1

said goods were imported in violation of

enactments:

a.) Section 14A, l4B and 5 ofthe

b.) Section 5, 10 and 13 of the WMD

c.) Section 14(1) of the Atomic Energ

2.8 Therefore, the said 28 casks/tanks

the provisions of Section 111(d), 111(0, 1

whereas the 07 frames, in which tlese were

which such frames and tanks/casks were mo

1 18(a) of the Customs Act, 1962 Accordingl

racks), together with 28 fuel casks/tanks/

seizure by the officer of Customs under Sec

dtd,24.11.2021, issued to the ASC M/s.

safe custody to the representative of M/s. T

2.9 In the meantime, vide letter dtd 22.

Principal Commissioner of Customs, Mundra

Mundra for further transit. The Principal

Porl Clearance to the vessel against executi

OOCL India, on behalf of the Master and

information and (b) an undertaking to appear,

dingly, Show Cause Notice b

-Cus-Mundra dated 16.11.2022 wl'-1

House, Mundra to any person or

consignment of28 nuclear fuel tanks/casks cl

prescribed equipments for carriage of goods

in 07 Specialized Freight Containers and 07 F

Kong, (2) Mis. OOCL India (3) \zlls. Seaco GI

(5) Shri Koralagamage Anira Nishantha Ja

charge/Master of vessel MV Shiling/005E at

and separately within 30 (Thirty) days from

to why

olA No. MUN-CUSTM-000-App-393 to 394 -25-26

ous other legal provisions of the following allied

R Act, 1992

ct,2005.

Act, 1962 (hereinafter referred to as AE Act, 1962)

959 read with Rule 30 of the Arms Rule. 1 962.

reasonably believed as liable for confiscation under

lCI), 111(n) and 111(o) of the Customs Act, 1962,

tted and the 07 shipping containers (flat racks), on

ted, appeared as liable for confiscation under Section

, the subject goods viz. 07 shipping containers (flat

tainers and 07 holding frames, were placed under

1 10(1) of Customs Act, 1962 vide Seizure Memo

India and the seized goods were handed over for

sworld CFS vide Supratnama dtd,24.11.2021

or grant of Port Clearance for MV Shiling/005E from

sioner of Customs, Mundra permitted grant of

of (a) Letter of Undertaking dtd 24.11.2021 by Mls

of the vessel to provide all assistance and

as and when called for the subject case.

File. No. GEN/ADJ/ADC 1841 12022- Adjn-Ol o

ersons, who was/were causing the transit of the

sifiable in the SCOMET list vide Entrv No "0B" for

f category "0A" pertaining to the nuclear materials,

at rack containers, as well as (1) M/s. OOCL, Hong

bal Ltd. (4) Ivf/s. Triton Container Intemational Ltd.,

awardhana, authorised sea carrier and person-in-

undra Port on 18.11 .202\ to show cause individually

e date ofreceipt ofthe said Show Cause Notice, as

Page 7 of 18

d) Section 2(b) (iii) of the Arms Act,

1.2021, the ASC M/s. OOCL India requested the

issued by the Additional Commissioner of Customs,
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111
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The 28 nuclear fuel tanks/casks, having declared Invoice value of (cNY 2'24 
'00 '0001-

X Rs. 11.80:) Rs. 26,43,20,000/-shoull not be confiscated under the provisions of

Section 111(d), 111(f), 111(i), 111(n) and 111(o) ofthe Customs Act' 1962;

The 07 Specialized Freight Containers/Frames having total value of (CNY 3'50'000/-

x 11.80:) Rs. 41,30,000/- and 07 Flat rack containers' having total value of (USD

4275X75.10X7:)Rs.22,47,3681-shouldnotbeconfiscatedunderSectionlll(d)'

111(0, 111(i), 111(n)antl 111(o) of the Customs Act' 1962 as well as Section 118(a)

of the Customs Act, 1962;

Penalty should not be imposed separately on each ofthem under each ofthe provisions

of Section 112(a),1125) and 1 14AA ofthe Customs Act' 1962

fest

2.llTheadjudicatingauthorityfoundthatneithertheemptynuclearfueltanks/casksandthe

specialized freight containers/frames were owned b1' or belong to, in any way, to the noticees, nor

the noticees were authorised representative of the shipper/supplier, therefore, the noticees cannot

be said to have sufficient knowledge of the nuclear fuel talks/casks and the specialized freight

containers/frames. However, the technical expert deputed by the Department of Atomic Energy,

who is an expert on the matter at hand, had reported that the specialised containers/frames and casks

which have been used for ffanspo of prescribed srrbstances, fall under category "oB-Prescribed

Equipment,,of the scoMET list of India's export control. Further, in this context, the adjudicating

authority found support from the Hon'ble Supreme court judgment dated 29.02.20i2 reported as

2012(27s)E.L.T.37(S.C.)inthecaseofM/s.KorrkanSyntheticFibre(CivilAppealNo.95lof

2004) wherein the Hon'b1e Supreme Court had held that the opinion of the expert in the field of

trade who deals in the subject goods, should be givr:n due importance' while dealing with

taxation laws

*
2.12 As regards confiscation, the adjudicating authority observed that' as the instant

case of mis-declared cargo which was not reflecte<l in arrival manifest or import mani

came to Mundra Port for transhipment to china and it was undisputed fact that there was no attempt

to clear/remove the goods from Mundra Port to domestic area or/and in other place than destined

place of transhipment, therefore, the adjudicating authority found that Sections 111(f) & 111(n)

were applicable in the instant case and rest of the sub-sections of Section 1 1 1 of the customs Act,

1962 mentioned in the SCN were not applicable here'

a
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2.13 The adjudicating authority found tha

to China and it was undisputed fact that

Mundra Port to domestic area orland in o

the restriction for import against the HS Co

2015-2020 would not be applicable in the ins

2.14 The shipper had declared the nuclear

Hong Kong. Thus, the shipper had prep

subsequently been used for keeping and c

shipped from Karachr (Pakistan) to Shan

fuel tanks/casks had been mis-declared as

Sections 111(0 & 111(n) of the Customs

Freight Containers/Frames were also hable

with Section 118(a) of the Customs Act, 196

Specialized Freight Containers/Frames, whic

Further, the adjudicating authority found tha

with the provisions of SCMTR, 2018 and

person in charge of MV Shiling at Mundra on

of SCMTR, 2018. Nul/s. OOCL India Pr.t.

Nishantha Jayawardhana, filed Arrival Manife

details about 28 nuclear fuel tanks/casks.

OOCL India P\,1. Ltd. and Shri Koralag

SCMTR,2018.

2.15 Though the vessel MV Shiling had

(3r d1 ntravention to the prohibitions discussed a

arried on the basis of the declaration

intemational trade practice in this regard,

Trade, hence, in absence of any know

o\rners cannot be justified

2.1.6 It was also fact that none ofthese noti

per the intemational trade practice, Exim T

the relevant documents.

2.17 The adjudicating authority found that

l}
E

Y .ltqa

Noticees in the Personal hearing and written d

Page 9 of 18
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the impugned goods were destined for transhipment

was no attempt to clear/remove the goods from

place than destined place of transhipment, therefore.

84014000 or Para 2.08 ofthe Foreign Trade policy

t case.

fuel tanks/casks as empty containers to M/s OOCL

d the false and incorrect documents which had

ing the said misdeclared cargo in the vessel and

(China) through Mundra Port. Since the 28 nuclear

I tanks, the same were liable for confiscation under

1962 as discussed above. Further, 07 Specialized

r confiscation under Sections 111(0 & 111(n) read

as the nuclear fuel tanks/casks were found inside 07

acted as a package for the nuclear fuel tanks/casks.

M/s. OOCL India Pvt. Ltd., ASC failed to comply

hri Koralagamage Anira Nishantha Jayawardhana,

18.11.2021 also failed to comply with the provisions

td., ASC on behalf of Shri Koralagamage Anira

t at Mundra through M/s. OOCL India, without clear

re, it appeared that actions against both M/s.

ge Anira Nishantha Jayawardhana may lie under

used to canyltransport the impugned goods in

ve, it was also fact that the goods were allowed to

in the relevant documents. As per the relevant law

declarations made by the exporter are the basis for

ge of mis-declaration, penal action against vessel

ees were aware about mis-declaration of goods. As

is conducted on the basis of declarations made in

Consultants/authorized representatives of all the

fence submissions, had quoted and placed reliance
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onvadouscaselaws/judgmentsinsupportoftheircontentionsontheissuesraisedintheSCN.The

adjudicating authority found that it is a settled pdnciple that the connivance of owner' agent or

captain ofthe vessel is essential in order to justifi penal action against them. Howevel, in the instant

case the noticees had no knowledge/information regarding the goods. Therefore, their submissions

had merits for consideration Thus, it was observed that it was a case of mis-declared cargo, which

cametoMundraPortfortranshipmenttoChinaanditwasundisputedfactthattherewasnoattempt

to clear/remove the goods ftom Mundra Port to domestic area or/and in other place than destined

place of transhiPment.

2.18 It was also a fact that neither any bill of entry has been frled for loca1 clearance nor any

importer, per se, for this purpose is involved, as de{ined under Section 2(26) of the Customs Act'

lg62.Theimpugnedcargowasfoundtobemis.<leclaredasagainstwhatwasdeclaredinthe

documents submitted to customs, hence the goods were liable for confiscation under Sections

111(1) & 111(n) of the Customs Act, 1962 and ordered accordingly'

2.1g The person liable to frle IGM was shipping line/agents thereof on basis of the documents

givenbytheshipperofexportingcountry;theoffenceinvolvedinthecasewasaboutmis-

declaration of the description by the shipper in exporting country' thelefore' for this reason'

containers owners viz. M/s. oocl Hong Kong, lvl/s. Seaco Global Ltd. and }ws. Triton container

Intemational Ltd. should not be held responsible, though the mis-declared goods were held liable

for confiscation. Accordingly, the 07 Flat rack containers were liable to be released to the respective

shipping lines.

2.20 As for any person or persons, who was/were causing the transit of the consignment of 28

nuclear fuel tanks/casks classifiable in the SCOMET list vide Entry No prescribed

equipments in 07 Specialized Freight containers and 07 Flat rack containers, no persor/agent

thereof had represented their case. It was not established whether any such person exists, or a

dummy was created by those responsible persons, therefore, it was premature to decide a case

against such said person whose existence was yet 10 be established. Further, since th

considered for absolute confiscation, whosoever that person(s) was responsible, will

the losses of the attempted mis-declaration.

ego

wherein it was ordered to confiscate absolutely the 118 nuclear fuel tanks/casks under Sections 1 1 1(f)

& t 11 (n) ofthe Customs Act, 1962 along with 07 Specialised Freight Containers/Frames under

sections 111(1) & 111(n) of the Customs Act, 1962 as well as Section 118(a) of the customs Act,

1962. The adjudicating authority ordered to release the 07 Flat rack containers to the respective

i

(E
g
*

f5

\B

Ai
,t'

2.21 Accordingly, the said Show cause Notice was adjudicated by the Adjudicating
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shipping lines. However, the adjudicating au ority refrained from imposing penalties on any ofthe

notrcees.

MISSIONS OF APP LLANT DEP T ENT

3. Being aggrieved with the impugned der, the Appellant Department has preferred appeals

. 2 on the grounds which are elaborated below:against Respondent No. 1 and Respondent N

3.1 The Additional Commissioner of Cus oms, Custom House, Mundra passed the impugned

OIO dated 21 .03 .2024 & Conigendum dated

and refrained from penalizing persons found

4.05.2024 without delving into the merits of the case

pable for the serious lapse that occurred in the case

3.2 In para 1 1 .17 of the Order-in-Original,

to the effect that the shipper had declared the

OOCL Hong Kong and that the shipper had p

e adjudicating authority has recorded clear findings

uclear fuel tanks/casks as empty containers to M/s.

d the false and incorrect documents which had

subsequently been used for keeping and the said mis-declared cargo in the vessel and

shipped from Karachi (Pakistan) to Shanghai

nuclear fuel tanks/casks were ordered for

China) through Mundra Port. Consequently, the said

cation under Section 111(t) & 111(n) of the

Customs AcI, 1962. Additionally, 7 Spec d Freight Containers/Frames were also ordered for

confiscation under Sections 111(f), 11 l(n) re with Section 1 18(a) of the Customs Act, 1962 as

the nuclear fuel tanks/casks were found insi e 07 Specialized Freight Containers/Frames, which

acted as a package for the nuclear fue1 tanks/ ks

3

S

However, M/s. OOCL India Prt Ltd, i Respondent No. 1 , being the Authorised Sea Carrier

have verified, confirmed and accordin y declared the nuclear fuel tanks/casks properly in
*

val Manifest filed by them. They under statutory obligation to comply with the

visions of Section 30 of the Customs Ac 1962, which they failed to do. Therefore, for such

for penalty under Section 114AA of the Customsfalse or incorrect declaration, they were liabl

Act, 1962. Additionally, their acts of co ssion and omission rendered the nuclear luel

tanks/casks and frames/specialised freight co

thereby making them liable for penalty under

tainers/flat rack containers liable for confiscation.

Section 112(a)/1 12(b) of the Customs Act, 1962 It

was incumbent upon the adjudicating auth ty to impose penalties under the aforementioned

sections. Thus, the adjudicating authority has

India Pr,'t. Ltd
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3.4 Shri Koralagamage Anira Nishantha Jayawardhana i.e Respondent No. 2 was the person in

charge of MV Shiling, who allowed the loading, of SCoMET listed items, without proper

verification and confirmation, when the nuclear fuel tanks/casks were apparently found shielded

and having tags/markings of nuclear fissile material visible. The documents pertaining to the said

nuclear fuel tanks indicated them as mere fuel tanks, thereby suppressing its actual classification

and categorisation as SCOMET item of "0B" category. After the issuance of the draft B/L, and

ensuring hansportation of 28 nuclear fuel tanks/casks, no final B/L was issued and the person in

charge of the vessel did not confirm any such fact, irrdicating his involvement in the illegal act' He

also failed to comply with document requirements under Section 38 of the Customs Act, 1962. He

had filed Arrival Manifest at Mundra through IWs. C)OCL India Pvt Ltd, without clear details about

28 nuclear fuel tanks/casks. He was undel statutory obligation to comply with the provisions of

Section 30 of the Customs Act, 1962, which he failed to do. Therefore, for such false or incorrect

declaration, he was liable for penalty under Section I 14AA ofthe Customs Act, 1962. Additionally,

his acts of commission and omission rendered the rruclear fuel tanks/casks and frames/specialised

freight containers/flat rack containers liable for confiscation, making him liable for penalty under

Section 112(a)/112(b) ofthe Customs Act, 1962. It was incumbent upon the adjudicating authority

to impose penalties under the aforesaid sections. Thus, the adjudicating authority has erred by not

imposing any penalty on Shri Koralagamage Anira Nishantha Jayawardhana

3.5 In view of above facts and submissions, the order in original No.

MCHlADClAw286l2023-24 dated 21.03.2024 & Corrigendum dated 14 05 2024 passed by the

Additional Commissioner of Customs, Custom House, Mundra in the case of M/s. OOCL India Pl't

Ltd. and Shri Koralagamage Anira Nishantha Jayawardhana is not legal, proper and coffect and

therefore, in the interest ofjustice, Commissioner oFCustoms (Appeals), Ahmedabad may -

(i) Set aside the order in original No. MCH/ADC|AW286|2023-24 dated21.03.2024 &

Corrigendum dat ed 14.05 .2024 passed by the Additional Commissioner of Custom

House, Mundra in respect of IWs. OOCL India Pr4. Ltd. and Shri Kor

Ni shantha Jayawardhana.

F

(ii) Grant stay on operation of the Order in C)riginal No MCITADC/ AK128612023

21.03.2024 & Corrigendum dated 14 05 20|24 passed by the Additional Commissioner of

Customs, Custom House, Mundra in respr:ct of IWs. OOCL India Plt. Ltd. and Shri

Koralagamage Anira Nishantha Jayawardhan a

(iii) Order for imposition ofpenalty under Soction 112(a)1112(b) and Section 114AA ofthe

Customs Act,1962 on M/s. OOCL India Pr4. Ltd.

i-J
d
sl
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Customs Act, 1962 on Shri Ko

vi) Grant any other relief as may be d

4. Personal hearing in the matter was ini

No. 1 and 2. Accordingly , copies of departm

Gandhidham office address available on reco

be served through Respondent No. 1 (as pe

comments/cross objections vide this office I

by post with a remark "Ieft". Thereafter, the co

were sent to Respondent No. 1 at their Mum

22.0'7 .2025 wherein the personal hearing for

The Respondent No. 1 vide their advocate

adjoumment. Further vide letter dtd. 10.09.20

they are only representing respondent No. 1

lable to them is anira

n 16.10.2025 and copy of d

1Ve

t6.r0.2025

4.1 The personal hearing washeldon 16.10

Shri Rishabh Saxena, Advocate and Ms. De

the Respondent No.1. They piaced reliance

{

08.09.2025 which consisted of the following d
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(iv) Order for imposition of penalty un Section 112(a)/112(b) and Section 114AA of the

Anira Nishantha Jayawardhana.

(v) Altematively, order to remand the

determine and impose penalties under

Customs Act, 1962 on }v7s. OOCL Indi

Jayawardhana.

ase back to the original adjudicating authority to

Section 112(a)/112(b) and Section 114AA of the

Pv1. Ltd and Shri Koralagamage Anira Nishantha

ed fit under the law and in the interest ofjustice.

ly scheduled on 26.06.2025 for both Respondent

tal appeal were sent to Respondent No. 1 at their

along with a copy meant for Respondent No. 2 to

the dispatch done in case of SCN and OIO) for

ies ofdepartmental appeal for both the Respondents

the Respondents was scheduled on 13.08.2025.

letter dtd. 12.08.2025 and 13.08.2025, soughr

5, the advocate of Respondent No. 1 informed that

d that the Respondent No. 1 is not in contact with

also enclosed a mail dtd. 02.06.2023 sent by them

dra Customs as well as DRI wherein have informed that the Email of the Master as

a ahoo.co Accordingly, an intimation for personal hearing

tal appeal for comments /cross objection was sent

No. 2 on the email address i.e. o.com on 10.10.2025 and 13.10.2025

ly. However, the respondent No. 2 has not tumed up for personal hearing held on

2025 wherein, Shri Saurabh Soparkar, Sr Advocate,

Kapoor Advocate , appeared on the behall of

on the submissions submitted vide Email dtd

cuments:-

PERSONAL HEARING

respondent No. 2 i.e Master of the Vessel .

dtd. 11 .06.2025. However the same was retumed

office address as per their website, vide letter dtd.
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(a) Compilation of submissions made before the adjudicating authority'

(b) Compilation of following Case laws relied tpon:-

(i) cochin Port Trust vs. Arebee star Maritime Agencies (P) Ltd reported at (2021) ll
Supreme Court Case 641.

(ii) Document No. 2 - Maruti Suzuki LtrJ. vs. ccE reported at (2009) 9 Supreme Court

Cases 193.

(iii) Arebee Star Maritime Agebcies vs. commissioner of c.Ex Rajkot reported at 2004

SCC Online CESAT 2317(2004)173 ELT 185.

(v) B. Lakshmichand vs. Government oflndia reported at 1981 SCC Online Mad 461:

1983 ELT 322 128-131.

(vi) Garden Sitk Mills Ltd. & Ors. vs. Union of India & Ors. reported at (1999) 8

Supreme Court Cases 744

(vii) Budget Logistics Pvt. Ltd. vs. CC, Air Cargo (Export) New Delhi - in Appeal No.

c I s047 s -5047 8 l20t 4 -SM

(viii) ARJ Exim India Manoj Kumar v. Commissioner of Customs (Port- import)

Chennai/Mumbai reported at 2018 SCC Online CESTAT 3010 .

(ix) Commissioner of Customs v. Jai Industries Ltd. reported at 2017 SCC Online Hyd

467:(2018)36lELT 429.

(x) Chhattisgarh State Coop. Bank Maryadit vs. Zila Shakari Kendriya Bank Maryadit

reported al (2020) 6 Supreme Court (lases 4l I

(xi) M/S Service Bureau vs. CC New Delhi Appeal No. C15183212017

F

( c ) Compilation of following legal provisions, R:les and Regulations:-

(i) Sea Cargo Manifest and Transhipment Regulations, 2018
(ii) The Customs Act, 1962
(iii) The Weapons of Mass Destruction and their Delivery Systems (Prohibition of Unlawful

Activities) Act, 2005
(iv) The Foreign Trade (Development and Regulation) Acl, 1992
(v) The Atomic Energy Act, 1962
(vi) The Atomic Energy (Radiation Protection) Rules,2004

(3t
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(iv) Order-ln-Original No. MCFVAD0RKCI 0812002'23 dtd.13.04'2022 issued bv

Additionai Commissioner of Custonrs (lmport), Custom House, Mundra in case of

IWs. Winwin Global, IWs. Feedtech Shipping Indias Pvt Ltd,lWs. C.I.P. Global Co.

Ltd.



(vii)The Arms Act, 1959
(viii)The Arms Rules, 2016.
(ix)The Foreign Trade policy [l.tApril 201

DISC SSIONAND FINI)INGSU

(3I

5. I have carefully gone though the app
well as the impugned order. The issue to be d

(a) Whether the impugned order pas

dropped the penalty against the

1 12(b) and I 14AA ofthe Customs

is legal and proper, or otherwise.

5.1 It is observed that M/s. OOCL India

2296850 on 16.11.2021 electronically to the

that IvVs. OOCL India had not filed any

(SBC)"/"Cargo brought in Transit',/"Retentio

unloading at the destination other than Mun

1 8. I 1.2021, the Custom officer of Mundra C

vessel. During the inspection ofthe goods by

observed that each shipping container was a

coloured fu el containers/tanks/casks mounted

containers placed on the flat rack shipping cont

It was further observed that the 28 fuel con

appearing as purposefully designed con

es/specialised freight containers container

beled/marked with Hazardous Material

U hed equal to or less than 20%6.,.. Acti

onal and intemational regulations

Class 7 and activity written by hand. T

for Fissile Material etc. were indicating carriag

although they were declared as empty con

5.2 The investigation as well as the Report

the cargo as the containers and casks used for

Category "0B-Prescribed Equipment of the

arrived vide MV Shiling and had placed at Tr
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- 3 1't March 20201

memorandum filed by the Appellant Department as

ided in the present appeal is as under :_

by the adjudicating authority wherein he has

ondent No. I and 2 proposed under Section 1 12(a),

ct,1962 vide Show Cause Notice dtd. 16.11 .2022.

had delivered a prior Arrival Manifest/IGM No.

er officer of Customs at Mundra. It was noticed

eclaration in respect of "Same Bottom Cargo

Port. On arrival of the vessel at Mundra on

s along with the offrcers ofDRI boarded the said

boarding officer and DRI off,rcers on board, it was

rack container, each of them carrying 04 blue

nside the saffron colour frames/specialised freight

rs. Shielding for the 28 casks was also provided.

ners were specialized tanks/casks and they were

and the 28 fuel containers inside 7

in the B/L etc. documents, they were found

dentification number "Radioactive II.... contents....

ty 281.6 GBq" "UN 3327" etc. in accordance with

ing to the same. The "Type-II" Package label with

-1 Package label, Criticality 'Safety Index (CSI)

of the technical expert deputed by DAE confirmed

port ofprescribed substances and falling under

OMET list of India's export control, which had

world CFS. Thus, investigation have established

olA No. MUN-CUSTM-000_APP-393 to 3g4 -25-26

on Board Cargo (ROB )", which were meant for

of nuciear material by the said 28 containers/tanks,
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mis-declarationofgoods.Inviewofthesame,thead.ludicatingauthorityhasabsolutelyconfiscated

the28nuclearfueltanks/caskswhichmis.declaredasfueltanks,underSectionslll(0&111(n)

oftheCustomsAcl,Tg62,Further,0TSpecializedFreightContainers/Ilalneswerealsoorderedfor

absoluteunderSectionslll(f)&111(n)reatlwithS;ectionll8(a)oftheCustomsAct'1962asthe

nuclearfueltanks/caskswerefoundinside0TSpecializedFreightContainelslFlames,whichacted

as a package for the nuclear fuel tanks/casks'

5.3IfindthattheadjudicatingauthorityhascriticallyexaminedtheroleofRespondentNo.l

and2toascertaintheirculpabilityifany.Fromth.:facts,itemergedthattheRespondentNo.l

madedeclarationspursuanttoinformationreceivedftomtheshipper.Theshipperhaddeclaredthe

nuclear fuel tanks/casks as empty containers. It is undisputed fact that no Bill of Entry has been

filed for clearance of any imported goods. It is also on record that the impugned goods were

destined for transhipment, as the cargo were shipped from Karachi (Pakistan) to Shanghai (china),

through Mundra Port-

5.4Duringtheinvestigations,itwasfoundthatRespondentNo.lfailedtocomplywiththe

provisions of SCMTR, 2018 and Respondent No. 2 also failed to comply with the provisions of

scMTR, 2018 in as much as the Respondent No 1 on behalf of Respondent No. filed Arrival

Manifest at Mundra without clear details about 28 nuciear fuel tanks/casks. Looking to the

violations of SCMTR,2018 as discussed by the adjudicating authority , I am ofthe considered view

that the appropriate actions against both M/s. OOCL India Prt. Ltd. and Shri Koralagamage Anira

Nishantha Jayawardhana can be initiated under SCMTR, 2018. It is also relevant to mention further

observed there that the copies of the show cause nc,tice in this matter was already forwarded to the

Commissioner of Customs, Mundra Port as well as the Commissioner of Customs ( G

Sheva Port for taking action under SCMTR, 2018.

eneral va,

$
*5.5 Further, in case ofcargo, where documents given to the shipping line and Master

do not indicate any violation, it is not possible lor -hese stakeholders to detect a mis-declara

the goods, in absence of any intelligence or/and having any input about such mis-declaration. It is

also fact that none of these noticees were aware about mis-declaration of goods. As per the

intemational trade practice, Exim Trade is conducted on the basis of declarations made in the

relevant documents. It is observed that there was no attempt to clear/remove the goods from Mundra

Port to domestic area orland in other place than der;tined place of transshipment as no Bill of Entry

was filed at the port. The empty containers which are found to be misdeclared cannot be treated as

goods.
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5.6 I find that the investigations have not

invoking penal action against them. From th

had no knowledge/information regarding the

check each and every cargo as the same are s

port of discharge. In view of the same . I a

lt is a case of mis-declared cargo, which c

undisputed fact that there was no attempt to c
area orland in other place than destined place

of Arebee Star Maritime Agencies Versus Co

ELT 185 and cited by the Respondent No. 1

Tribunal held as under :-

" 4 (e) ----penalty under Section 112 a

and its Director and the Manager are not

liable to confiscation there is no materi,

to have been knowingly imported by th

appellants cannot be upheld. The same i

Further, I also place reliance on the case law

SHILLONG Versus PIR KHONGSDIR as

the Hon'ble Tribunal held as under :-

"7. ---------Penolty under Section 1
circumstonces, con be imposed only on o

that the gold was lioble to cont'iscotion.

in this case including the statement of th

to believe thot the content of the packe

a trl under the Customs Act. While I do n

hority that penalty under Section 1

pondent wos only o corrier but I find
re was no worrant for imposing ony

any substance in the Revenue's opp

wdy of imposition of penalty on the r'

Accordingly, I uphold the impugned order w

and Respondent No. 2 have been set aside.

3IF
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proved the involvement ofRespondent No. I & 2 for
records it is observed that the Respondent N o. I & 2
ture ofcargo. Further, the carrieris not required to

bjected to verification at the port of lading as well as

e with the findings of the adjudicating authority that

to Mundra Port for transhipment to China and it is
/remove the goods from Mundra port to domestic

of transhipment. In this regard, I find the case law

issioner ofC. Ex., Rajkot reported at e004) 173

be relevant in the present case wherein the Hon,ble

also not called for because the assessee company

ved to have knowingly deatt with the goods found
as regard confiscation of i.e, Ammonium Sulphate

Liner Agent, The penalty under Section 112 on the

required to be set aside,,,

f COMMISSIONER OF CUSTOMS (PREV.),

at 1998 (91) E.L.T . 332 (Tribunal) wherein

2(b) which hos been invoked in the present

erson concerned provided he has reoson to believe
t cannot be soid on the bosis of evidence on record

respondent thot the respondent could have reoson

which wos given to him were liable to confiscotion

ogree with the observotions of the odjudicoting

2 (b) is not required to be imposed because the

n the basis of the over-oll evidence on record that

enalty on the respondent. Consequently, I do not

ol for modifying the adjudicoting outhority's order

pondent. Appeal is, therefore, dismissed."

rein penalties proposed against Respondent No. 1



6. In view of the discussion and findings as above, the appeals frled by the Appellant

Department against Respondent No' 1 and Respondelrt No' 2 are rejected '

(AMITG
Commissioner (APPeals),

Customs, Ahmedabad

Date: 07 .11.2025
F.No. Si49-02lCA-2lCUS/MLIN 12024-25

F.No. S/49-0 1/CA-2/CUS/MLrN/2025 -26

By Speed Post/E-Mail

To,

Copy to:

i . The Assistant Commissioner of Customs,

Import Assessment Group-V, Custom Hous':, Mundra'

2. M/s. OOCL India Pvt. Ltd.,

ICC Chambers, 5s floor, Saki vihar Road,

Opp Santogen Silk Mills, Powai,

Mumbai-400072.

3. Shri Koralagamage Anira Nishantha Jayawardhana,

person-in charge / Master of vessel MV Shilling/005E at Mundra Pot

( Email:-anirajaya@gmail.com)

The Chief Commissioner of Customs, Ahm edabad zone, Custom House' Ahmedabad'

The Pr. Commissioner of Customs, Custorrt House, Mundra.

The Additional Commissioner of Customs , Custom House, Mundra

Guard File.
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