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C Passed by Arun Kumar, Additional Commissioner,
Custom House, Mundra

D "otireee  I PiAIty  I M/s. Kanish Overseas (IEC: 0511024983),
Importer Delhon Road, Ludhiana - 141009

E DIN 20240771 MO000000EFFE

1.        The order -in -Original is granted to concern free of charge.

2.        Any person aggrieved by this Order -in -Original may file an appeal
under Sectio`n  128 A of Customs Act,  1962 read with Rule 3 of the Customs
(Appeals) Rules,  1982 in quadruplicate in Form C. A.  1  to

The Commissioner of Customs (Appeal), MUNDRA,`Office at 7th floor, Mridul Tower, Behind Times of India,

Ashram Road Ahmedabad-380009

3.        Appeal    shall    be    filed    within    Sixty    days    from    the    date    of
Communication of this Order.

4.        Appeal should be accompanied by a Fee of Rs.  5/-(Rupees F`ive only)
under Court Fees Act it must accompanied by (i)  copy of the Appeal,  (ii)  this
copy of the order or any other copy of this order, which must bear a Court
Fee Stamp  of Rs.  5/-  (Rupees  Five  Only)  as prescribed under Schedule - I,
Item 6 of the Court Fees Act,1870.

5.        Proof of pa.yment of duty /  interest /  fine  /  penalty /  deposit should
be attached with the appeal memo.

6.        While  submitting the appeal,  the  Customs  (Appeals)  Rules,1982  and
other  provisions  of  the  Customs  Act,   1962  should  be  adhered  to  in  all
respect.

7.        An appeal against this order shall lie before the  commissioner (A)  on
payment of 7.50/o of the duty demanded where duty or duty and penalty or
Penalty are in dispute, where penalty alone is in dispute.
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\
Brief fact

M/s. Kanish Overseas (IEC: 051102498

of the Case

I; (hereinafter referred to as " /fee I.mporJer" for
the  sake  of brevity)  having  its  registered  office  at  Delhon  Road,  Ludhiana-141009,  filed
Bill of Entry No. 3788014 dated 02-06-2024 'for the iinport and clearance of 21790 KGS of
"Stainless  Steel  Scrap  304"  under  CTH  72t042190  having  total  assessable  value  of  Rs.

28,80,929/-.  The  importer has  availed the befiefit of Notn.  No.  50/2017  (S.  No.  368).  The
details of the said Bill of Entry have been mentioned as under:

TABLE, - A
Amount in R

Bill of entry No. Description of Value of goods in BCD SWS in Rs. IGST Total duty
and Date goods Rs. in  Rs. in  Rs.

3788014 dated02-06-2024 Stainless SteelScrap304
28,80,929/- NIL

NIL 5'18'56.7/-
5,18,567/-

2.       During physical  examination of the  imported goods,  it was  observed that the  goods
contain circular and rectangular pipes of different dimensions,  which did not appear to be
scrap.  The  Chartered  Engineer  M/s.   Suvikaa  Associates  in  their  report  CUS/369/24-25
dated 20.06.2024  concluded that the pipes  are` used and old;  the pipes  were  installed  for a

project and were  later removed,  cut and  shipped;  these pipes  can  be  re-used  in  its  current
forms; these pipes need to be cut into smaller sections or crushed/flattened under a roller to
be identified as scrap. The CE estimated the value of the cargo to be Rs. 43,58,000/-.

3.      At the time of filing of the subject BE,  the  importer declared the impugned goods  as
Stainless  Steel Scrap 304 and classified the same under CTH 72042190 and paid 0% BCD
by  way  of taking  the  benefit  of exemption  df Notificatj'on  No.  50/2017  (Sr.  No.  368).
However, during the course of examination, the impugned goods were found to be old and
second hand serviceable pipes of grade 304 which are appropriately classifiable under CTH
73064000 and applicable rate'of BCD is  10%.  Hence,  it appears that the importer has mis-
.classified  the  goods  under  CTH  72042190.  Further,   being     old  and  used/second-hand
stainless  steel  pipe,  import  of 'the  impugned  goods  are  restricted  as  per  the  Para  2.31  of
Foreign Trade Policy. The relevant portion of the FTP 2023 reads as under:

S'.IVo. Categories Of Second-Hand Goods Import Polity Conditions, i.i any

I.           Second-Hand capital Got)ds
/crJ i.      Desktop computers;il.Refurbished/re-coirdilioned sparesOfre-.furbishedpart.sOfPei..sonalComputers/Lc[ptops;iii.Airconditioners;iv.Dieselgeneratii.Esets Restricted    ' Importable against Aulhorisation

All  electronics  and IT  Goods  notifiled Restricted     I (i)  Importable  again.st  ai.  authorization  .subject  to
under  the  Electronics  and  IT  Goods coirditions   laid   down   undel~   Electronics   and   lT
(Requirements          Of         Co mpul s o ly Goods  (Requll.emenls  o./. Compulsory  Regislralion)
Registration)  Order. 2012 as amended Ordel., 2012 as ainelrded .|`rom time lo tine.
firom time to time (ii)  lmporl  o.i unregisterecl/non~compllanl  notifiled

pl'odLicts as  in CRO. 20J 2  as alnendedfrom lime lo
time is  "Prohibited"

/c' Refurbished / re-coirditioned spares Of Free                #. Subject   to   production   Of   Chartered   EI.gineer
Capital Goods certificate  to  the  e.ff;ect  that  such  spares  have  at

least '80% residual life of origil.al spare
/Z'' All  other  second-hand  capital  goods Free
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{other than (a)  (b)  & (c) above}
J7 Second    Hand    Goods    other    thancol)italgoods Restricted Im|)ortable against Authorisation

„/ Second Hand Goods  impol.ted .for  the F'.ee Subject  lo  col.dilion  that  waste  generated  during
urpose     Of     repair/re.furbi.shing the   repail.   /   I.e.ful.bishing   o.i   in.ported   item.s   is

reconditioning or re-el.gineeril.g treated   as    pel.   dome.s[ic    Laws/    Rule`s/    OI.del.s
Regulations/               tech n ic a I               sp ecif ica tio I.s
Enviroiunental  /  sa.fiety  and  health  norms  and  the
imported   item   is   re-exported   back   as   per   the
Customs Notif iicatiolc.

4.    From the forgoing facts, it appeared that the importer has imported old and used/second
hand pipes made of stainless steel of grade 304. As per para 2.31  of Foreign Trade Poli`cy
2023, import of second hand goods other than capital goods is restricted and require import
authorization  from Directorate  General of Foreign Trade. Accordingly,  it appears  that the
importer  has  inis-declared  the  description  of the  goods.  For  the  foregoing  reasons,  the

goods  imported  vide  the  said  BE  appear  liable  for  confiscation  Section   Ill(d)  of  the
Customs Act,1962.

5.    It appeared that the impugned goods are not covered under Stainless  Steel Scrap as the
same are old second hand pipes made of stainless steel grade 304 and the same are required
to  be  classified  under  CTH  73064000.  Accordingly,  the  importer  has  mis-declared  the
description  of  the  .impugned  goods  and  misclassified  the  goods  under  CTH   72042190
instead  of correct  and proper CTH 73064000,  therefore,  the goods  imported  vide  the  said
B/E appear liable for. confiscation Section 111 (in) of the Customs Act,1962.

6.      Further,  as the goods appeared liable for confiscation under Section  lll(d) &  111(in)
of the Customs Act,  1962  for non-production  of DGFT Authorization,  mis-declaration  of
the  description  of the  impugned  goods  and  misclassification  of the  goods,  the  importer
appears  to  be  liable  for penal  action  under  Section  112(a)(i)  &  112(a)(ii)  of the  Customs
Act,1962.

7.      The  rule-3  of the  Customs  Valuation  (Determination  of Price  of Imported  Goods)
Rules,2007(hereinafter referred  to  as  "CAc  C7+R,2007")  provides  the  method  of valuation.
Rule 3(1) of the CVRs,2007 provides that "Subject to Rule  12, the value of imported goods
shall be the transaction value adjusted in accordance with provisions of Rule  10". Rule 3(4)
ibid states that "if the value cannot be determined under the provisions of sub-rule (I ),  the
value  shall be  determined by  proceeding  sequentially  through  Rule 4  to  9  of CVR,2007".
Whereas,  it appeared that transaction value in terms  of Rule  3  of the  CVR,  2007,  is  to  be
accepted  only  where  there  are  direct  evidences  with  regard  to  the price  actually  paid  or
payable in respect of the imported goods by the importer.  Whereas,  in  the present case,  it
appeared that,  there  is  reasonable doubt regarding the truth  and  accuracy  of the  declared
value, and hence is liable to be rejected in terms of Rule 12 of the CVR, 2007.

8.        Whereas,  it appeared that the value of the  impugned  goods  could  not be  determined
under  Rule  4  and  5  ibid,  .since  the  value  of  contemporaneous  imports  of  identical  and
similar goods of same quality and composition was not found. Proceeding sequentially, it is
stipulated under Rule 6 ibid ,that where the value is not determinable under Rule 3, 4 and 5,
the value is to be determined under Rule 7 or when the value ,cannot be determined under
that Rule, under Rule 8. Whereas, Rule 7 provides for `Deductive Value' i.e. the value is to
be determined on the basis of valuation of identical goo,ds or similar imported goods sold in
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India,  in  the  condition
determination  of  value

imported  at  or
presented,   su

Whereas,  for the reasons  detailed above,

bout  the  time  at  which   the  declaration   for
Ct   to   deductions   stipulated   under   the   rule.

i values  also  cannot be  determined  as per the
said  Rule  7  ibid.  Likewise,  for  applicatiorf  of  Rule  8  of  the  CVR,  2007,  the  cost  of

production or processing.involved in the imported goods are not available. In the absence of
requisite data, the value cannot be determined by taking recourse to these rules either.

9.            Whereas, it appears that, the provisiohs of Rule 4 to 8 ibid, are not applicable in the

imported goods  cannot be determined under the provisions  Of any Of the preceding rules,
the value  shall  be  determined using reasc;nable  means  consistent with  the  principles  and

general provisions of these rules and oi} the basis o.f data available in India: "

10.                 Whereas,  the  assessable  value  of  the  impugned  goods  is  required  to  be  re-
determined  under  Rule  9  ibid,  i.e.  as  per  the  residual  method.  Hence,  accordingly  the
assessable  CIF  value  of the  consignment  value  has  been  taken  on  the  basis  of report
submitted by the Chartered Engineer for the pinxpose of valuation under provisions of Rule
9  of the  CVR,  2007  read  with  note  2  of the  interpretative  notes  for  Rule  9  of the  CVR,
2007.  Accordingly,   it  appears   that,   the   assessable   value   of  the   impugned  goods   Rs.
28,80,929/-  declared  in  the  said  BE  is  liable,  to  be  rejected  and  assessable  value  of the
impugned goods is liable to be re-determined as per valuation report submitted by the CE.

11.                  The  empanelled  chartered  Engin!Ser  M/s  Suvikaa  Associates  in  their  report
CUS/369/24-25 dated 20.06.2024 has estimatea the value of the cargo to be Rs. 43,58,000/-
. Accordingly, total customs duty of the impugned goods under the CTH  73064000  comes
to Rs.13,50,108/-instead of self-assessed duty';(of Rs.  5,18,567/-declared by the importer in
the BE and the differential duty comes to Rs.  83-31,541/-as calculated hereLinder:

(Amount in Rs.)
•Sr. Estimated value as Basic Customs SWS @10% o IGst@,8% Total  duty  liability

Tota dn y declared Di l`t.erence of
No. per cE Duty @ 10% BCD 1eBE Duty

I 43,58,000/- 4,35.800/- 43,580/- 8,JO.J2;8l- 13,50,108/- 5.18,567/- 8,31,541 /-,

1

`

12.           Thus, by the  act of omission and corimission  at the  level  of importer,  it appears
that,  the  importer  has  contravened  the  provisions  of  Section  46  and  Section  17  of  the
Customs Act,  1962,  in  as  much  as,  they  faile`d  to  make  correct  and  true  declaration  and
information to  the  Customs  Officer in the  form  of Bill  of Entry  and  also  failed  to  assess
their duty liability correctly. The relevant portion of said provisions is as under:

Section 17. Assessment Of duty. -

(1) An importer entering any imported goods under section 46. or an exporter entering any
export goods under section 50, shall,  save as otherwise provided in sect.ion 85, sdlfassess
the drty, if any, leviable on such goods.

(4) Where it is i;ound on verification,  examingtion or testing 'o.i the goods or otheiwise that
tie self assess;ment is not d;one correctly,  thig` proper of f ice-r ;ay,. ;ilhoul prejudice lo any
other action which may be taken under this A`cl, re-assess the duty leviable on such goods.

I/2148065/2024t
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13.          In the instant case,  it appears that the importer had filed the said BE with 'incorrect

particulars  as  discussed  hereinabove  and  mi's-declared  the  impugned  goods  in  respect  of
description  as  well  as  value.  The  importer  while  filing  the  said  BE  has  subscribed  to  a
declaration regarding correctness of the contents of the said BE under Section 46(4) .of the
Customs Act,  1962  ibid.  Further,  Section  46(4A)  of the  Customs Act,  1962  ibid  casts  an
obligation  on  the  importer  to  ensure  accuracy  of the  declaration  and  authenticity  of the
documents supporting such declai-ation. However, in ,the instant case, the impoiler failed to
discharge  the  statutory  obligation  cast  upon  them  and  made  wroiig  declaration  about  the
description of the impugned goods.

14.              Further,  it  also  appears  that  the  assessable  value  of the  impugned  goods  Rs.
28,80,929/-declared in the said BE is also liable to be rejected under the provisions of Rule
12 of the 'CVR, 2007. Further, it appears that the assessable value of the impugned goods is
required to  be re-determined  as  Rs.  43,58,000/-  under Rule  9  ibid,  i.e.  as  per  the  residual
method on the basis of report submitted by the empanelled CE.

15.        Thus,  it appears that the importer has  mis-declared the  impugned goods  in terms  of
description,  classification  &  valuation and has  not produced DGFT Authorizat'ion,  hence,
the impugned goods appear liable for confiscation under Section  111(d)  and  111(in) of the
Customs Act,  1962.  Further,  by  doing  so,  the  importer  appears  to have  made  themselves
liable for penalty under Section .I,12(a)(i) ,&  112(a)(ii) of the Customs Act,1962.

16.      LEGAL PROVISIONS APPLICABLE IN THE CASE:

16.1    Relevant provisions of customs Act,1962:

SECTION 46.     Entry of goods on importation.  -(1)    'The importer Of any goods. othei-
th.an goods _i_ntendep for transit or trans-shipment,  shall make entry  thereof by presenting
e.Iectronically  on  the  customs  automated  systen  to  the  proper  officer  a  bill  oJ ently f;r
home consumption or warehousing in such form and malunel. as may be prescribecl..

(4)           The  importer  while  presenting  a  bill  o.f  entry  shall   make  and  subscribe  lo   a
d3cl?.ation as to the truth Of the contents Of such bill Of eluly and shall, in support Of such
declaration, produce to  the proper officer the ilevoice,  if. any,  [and si,ich other documents
relating to the inxported goods as may be prescribed.

(4A)   The inaporter who presents a bill Of eitry shall ensi,Ire the following. namel)I: -
(a) The accuracy and completeness Of the inf;ormation given therein;
a)) the authenticity and validity Of any document supporting il;  and
I      compliance 'v\Jith the restriction or prohibition. if any, relaliiig to the goods I,inder
this Act or under any other law fior the time being in force.]

+ECTIPN_ Ill.     Corftscation Of improperly inported goods,  etc. ~ The f;ollowing goods
brought from a place outside India shall be liable to confiscation: -

(d) any goods which are impor,ted or attempted to be imported or are brought v`iithin
the  _In_dian  customs  watei.s  i;or  the  purpose  Of  being  imported,   contl.any  to   any

prohibition imposed by or under this Act or any other law for the time being in force,
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particular]  with  the  entJy  made ;,:,;,(',i,:
(  in ).     .any  go?ds_ which  do  not  derrespond  in  respect  Of  vahae  or  iii  any  other

er  this  Act  or  in  the  case  Of baggage with  the

section (1) Of section 54;

Any person, -
\

a..  who, in relation to any goods, does or om{i,s to do any act v\Ihich act or omission would
repder.such goods liable lo confiscation under section 11 1. or abets the doing oi. omission

Of such an act, or
•i.  in !he ease ^Of g.oods in respect of which any prohibition is in for,ce under this Act or any

o!her.Iaw for.thetimebe_inginf;orce,toapenaltynotexceedingthevalueOf.thegood;or
five thousand rupees, whichever is the greater;

i:i.  in thF ca:E Of dutiable goods, other than prohibited goods, subject lo the provisioi.s Of
s?ctio_n 114A. to a penalty not exceeding I.en per cent. Of the duty sought to be evaded or

five thousand rupees, whichever is higher:

Section 117. Penalties for contravention, etc., not expressly mentioned. -4#jJperso„ w¢o
contra.venes_ any  provision  Of this  Act  or  abets  alry  such  colitravention  or  who fails  to
comply wi,th ap provision Of this  .Act with which it was  his  drty  to  comply,  w;here no
express penalty is elsewhere pi'ovided for such contravention or failure, shall be liable to
a penalty not exceeding four lalch rupees.

16.2         Relevant provisions  of customs  valuation  (Determination  of value  of Imported
Goods) Rules, 2007:

•.`.`.RIAle9:.Resid.ualmetho_d-(1)SubjecttolfeeprovisionsOfRIAle3,wherelhevalueOfthe

ipport?d go.od_s_  fanpot be determined undei: the provisions  Of any Of the preceding ;ules,
the vah!e shall be  de!ermined using reasoviable means  consistent with  tie princiiles  and
general provisions Of these rules and on the basis Of. data availal)le in India:
•iule12.RejectionOfdeclaredvalue.-(I)WhentheproperOfficerhasreasontodoublthe

truth or accpe`acy_ Of the value declared in relation lo  a]2y  imported goods,  he may aslc the
importer  Of  such  goods  to  fiurnish  further  inforlnation  including  documents   or  other
evid.en.ce and if, yter receiving such further information, or in the absence Of a response Of
s¥ch in.1porter,. th.e pr?per pf f}if er still has reasonable doubt about the truth ol-ac;ul.acy ;i.
the valu: so. declared,_ it shall be deemed that\ the transactiol. value Of such irxported ioois
cannot be determined under the provisions Of;sub-rule (1 ) Of rule 3 . "

RECORD 0F WRITTEN SUBMISSI0NS & PERSONAL HEARING
17.         The  Importer  vide  letter  dated  03.07.2024  has  submitted  that  they  do  not  wish  to
undergo  any notice  or personal  hearing  in  relation  to  the  ship.ment and  that  they  are  fully

prepared to proceed with the clearance of the cargo based on the value declared in the CE
Report and further requested to cut these rods into multiple pieces to ensure that these items
can be considered as scrap material, thereby rescjlving any discrepancies.

`..\

DISCUSSION & FINDINGS
18.         I  have  carefully  gone  through  the  case  records  and  applicable provisions  of Law.  I
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find that the Importer videi their letter dated 03.07.2024 has requested waiver in issuance of
Show  Cause  Notice  and  Personal  Hearing,  thus,  the  condition  of Principles  of Natural
Justice  under  Section  122A of the  Customs Act,  1962  has  been  complied  with.  Hence,  I

proceed  to  decide  the  case  on  the  basis  of facts  and  documentary  evidences  available  on
records.

19.      The main issues before me are to decide whether-

(i)       the value of the imported goods is liable to be rejected and re-determined on the basis
of CE report or otherwise.
(ii)       the imported goods are liable forconfiscation under section  Ill(d) &  Ill(in) of the
Customs Act,1962 or otherwise.

(iii)        the  Importer  is  liable  for  penal  action  under  Section   112(a)(i)  &   112(a)(ii)  of the
Customs Act,1962 or otherwise.

20.       I find that the Importer filed Bill of Entry No. 3788014 dated 02-06-2024 for import
and clearance of 21790 KGS  of "Stainless  Steel  Scrap  304" under CTH 72042190 having
total assessable value  of Rs.  28,80,929/-and  availed  the benefit  of Notn.  No.  50/2017  (S.
NO.  368).

21.       I find that during physical examination of the imported goods,  it was found that the

goods contain circular and rectangular pipes of different dimensions, which  did not appear
as  scrap.  I  further find that the Chartered  Engineer M/s  Suvikaa Associates  in  their report
CUS/369/24-25 dated 20.06.2024 concluded that the pipes are used and old; the pipes were
installed for a projected and were later removed, cut and shipped; these pipes can be re-used
in  its  current  form;  these  pipes  need  to  be  cut  into  smaller  sections  or  crushed/flattened
under a roller to be identified as  scrap.  The  CE  estimated the  value of the  cargo  to  be  Rs.
43,58,000/-as per current condition of the cargo. I further find that the grade of the old and
used/second-hand stainless steel serviceable pipe was 304.

22.          I  find  that  in  the  impugned  imports,  the  description  of the  goods  has  been  mis-
declared inasmuch as that the "old and used/Second-hand stainless steel serviceable pipe of

grade  304"  has  been mis-declared  as  "Stainless  Steel  Scrap  304",  therefore,  the  declared
value of the said goods is liable to be rejected under the provisions of Rule  12 of the CVR,
2007  and  liable  to  be  re-determined  by  proceeding  sequentially  through   Rules  4  to  9.
Further,  I  find  that  there  are  no  conteinporaneous  imports  of consignments  of `told  and
used/second-hand  stainless  steel  pipe  grade  304",  accordingly,  value  of the  subject  goods
camot be determined under Rule 4 or 5 of the CVR, 2007.

23.          Further, I find that Rule-6 of the CVR, 2007 stipulates that where value cannot be
determined under Rules 3, 4  and 5,  the value shall be determined under the provisions  of
Rule 7  or, when the value  carmot be determined under that Rule, under Rule  8,  provided
that at the request of the importer, and with the -approval of the proper officer, the order of
application of Rules 7 and 8 shall be reversed.

24.                 I  find  that  in  absence  of  reliable  data  of  sale  of  imported  goods/identical

goods/similar goods to persons who are not related to the sellers in India, the value of the
subject goods  camot be  determined under Rule  7.  Further,  I  find  that  for  application  of
Rule 8, the parameters of value of materials and fabrication or other processing employed in

producing the  imported  goods  are not available.  Therefore,  recourse  of Rule  9  has  to  be
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taken  to  arrive  at  the  transaction  value  in he  instant  case  which  provides  the  residual
method  for  arriving  at  the  transaction  valu8  using  reasonable  means  consistent  with  the

principles  and  general  provisions  of the  Customs  Valuation  Rules,  2007  and  as  per  the
conditions set out therein.

25.          In view of the foregoing facts, I holdithat the declared value is liable to be rejected
under  Rule  12  of the  Customs  Valuation  (Determination  of Value  of Imported  Goods)
Rules,  2007  read  with  Section   14  of  the  Customs  Act,   1962.   Further,  I  find  that  the
Chartered Engineer vide Report CUS/369/24-25  dated 20.06.2024  lias  estimated the value
of the cargo to be Rs. 43,58,000/-.  I find that these prices  can be considered to be the  fair
value which is  consistent with the provisions  of Rule  9  of the CVR,  2007. Accordingly,  I
hold that the said Bill of Entry is to be re-assessed as per these re-detemined values for the

puxpose of aLssessment to dirty under Section  17(4) o.i the Customs Act,  1962.

26.        I find that the importer has actually  imported old and used/second hand serviceable

pipes made of stainless steel and as per para 2.31  of Foreign Trade Policy 2023,  import of
second hand goods  other than  capital  goods ;'is  restricted  and  require  import  authorization
from  Directorate  General  of Foreign  Trade,  therefore,  I  hold  tlie  goods  imported  vide  the
said BE liable for confiscation under Section  111 (d) of the Customs Act,1962.

27.         I  find  that  the  impugned  goods  are  not  covered under  Stainless  Steel  Scrap  as, the
same are old and second hand serviceable pipes made  of stainless  steel  grade 304  and the
same are required to be classified under CTH 73064000 instead of declared CTH 72042190,
therefore,  I  hold  the  goods  imported  vide  the  said  B/E  liable  for  confiscation  Section
111 (in) of the Customs Act,  1962.

1[
',

28.        I  find that the Importer vide  letter dat6;a  03.07.2024  has  requested  to  cut  these  rods
into multiple pieces to ensure that these items;lean be considered as scrap material, thereby
resolving  any  discrepancies.  In  this  connection,  Section  24  of the  Customs  Act,1962  is
reproduced below for ease of reference:

Section  24.  Power  to  make  rules  .i;or  denaturing  or  mutilation  Of  goods.-The  Central
Gov?.rnpeent ?c[y mak? rules for permitting at  the request Of the owner the denatiring or
rmti!atio_n Of inaported goods which are ordinarily used for more than one purpose so is to
render them unfilt for one or more of such purposes; and where any goods are so del.atured
or  myti.Iat?9  they  shall  be  chalgeable  to  deity  at  such  rate  as  would  be  applicable  if. the

goods had been imported in the deJratured or mutilated form.

I  find  that  the  Chartered  Engineer  M/s  Suvikaa  Associates  in  their  report
CUS/369/24-25  dated 20.06.2024 concluded that the pipes were installed for a project and
were later removed,  cut and  shipped;  these pif)es  can be re-used  in  its  current form:  these

pipes need to be cut into smaller sections or cr#shed/flattened. under a roller to be identified
as scrap.  I find that if any goods are mutilated,I they shall be chargeable to duty only at the
rate applicable to goods in mutilated form. The petitioner in this case has itself requested for
inutilation  of the  goods  so  that the  goods  may  only  be  used  for  scrap  after  the  mutilation.
What would be released to the petitioner woul¢ therefore be only scrap.  Further, I find that
the declared goods  were  Stainless  Steel  Scrap  304  and grade  of the  old  and used/second-
hand stainless steel serviceable pipe was also 304. Accordingly, in view of the examination
report,  CE  report  and  the  submjssi.ons  of  th9  Importer,   I  hold  that  the  request  of  the
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Importer may  be  considered  for mutilation  of imported  old  and  second  hand  serviceable
pipes. Further, as per Section 24 of the Customs Act,1962, where any goods are denatured
or mutilated,  they  shall  be  chargeable  to  duty  at  such rate  as  would  be  applicable  if the
goods  had been imported  in the  denatured  or mutilated form. Accordingly,  details  of the
applicable duty are as mentioned below:

Amount in Rs

Sr. Estimated
Effective  Basic CustomsDuty@0%withNotn.

SWS     @10%     of
IGST@18% Total          duty Total  duty  declared Difference    ot

No. value as per CE No.     50/2017     (S.     No.368) BCD liability in the BE Duty

I 43,58,000/- NIL NIL 7.84,440/- 7,84,440/- 5,18,567/- 2,6S,873l-

29.         I  find  that though  the  goods  have  been  held  liable  for  confiscation  under  Section
111(d) &  111(in) of Customs Act,1962, when the request of the Importer is considered for
mutilation  of imported  old  and  second hand  serviceable  pipes,  what  would  be  released  to
the petitioner would be only  Stainless  Steel  Scrap  Grade 304 and  clearance  of the same  is
not  subject  to  DGFT  Authorization.  Accordingly,  I   deem   it  fit  to   allow  clearance  oif
impugned goods on payment of Redemption Fine in terms  of Section  125  of the Customs
Act,1962 which is reproduced below for ease of reference:

Section 125 . Option to pay fiune in lieu Of confiscation. -

(1),. Vh:never   confiscation   of _any   goods   is   authorised   by   this   Act,   the   officer
adju.d.gi.ng.it in?y, ii: the case Of any goods, the importatioii or exportation whe;;o.i. is
pr`ohi:i.bited_under  thi_s  Act  or  under  any  other  law for  the  lime  being  in i;orce, ..and
shall, i,n the case Of any other goods,  give to the owner Of the good; oi', inhere such
o.wner is  net known,  the person from whose possession or custody  such  goods  have
b^een seized, an option to pay in lieu Of coiif iiscation such f ine as the said Jf f lcer thinks

..

Prov.ided. :Pat, w:th~out p_rej_ydice to the provisions Of the proviso to sub-section (2)  Of
section  115, sfch fine shall not exceed the market price Of the goods confiscated. I;ss
in the case Of imported goods the drty chargeable thereon.

(Z)  Where any~fine_in li,eu Of confiscation Of goods is imposed under sub-section  (1),
the_ _owner_  Of  such  goods   or  the  person  referred  to  in  sub-section,  (I),  shall:  in
addition, be liable to c[ny drty and charges payable in respect Of such goods.

(.3)  Vhe:e  th_e fine imposed under sub-section  (I)  is  not paid within  a period Of one

Pundred and_twenty days from the date Of option given thereunder, such option shall
become void, uiuless an appeal against such order is pending.

30.       However, it is undisputed fact that the Importer has filed Bill  of Entry for clearance
of Stainless  Steel  Scrap, 304,  however,  on physical  examination,  the  goods  were  actually
found  to  be  old  and  second  hand  serviceable  pipes  and  that  the  CE  in  its  report  has
categorically stated that these old and second hand pipes can  be re-used in  its curreiit form
an.d estimated value  of the pipes  to  be  Rs.  43,58,000/-.  The  importer while  filing  the  said
B/E  has  subscribed  to  a  declaration  regarding  correctness  of the  contents  of the  said  BE
under Section 46(4) of the Customs Act,1962. Further, Section 46(4A) of the Customs Act,
1962   casts   an   obligation   on   the   importer  to   ensure   accuracy   of  the   declaration   and
authenticity of the documents supporting such declaration. However, in the instant case, the
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importer  failed  to  discharge  the  statutory
declaration about the description of the imp
the  impugned   goods   in  terms   of  descrip !]°%b:;8:i:°so::::;¥:o¥e°£mt#]¥eart:#S¥n::d-:hea¥ra:n:ogt
produced DGFT Authorization, I hold the ilriporter liable for penalty under Section  112(a)
(i) &  112(a)(ii) of the Customs Act,1962.

31.         In view of the foregoing discussion and findings, I pass the following order:

ORDER

i.   I reject the declared transaction value of Rs. 28,80,929/- of the goods  imported vide
Bill of Entry No. 3788014 dated 02-06-2024 under Rule  12 of the Customs Valuation

(Determination of value of Imported Goods), Rule, 2007 read with Section  14 of the
Customs Act,1962. I order to re-determine the, same as Rs. 43,58,000/-under Rule 9
of  the  CVR,  2007  read  with  Section   14  of  the  Customs  Act,   1962.   I  order  re-
assessment of the  goods  imported vide Bill  of Entry No.  3788014  dated  02-06-2024
accordingly under Section  17(4) of the Customs Act,1962.

ii.   I  order complete mutilation of the  imported goods  to  obtain  scrap  at the  cost of the
Importer M/s. Kanish Overseas before clearance.

iii.   I order confiscation  of the goods  imported vide Bill  of Entry No.  3788014 dated  02-
06-2024  having  re-determined  assessable  value  of  Rs.  43,58,.000/-  under  Section
111(d)  &  lil(in)  of Customs Act,1962.  However,  I  give  an  option  to  the  Importer
M/s.  Kanish  Overseas  to  re-deem  the  goods  under  provisions  of  Section   125   of
Customs Act,1962  on payment of Redemption  Fiiie  of Rs.4,30,000/-(Rs.  Four lakh
thirty thousand Only).

iv.   I order to impose a penalty of Rs.  50,000/-(Rs. Fifty Thousand Only)  under Section
112(a)(i) of Customs Act,1962 and a Penalty of Rs. 20,000/-(Rs.  Twenty Thousand
Only)  under  Section  112(a)(ii)  of Customs  Act,1962  on  the  Importer  M/s.  Kanish
Overseas.

v.   The  goods  imported  vide  Bill  of Entry  No.  3788014  dated  02-06-2024  are  to  be
released only after payment ,of applicable duties, fine and Penalties as above.

32.                  This   order  is   issued   without  prejudice   to   any   other  action   which   may   be
contemplated against the importer or any other person under provisions of the Customs Act,
1962 and rules/regulations framed thereunder or any other law for the time being in force in
the Republic of India.

Signed  by
(Arun Kumar)

3raut:;`:K2Toa7r.2o24i5ng#i::[HCo°u¥`#nnd:;'

To,
M/s. Kanish Overseas (IEC: 0511024983)
Delhon Road, Ludhiana -141009.

Date: 23-07-2024

Copy to:
`

`11

t/    I.  The Dy. Commissioner ofcusto.ms, Review Section, CH, Mundra

L,.   The Dy. Commissioner of customs, TRC Section, CH, Mundra
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