
s / 49-337 / CUS / AHD / 2023-24

ffi
m'qr {qtBTfrO qrsn +r +rqfqq, o€r<r+r<

OFFICE OF THE COMMISSIONER OF CUSTOMS (APPEALS), AHMEDABAD,

dfr dMo +t, Floor, 6$fr1 qE;I HUDco Bhawan, {t-t Uq-{ i-s lshwar Bhuvan Road

fqtrfsl Navrangpura, ofdEKlcll-E Ahmedabad - 380 009

g{lns ffi-qi6. Tel. No. 079-26589281

DtN - 20250571 MN00005075D4

30.05.2025

Order - ln - Original No.

29/ABiADC/IC D-SAC H I N/SRT 12023-24,

dated 29.09.2023

(3i

\ir

tt
3/

**

6' pr{o{srF|LE No s/49-337/C US/AHD t 23-24

g €qIORDER-IN-

APPEAL No. (Sqr{-o. stfuftqq,

1962 01 qRI t ZAO *'
eia.fo(uruoen sEcrloN 128A

OF THE CUSTOMS ACT, 1962) :

AHD-CUSTM-000-APP-062-25-26

TI ----ffi-pASSED By Shri Amit Gupta

Commissioner of Customs (Appeals),

Ahmedabad

s

g ww .ilerTel€. sfu{is'
ARISING OUT OF ORDER.IN-

ORIGINAL NO.

- ilgfl?rrqrto{Aatffdo
ORDER- IN.APPEAL ISSUED

ON:

6
srtMorqrqqqdT NAME AND

ADDRESS OF THE APPELLANT:

M/s. Shree Textiles,

H 165, Shree Ram lndust. Co. Op. Society Ltd.,

Udhna - Magdala Road,

Su rat,

Gujarat - 395 005

dd

PAEq 1 ol 12

30.05.2025

Rnio DArE



1 T€ nR s( qfr + ffii srfr{r + Rq tR + + qrff Q G6 oo q-t qrfr ftqr rqr t.

This copy is granted free of cost for the private use of the p,lrson to whom it is issued

ffqrq.s Brfun-{q 1e62 ff fi<r 12e * ff trl luvr drilB-al * q#{ ffifui'+ffit +
qrrfr t 6a;r fr ftft qft rs qecr + qqi +1 cr{t r{(s nrm fr fr qq qler + crfr ff
rrfte * s r-$'i h iiq( qr( (ft-{z{gs sftq 1qr+fi {rilrfl, F-f, {zrcq, t<rqs frqrql
dFE qri, i-t R-d + Satq"T qrt<< rqr m r+t Q.

Under Section 129 DD(1) of the Customs Act, 1962 (as am€nded), in respect of the
following categories of cases, any person aggrieved by this r:rder can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry
of Finance, (Department of Revenue) Parliament Street, Ne\v Delhi within 3 months
from the date of communtcation of the order.

ffikr rqfur fitcr/order relating to :

tt-e t sc i qrcrR-fr +,t{ qt,il

any goods imported on baggage

Trca fr qrcrd +d f,g ffffi'<r6a t qrET rrqr ifuq qrcc i g-l} rtrq rqrc r< silt r rrg

crq qr sq lErar sr+ q-r s-flt qri + Rq qtBr rrq ;rnt ( ilr+ T( qT sr rtErar srr q(
vflt qq qrq ff qrrr + qtB-fr rrd t lFff fr.

any goods loaded in a conveyance for importation into India, but which are not
unloaded at their place of destination in India or so much of the quantity of such goods
as has not been unloaded at any such destination if goods unloaded at such destination
are short of the quantity required to be unloaded at that des:ination.

ftqr{6
imrr{ft.

qftftqq, 1962 * BrETrc x ffir s{t q*{ c-flq rC ftifr t o-6r 15"{ Errfr ff

Payment of drawback as provided in Chapter X of Customs A:t, 1962 and the rules
made thereunder

SntqrT qrte{ qa616ffi+trhtrg rrsr t rqa fr({r if.rr Frg+ q-fr.it s{-& qiq
ff srgft dk sq * vrq ffifur rFrqm dqs Ai qrQs ,

The revisio n appl ication should be in such form and shall be Verified in such manner as
may be specified in the relevant rules and should be accomptrnied by:

frE ff g6,1s7s ?i q< {.G n{q* 1 + {dn ffid ft'q fi; q-d(r< qs arRrr ft a

trfr{i, M cfi rfr i q-+rs t+ ft qrqmq trtti Erz vrn frn <rftq.

4 copies of this order, bearing Court Fee Stamp of paise fift\/ only in one copy as
prescJ-ibed under Schedule 1 item 6 of the Court Fee Act, 1870.

rqa <m}fr * irqFfi srsr ac artvr ff a xft<t, <ft {

4 copies of the Order-in-Original, in addition to relevant docJments, if any

s.{frHur+frCqTi-fiffnyfrci

4 copies of the Application for Revision

Snflqqqr+fi <rc-< +ri h ftq ff{ru6 qBft{q, 1962 (cfi {{tft-O t ffir ff< fr qq <fi-<,
ffs,<qs,irffi *( GF, q-dt + {fts+ i{fi-{ qrfl t i r. 2667-6qg *t''rr{Tr€.ioo0/-(6wgfi trlrR
qr+ ), im fr rrrtn d, t rq fur frcm + TqrFrr Tmra A.qr<.e ff tt yfrqi. qR {ta, qirn rqr
qlnr/ nrqFrr rrqr qs # <rfft ait( FcC q-tr vre qr e-rt nr fr d t* ftr tr sc fr {.200/_ +r cR \16 fic
+ irfrfi Ad #s + rc t t.rooo/-

The duplicate copy of the T.R.6 challan evidencing payment rf Rs.200/- (Rupees two
the case may be, under
aneous Items being the
ing a Revision Application.

Hundred only) or Rs.1,000/- (Rupees one thousand only) as
the Head of other receipts, fees, fines, forfeitures and Miscel
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If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees

or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

cr{d {€qS nc*r fr fr + dTK-6, arBftqq rgoz #l sr<r rzg q (1) } q#{ sif ft.C.-
s t flqrqo, h'diq sHrq {Iffi dtt t{r 6( qffq qB6(or h rq$ ffifu( ct 'R 

qfi-q

+( q-+t t

r< {-. z + q*l qR-d rTrrd + qiIF{T arat ffq-d + vriq i TE +t qft ss qrtcr t

In respect of cases other than these mentioned under item 2 above, any person

aggrieved by this order can file an appeal under Section 129 A(1) of the Customs Act,

1962 in form C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at

the following address :

Customs, Excise & Service Tax Appellate
Tribunal, west zonal Bench

+qr{6, }f-q stcrc ry+ a t* +;r

erfffrq 3lfltrflrr, qfM ffiq ft-5

2nd Floor, Bahumali Bhavan,

N r. G ird har Naga r Bridge, Asarwa,

Ahmedabad-380 016

({er rifr-d, a-gqlff u.fi, fi-rc fi-itr.i-{R

w, 3r{rcr, q(qqr.rr(-3 B 0016

fiqrcq qeft{q, 1eG2 ff ?rra 12e q (6} t q$-{, trrrr1gc qBft{q, 1e62 ff Em 12e

s (1) h qd-{ q+{ h nq ffifue {w ricr At qGc-
5

(a) where the amount of duty and interest demanded and penalty levied by any officer of

<r) nq. I 6qfu-+ qrq'+ i s{t Fffi mqr{-6 qffi em qi'n rqr t6
.rqr <e ff (d.{ qlq vftr strg t qBfi d nfrI tqt q=IRr ifis t :rB-+ t il fr; ci={ Esrc

rcg

qt< qre drIT q{rilT

b( ) where the amount of duty and interest demanded and penalty levied by any officer o

customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees;

f

(q) r,A !?, q?i ta q-r ,l@ fri ?= E-{r< t ?, qr <e a,

* rosrfl 5G F{, s-{r +{q as G-{r< i t, arfte .,qr en"n t

<q oAqr + f+ca BIftifluI i ffiFi, q"it .rq T6 i '; ro ercr

d( )

q$"'q ffis-<-qr * rqr Err{ r+5 qrilfi va- (s)

t-fi qr*r h ftS Tr .rqffi ft1 WRt h ftq {r Rtfr rq rqts{ + frT ftC rr{ frffm : -
srrrET (q') cfi-d cr fi+fi T{ fi Il-sFrf,{ h ftq Er{{ qr+fi h mq {ct rt< et rr gw fr
Ilq-fr

qo qfrB{q ff qm rzs (g) + ffi,ffr

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal
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Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1)

of the Customs Act, 1952 shall be accompanied by a fee of -

qf-6 + Fqfu{ qrrn t sd Enft mqrg.6 qffi am ri'n rcr {6 sfr< aqrc dqr qrmT

rr.rr <e ff <+'q qt{ qrcr Fcg cr rr+ 6q d fr c{ Esr{ {cq I 31

affi( + (qfu'{ qrrt f r{i Rtfi *qt{6 irffi fm qirn rri+r {Ia df< *rw (qT Erqr{II

?rcr {E fil Tfi-q q=rRT qftr 6cg t qfr+' d fr; <q Errt tcg

where the amount of duty and interest demanded and penalty levied by any oFficer of

Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty

or duty and penalty are in dispute, or penaLty, where penalty alone is in dispute
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(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees



M/s. Shree Textiles, H 165, Shree Ram lndust. Co. Op. Society Ltd., Udhna

- Magdala Road, Surat, Gujarat - 395 005 (hereinafter referred to as "the Appellant")

have filed the present appeal against the Order - ln - Original No. 29IAB/ADC/|CD-

SACHIN/SRT/2023-24, dated 29.09.2023 (herein after referred to as "the impugned

order") passed by the Additional Commissioner, Customs, Surat (herein after referred to

as "the "adjudicating authority").

2. Facts of the case, in brief, are that the Appellant had imported Capital

Goods machinery, i.e.,02 sets of Capital goods, i.e., Computerizt:d Embroidery Machine,

under EPCG Licence No. 5230011304, dated 28.02.2013 b1, saving Customs Duty

amount of Rs. 6,48,730/- (Actual Duty Utilization of Rs. 6,56,509/-) under the cover of the

below mentioned Bill of Entry at a concessional rate of duty @ 3(/o by availing the benefit

of exemption available under Notification No. 103/2009 - Cus., Cated 11.0g.2009. The

details of import are as per Table - I below:

TABLE.I

Total Duty
For,:gone /
Debited at
the time of
cleitrance

lrr Rs

2,t55,797t-

4,00,712t-

2.1 Against the said EPCG Licence No. b230011304, dated 29.02.2013, the

Appellant had executed a Bond dated 05.04.2013 before the Deputy/Assistant

commissioner of customs, lcD - sachin, surat for an amount of Rs. 20,00,000/- backed

by a Bank Guarantee No. SPCBL/2O13-14tg2lt, dated 03.04.2013 for Rs. 1,07,000/-

issued by the Surat Peoples co-op Bank Ltd., Navapura, surat. They had undertaken

to fulfilll the export obligation as specified in the Notification and tre licence.

2.2 The said machinery, i.e., 02 sets of Computerized Embroidery Machines

imported under the aforesaid EPCG Licence were installed at thrrir premises, as per the

lnstallation certificate dated 07 06.2013 issued by the chartererd Engineer, Dr. p. J.

Gandhi, surat, surat certifying the receipt of the goods imported and its installation.

2 3 As per the conditions of Notification No. 103/2009 - ()us., dated 1 1 .09.2009,

the Appellant was required to fulfilll the export obligation on FOB basis equivalent to Eight

times the duty saved on the goods imported as specified on the Licence and

Authorization, within a period of Eight years from the date of issu ence of EpcG Licence
ln the instant case, the EPCG Licence was issued to the Appel|rnt on 2g.02.2013 and

accordingly, they were required to fulfilll export obligation by 27 02.2021 , i.e., within a

period of Eight years from the date of issuance of Licence or Authorization and submit

r.1

it

\a

Sr
No

&,,'l

Bill of Entry No. &
Date

Number of
machinery

cleared

Duty saved /
available as per
EPCG Licence

(ln Rs.)

Bank
Guarantee

Amount
(ln Rs.)

<$8022t1, dated
.,_q9 04.2013

UI

I q-g

,47
76056, dated
04 2013

01 6,48,730L

.4oTAL 02 Sets 6,48,730t-

1,07,000/-
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the Export obligation Discharge certificate (EoDc) issued by the Regional DGFT

Authority before the jurisdictional Customs authorities.

2.4 Letters from F. No. ICD-Sachinl48l2O13-14, dated 18.03.2021 and F No'

Vll|/6-48/ICD-SACHIN/2013-14, dated 11.07.2022 wer issued to the Appellant requesting

them to submit the copy of EoDC or any extension issue by the Regional Authority,

DGFT, Surat for fulfilment of Export obligation. However, the Appellant had not

responded to any of the above correspondences.

2.5 Since, no response was received from the Appellant, a letter dated

21.10.2022 vide letter F. No. ICD-SachinlDGFTl)712020-21 was written to the Foreign

Trade Development officer, DGFT, Surat requesting to inform whether the EoDC had

been issued or any extension granted to the Appellant or any documents showing the

fulfilment of the export obligation have been received by their office against the aforesaid

EPCG Licence No. 5230011304, dated 28.02.2013. ln response, the Assistant Director,

Directorate General of Foreig n Trade, Surat vide letter F. No. EPCG/Mis.12020-21 ' dated

28.10.2022 informed that the Appellant had not submitted any documents

against EPCG License No. 523001 1304, dated 28.02.2013 in the matter

2.6 ln view of the above, rt appeared that the Appellant had failed to

export obligation as specified in the Licence and did not comply with the m

condition of the Notification No. 103/2009 - Cus., dated 11.09.2009, the condition of

EPCG Licence and also the conditions of the Bond executed and furnished by them. The

Appellant neither produced the EoDC issued by the DGFT, Surat nor could produce any

documents showing extension granted by them for fulfilment of export obligation.

Therefore, the Appellant was liable to pay customs Duty not paid (i.e. saved) by them

amounting to Rs. 6,56,5091 at the time of import i clearance along with interest at the

applicable rate, tn terms of conditions of the said Notification read with condition of the

Bond executed by them read with section 143 of the customs Act, 1962. Further, the

Bank Guarantee No. SPCBL/2013-1419211, dated 03.04.2013 for Rs. 1,07,000/- issued

by the Surat Peoples co-op Bank Ltd., Navapura, Surat furnished by them against the

aforesaid EPCG Licence No. 52300',1 ',l304, dated 28.02.2013 appeared liable to be

encashed and deposited in the Government Exchequer'

2.TAccordingly,aShowCauseNoticeunderFNoCUS/EPCG/MISC/
260/2023-SRT-CUS-COMMRTE-AHMEDABAD, dated 21 .03.2023 was issued to the

Appellant, proposing as to why:

The benefit of concessional rate of duty @ 3ok lor EPCG Scheme under

Notification No. 103/2009-cus., dated'1 1.09.2009 on the imported computerized

Embroidery Machine imported in their name should not be denied;

customs Duty amounting to Rs. 6,56,509/- being the duty foregone at the time of

import under EPCG Licence should not be demanded and recovered from them

along with interest in terms of NoAification No. 103/2009-cus., dated 11.09.2009

\\ .\_
--+t- l '
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as amended, read with the conditions of Bond executed and furnished by them in

terms of Section 143 of the Customs Act, 1962 by enfor:ing the terms of the said

Bond. Further, why the Bank Guarantee No. SPOBU2013-1 419211, dated

03.04.2013 for Rs. 1,07,000/- issued by the Surat peofles Co-Op Bank Ltd.,

Navapura, Surat backed against the Bond, should rot be appropriated and

adjusted towards the duty liability as mentioned above;

The imported capital goods should not be held liable for confiscation under section

1 1 1 (o) of the C ustoms Act, 1 962 read with the conditi:ns of Bond executed in

terms of section 143 of the customs Act, 1 962 read with customs Notification No.
'1 03/2009-Cus., dated 1 1 .09.2009 as amended from tim€, to time;

Penalty should not be imposed under Section 112 (a) and Section 117 of lhe
Customs Act, 1962;

28 The Adjudicating Authority, vide the impugned ortler, has passed order as

i. He disallowed the benefit of concessional rate of duty @) 3%,for EpcG Scheme

under Notification No. 103/2009-cus., dated '1 1.09.2009 r>n the subject machinery

imported in the name of the Appellant;

ii He confirmed the demand of customs Duty amounting to Rs. 6,56,509/- being the

duty foregone at the time of import of capital Goods under EpcG Licence in terms

of Notification No. 103/2009-cus., dated 11.09.2009 as amended, read with the

conditions of Bond executed along with interest and c,rdered the same to be

recovered in terms of section 143 of the customs Act, 1g(i2 by enforcing the terms

the above mentioned Bond;

G

ordered to appropriate the amount of Rs. 1,07,000/- by encashment of the Bank

arantee No. SPCBL/2013-14192t1 , dated 03.04.2013 for Rs. 1,07,000/_ issued

the Surat Peoples Co-Op Bank Ltd., Navapura, Su.at. The same already

u

i
encashed and deposited in the Government Exchequer vide TR-6 challan No

0412023-24, dated 17 .04.2023 may be adjusted against tt e duty liability at sr. No
(ii) above;

He confiscated the subject imported capital goods under section 111 (o) of the
customs Act, '1962 read with the conditions of Bond executed in terms of section
'143 of the customs Act, 1962 read with customs Notification No. 103/2009 - cus.,
dated 'l 1 09.2009. However, he gave an option to red*em the said goods on
payment of redemption fine of Rs. 3,32,189t- under sectior 125 (i) of the customs
Act, 1962;

He imposed penalty of Rs. 65,650r upon the Appeilant urrder Section 112 (a) (ii)
of the Customs Act, 1962;

He imposed penalty of Rs. 1 ,00,000r upon the Appeilant u nder section 1 17 of the
Customs Act, 1962;

3 Being aggrieved with the impugned order passerd by the adjudicating
authority, the Appeilant have fired the preseht appear. The Ap celant have, inter-aria,

Page 6 of 12
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raised various contentions and filed detailed submissions as given below in support of

their claims:

PERSON HEA N
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F That so far recovery of customs duty on account of non-fulfillment of export

obligation is concerned, there is a mechanism for recovery of duty not paid or

short paid or erroneously refunded in the said Bond executed by them on

05.04.2013 before the Ld. Lower authority. ln the circumstances, the Bond had

to be enforced and the recovery proceedings would have been initiated in terms

and conditions of the Bond executed. They relied upon the decision of the the

Hon'ble CESTAT, Regional Bench, Hydrabad in case of S. Balasubramanian,

DlR. (Operations), Surana Telecom & Power Ltd. Vs C.C.E.' C & ST'

HYDERABAD-Ill reported at 2019(370) ELT 1412 (Tri-Hyd) in support of their

claim;

F As per provision of Notification No. 103/2009-Customs dated 11.09.2099 read

with provisions of Foreign Trade Policy-2O09-2014, if there is any violation on part

of the EPCG authorization holder, it does provide only recovery of duty saved

amount with interest. lt does not provide levy of redemption fine in 
1.i.ry:oj:

confiscation of the imported goods and levy of penalty under any provisig4. b?tp*.,,.

Customs Act, 1962; ,.. 
-Ai.

>> As per the terms and conditions of the aforesaid provision, the adjudicating- r -.-

authority would have proceeded for recovery as per the provision of SectionJ4[ - .-.

(2) of the customs Act, 1962. There was no need to issue Show cause Notice

under the provision of the customs Act, 1962. lt appears that the Show cause

Notice ls issued with mind-set to levy redemption fine in lieu of confiscation and

penalties under section 112 (a) (ii) and section 117 of the customs Act, '1962;

F As per provision of Notification No. 103/2009-Customs, dated 11.09.2009 read

with the FTP - 2009-2014, il there is any violation on part of the EPCG

authorisation holder, it does provide only recovery of duty saved amount with

interest but not does not provide levy of redemptron fine in lieu of confiscation of

the imported goods and penalties under the provisions of customs Act, 1962;

F The adludicating authority has wrongly confiscated the goods and wrongly

imposed redemption fine under Section 125 (1) of the Customs Act, 1962;

P That they had fulfilled all the conditions of the import and thereafter the imported

capital goods was cleared for home consumption. The material fact was that at

the time of importation, the goods was not of offending in nature and not required

to be confiscated as per provision of section 111 (o) of the customs Act, 1962;

D As per the Bond conditions, no Show Cause Notice was to be issued, no

confiscation of goods would have been arisen, and as such no redemption fine

and multiple penalties under section 112 and 1 17 of the Customs Act, 1 962 would

have been entailed. Hence, the impugned order is not sustainable and is required

to be set aside;
nl
i\/ . \rt

-+''
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\,,r i



4. Personal hearing in the matterwas held on 08.05.2025. Shri R. D. Jadav,

consultant appeared for hearing on behalf of the Appellant. He reiterated the

submissions made in the appeal memorandum.

DISCUSSION & FINDINGS:

5. I have carefully gone through the appeal memorarrdum as well as records

of the case and the submission made on behalf of the Appellant during the course of

hearing. The issue to be decided in the present appeal is whelher the impugned order
passed by the adjudicating authority disallowing the benefit of ccncessional rate of duty

under Notification No. 103/2009 - cus., dated 1 1.09.2009, confirrning the demand of duty

along with interest, confiscating the capital goods under section 111 (o) of the customs
Act, 1962 and imposing penalty upon the Appellant under sections 112 (a) (ii) and 117

of the customs Act, 1 962, in the facts and circumstances of the c:ase, is legal and proper

or otherwise.

6. Being aggrieved, the Appellant has filed the present appeal on 10.11.2022.

ln the Form c.A.-1, the date of communication of the order-ln-or iginal dated 2g.09.2023

has been shown as 07 10 2023 Therefore, the appeal has been filed within normal
period of 60 days, as stipulated undersection 129 (1) of the customs Act, 1962. Further,

the Appellant has paid the duty along with interest, thereby fulfilling the requirement of
pre-deposit of filing the appeal as envisaged under the Section 129 E of the customs Act,
'1962. As the appeal has been filed within the stipulated time-lim t and complies with the

nt of Section 129E of the Customs Act, 1962, the app,:2ls has been admitted

taken up for disposal on merits

considering the facts of the case, it is observed that it is not in dispute that
p dings have arisen on account of the fact that the Appellant had failed to fulfillla

e export obligation as specified in the Licence and did not comply with the mandatory
condition of the Notification No. 103/2009 - cus., dated 1 1 .09.,2009. lt is not under
dispute that the Appellant have not fulfilled their export obligation inasmuch as they have
not submitted the Export Obligation Discharge Certificate evidenc ng the fulfillment of the
export obligation rn respect of the EpcG License No. s23001.1ij04, dated 28.02.2013
issued by the DGFT. lt is further observed from the records of the case that the Appellant
have not been abre to submit the EoDC before the appellate authority as well. lt is
pertinent to mention that in view of non-submission of the EoDr], the Appellant is not
entitled to the benefit of the Notification ibid. since, the export oLligation haye not been
fulfilled under the Notificatio n ibid, the resulting proceeding olearly fall under the
provisions of customs Act, 1g62, ln view of the above, I agree wit-r the observations and
findings of the adjudicating authority and do not find any justification to interfere with the
findings in the impugned order passed by the adjudicating authority.

Page 8 of 12
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8. As regard the issue of confiscation of the subject Capital Goods, the

adjudicating authority in the impugned order has held that:

'19. Regarding fhe issue of liability of subiect Capital Goods to

confiscation, lfind that the Capital Goods were impofted by availing the benefit

of exemption under Notification No. 103/2009-Cus dated 1 1 .09.2009. One of

the conditions laid down in the said exemption Notification is that the Noticee

was required to export goods valued at Eight times the amount of Duty so

saved within a peiod of Eight years. Thus, the exemption was admissible

subject to fulfillment of the conditions laid down in the exemption Notification

ln the instant case, the condition stipulated under the exemption Notification

has not been fulfilled and thereby I find that the said Capital Goods are liableto

confiscation in terms of the provisions of Secfion 111 (o) of the Customs Act,

1962............."

8.1 ln this regard, it is relevant to refer to the Section 111 (o) of the Customs

Act, 1962, which is reproduced below for ease of reference:

"1 11 . Confiscation of improperly imported goods, etc'

(o) any goods exempted, subiect to any co

prohibition in respect of the import thereof

law for the time being in force, in respect o

observed unless the non'observance

sanctioned by the proper officer;"

ndition, from duty or any

under this Act or any

f which the condition

of the condition

ei

8.2 On perusal of the above legal provision, it is observed that this sub

is applicable in respect of any goods which were exempted subject to certain condition

and upon violation of such condition, the said goods shall be liable for confiscation

8.3 lt has been already held in the above paragraph that the Appellant have

failed to fulfill the exemption condition as envisaged under Notification No. 103i2009 -
cus., dated 1 1 .09.2009. Hence, I am of the considered view that the violation which has

been alleged and upheld by the adjudicating authority in the impugned order is correct

inasmuch as the conditions laid down in the Notification lbid have not been fulfilled by the

Appellant. Accordingly, the confiscation ordered by the adjudicating authority for the

violation of the Notification No. 103/2009 - Cus., dated 11.09.2009 is correct and in

accordance with the law. ln view of the above, I do not find any infirmity in the findings

of the adjudicating authority with regard to the confiscation of the subject goods under

Section 111 (o) of the Customs Act, 1962.

g.AsregardsthepenaltyunderSectionll2(a)oltheCustomsAct,1962,it

is observed on perusal of the plain text of the section 112 (a) of the customs Act, 1962,

that any person, who, in relation to any goods, does or omits to do any act which act or

omission would render such goods liable to confiscation under Section 111, shall be liable

1
L/,

The following goods brought from a place outside lndia shall be liable

to confiscation:

',..:
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to penalty lt has been already held in above paragraph that the subject goods are liable

for confiscation under Section 1 1 1 (o) of the Customs Act, 19€i2. ln this context, it is

relevant to refer to the judgment of Hon'ble Tribunal, Mumbai in the case of Vijaybhai Vs.

Commissioner of Customs, Airport, Mumbai - 2014 (313) E.L.f 506 (Tri. - Mumbai),

wherein the Hon'ble Tribunal has held that once the goods are fotrnd liable to confiscation

under Section 11 1, penalty under Section 1 12 is consequential. 'fhe relevant para of the

order is reproduced below: -

"9.27 The last issue for consideration is regarding the penalties to be
imposed on the appell,ants. Once the qoods are found liab" scation

under Section 11 oenaltV under Section 112(a) is conseauen1 tial. It is a
settled position in law that for imposition of penaltv under Section 112h).
there is no reouirentent of mens rea. ln the present case mens rea is clearly
evident from the documentary evidences available on record and also from
the statements of the appellants. Penalties of Rs. 70 lakhs and Rs. one crore
has been imposed on the appellants M/s. Vijaybhav and M/s Deepali Exports
respectively. Consideing the fact that all these frauds have been committed
to save the premium on REP licences which is on an average 3yo of the value
of the licences and also considering the fact that 3% of the face value of the

forged licences far exceeds the penalties imposed, wet do not find it
necessary or appropriate to interfere with the penalties imposed on these two
appellants. ln the facts and circumstances of the case, the p,znalties imposed
cannot be said to be harsh or excessive. As regards the penalties of Rs. B0
lakhs and Rs. 1 crore imposed on M/s. Vaibhav Expofts attd M/s. pushpak

lmpex, 3%o of the value of impofts on the basis of forged licences works out
to Rs. 42 lakhs and Rs. 36 /akhs. Therefore, in respect of these two
ppellants, we reduce the penalties from Rs. 80 lakhs and F!s. 1 crore to Rs.

t:iii khs and Rs. 36 /akhs respectively. Since all the firm:; are proprietary

ose separafe penalties on the firm as well as

we set aside the penalties imposed on

Hiralal Uttamchand Jain and lGmlesh Khicha"

here is no need to imp

the prietors. Therefore,

v n.9hand Jain, Rajesh Jain,

*
Further, it is pertinent to mention that mens rea is not a pre-requisite for

imposrtion of the penalty under section 112 (a) of the customs Lct, 1962. lt is relevant

to refer to the observation of the Hon'ble cEsrAT, Mumbai Bench in case of shipping

Corporation of lndia 12014 (312) E.L.T. 305 (Tri.-Mumbai)l wherein, it is hetd that :

"6 17

as the

However penaltv under Section 1 1 2( a) is sustainable

the paft of thesaid section does not reouire a mens rea on
ADDE llants and mere violation of the statutorv orovi ns wuuld suffice. The
decislons of the Hon'ble Apex Court in the case of Gujarat Travancore
Asency v. CtT [(1989) 177 tTR 455 (5.C.) = 1989 HZ E.L.T. 3sO (s.C.)]
and Chairman, SEBI v. Sriram Mutual Fund & Anr. [2006-T\OL-72-SC-
SEBII refer and ratio of the same would appty. ....."

(emphasis supplied)

9.2 Similarly, in case of lmperiat Trading LLC [2005 (181) E.l.T.29 (Tri._

Mumbai)1, it is held that :

"11. The Commissioner imposed a penalty of Rs. 2.00 lakhs on the importing

\.\
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firm under Section 112(a) of the Customs Act. The appellant, M/s. lmpex

Enterprises, caused the import of goods which are liable to confiscation under

Section 111. Me ne SA in redi n m tn a ena I

under Section 112(a) of lhe sald Act. However, having regard to the

circumstances of the case, we reduce the penalty to Rs. '1 .00 lakh."

(emphasis supplied)

9.3 ln view of the above, I am of the considered view that the Appellant is liable

to penalty under section 112 (a) (ii) of the customs Act, 1962. Accordingly, I agree with

the observations and findings of the adjudicating authority and I uphold the impugned

order imposing penalty upon the Appellant under section 112 (a) (ii) of the customs Act,

1962 and reject the contention of the Appellant,

10. As regards penalty under Section 117 of the Customs Act, the same is

reproduced below for ease of reference:-

"117. Penalties for contravention, etc., not expressly mentioned. - Any

person who contravenes any provision of this Act or abets any such

contravention or who fails to comply with any provision of this Act with which it

was his duty to comply, where no express p

such contravention or failure, shall be liable

lakh rupees."

10.'l On perusal of the above legal provis

this act can be imposed on any person for contra

abetting any such contravention or failing to comply with any provision of the Act with

which it was his duty to comply for which no express penalty is provided

10.2 ln the instant case, it is observed that the adjudicating has imposed penalty

upon the Appellant under Section 112 of the Customs Act for violations of the conditions

of the Notification No.'103/2009 - cus., dated 11.09.2009, as they had failed to submit

the EoDC in respect of EPCG License No. 5230011304, dated 28.02.2013. No other

contravention has been mentioned in the impugned order. As penalty has already been

imposed under the Section 112 of the customs Act, 1962 for this contravention, in my

considered view no penalty under section 117 of the customs Act, 1962 can be imposed.

ln view of the above, the penalty imposed upon the Appellant under Section '1 '17 of the

Customs Act, 1962 is legally not sustainable, and is liable to be set aside.

11. ln view of the discussions made above, the appeal filed by the Appellant is

disposed off in below terms:

The impugned order disallowing the benefit of concessional rate of duty @ 3% for

EPCG Scheme under Notification No. '103/2009-Cus., dated 11.09 2009 on the

subject machinery imported in the name of the Appellant is upheld;

The impugned order confirming the demand of Customs Duty amounting to Rs.

6,56,509/- being the duty foregone at the time of import of Capital Goods under*v
I
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EPCG Licence in terms of Notification No. '103/2009-Cus., dated 11.09.2009,

along with interest is upheld;

The impugned order appropriating the amount of Rs. 1,Cr7,000/- by encashment

of the Bank Guarantee No. SPCBL/2013-1419211, dated 03.04.2013 issued bythe

Surat Peoples Co-Op Bank Ltd., Surat towards the duty liability at Sr. No. (ii)

above is upheld;

The impugned order confiscating the subject imported Capital goods under

Section 111 (o) of the Customs Act, 1962 and subsequen:ly imposing redemption

fine under Section 125 (1 ) of the Customs Act, 1962 is upheld;

The impugned order imposing penalty of Rs. 65,650/- under Section 112 (a) (ii) of

the Customs Act, 1962 is upheld;

The impugned order imposing penalty of Rs. 1 ,00,000/- under Section I 17 of the

Customs Act, 1962 is set aside;

Accordingly, the appeal filed by the Appellant is disp csed off in above terms12
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M/s. Shree Textiles,

H 165, Shree Ram lndust. Co. Op. Society Ltd.,
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*/ -n"Chief Commissioner of Customs Gujarat, Custom House, Ahmedabad.
2. The Principal Commissioner of Customs, Custom House, Ahmedabad.
3. The Jqint Commissioner of Customs, Customs House, Surat.
4. Guard File.
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