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Under Section 129 DD(l) olthe Customs Act, 1962 (as amcnded), in respcct of thc following

categories of cascs, any person aggricved by this order can prefer a Revision Applicatiort to 'l'hc

Additional Secretary/Joint Secretary (Revision Application), Ministry of Financc, (Dcpartmcnt of
Revenue) Parliament Street, New Dethi within 3 months from the datc of communication ofthc ordcr.

/Order relating to

1-rI crfr.

l{RE 3{Iqrit Er6{ EITEI TFTI l{r€d TItTdI B{T;I W
A qg r{IO qI ifq rl.rfdl RIFT tl,lt s-.rtt qr+ + ftq srile{a qrf, sflt { qr+ w qr ss
rnrq pffr rn s-drt Tq qrc sff qrdr + qtf&d rTre + o'fr d.

(D)

any goods loaded in a conveyance for importation into India, but which are not unloadcd at thclr

place ofdestination in lndia or so much ofthe quantrty ofsuch goods as has not been ur']loadcd at any

such destination ifgoods unloaded at such destjnation are short ofthe quantity requircd to bc unloaded

a1 that destination.

mqt{-ff Lq6)_il3{tq1q xdqrffi-srtnq eqrc-qq M nffi {@ sffi
a1 cl-{rT|ft

Payment of drawback as provided in Chapter X of Customs Act, 1962 and thc rules madc thcrcundcr.

The revision application should be in such form and shall be verified in such manner as may bc

specified in the relevant rules and should be accompanied by :

q.fC, I 870 q-a {I.6 ?rq 3r{qrr {s 4

3

1

(a)

efrqi, frffi+t ('o cfu + T{rfl o1 qrqroq go' fuoe o?fl Eifl qrBs

4 copies ofthis order, bearing Court Fee Stamp ofpaise fifty only in one copy as prescribed under

Schedule I item 6 ofthe Court Fee AcI, 1870.

(b)

II)

q €E-&

g-{fierul

qfftrr {Irq rFr 4

4 copies ofthe Order - In - Original, in addition to rclcvant documcnts, ifany

4

(q)

(c) 4 copies ofthe Application for Rcvision.

TT€ TI. 2 3{tIItIT 3TEI €Eir{ Tfr
G{rt{r * 3n6-d rrf,q's o-rdl d d} a frqryIo' orfUftqq 1e 62 at UrrI 12 e q ( 1 ) &'

rrfir sYd S.g.-s fi +cr{fco-, t-*q sarq Et+-
Frsfufud qi qr s{ffs ftr qo.e e

3n-{ +fl 6-r o{ft6 3fer6Tsl &'scer

In respect ofcases other than these mentioned under item 2 above, any person aggricved by this ordcr

can file an appeal under Section 129 A(l) of the Customs Act, 1962 in form C A.-3 before thc

Customs, Excise and Service Tax Appellate Tribunal at the following address :

d )
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(c)

qrsq
qrBs

any goods imported on baggage.

(TI)

(ir'
)

ilItt
ffiu c-A +

F.1000/- (Fqg q.r'6YII{ rI7{ ) .tsrrfi qrq-f,r

amended) for filing
penalty levied is one

fee is Rs. 1000/-.

1962

3{rft{ 3{rdl 3 fr t. zooz- 1sw d d me tql
tqmhroqomf

qftdicFdqi. qfr {@.,qirn qqt qfq,erqrql qql g6'm]-{dqrsss

($ute}.safr F.200/- ofuqfr\'6ff{stBdY+, d*etsbrFqfrq. rooo/

The duplicatc copy ofthe T.R.6 challan evidcncingpaymcnt of Rs. 200/- (Rupees two only)

d,tsqfutU,mn
iisotrrfuofusqS

or Rs. 1,000/- (Rupees one thousand only) as the casc may be, under the

fincs, forfeitures and Miscellaneous Itcms being the fee prcscribed in

a Rcvision Application, If the amount of duty and interest demanded, finc or

lakh rupees or less, lecs as Rs. 200/- and if it is more than one lakh rLlpces. thc

Head ofother reccipts, fees,

thc Customs Att, lqoz (a.

4.



Customs, Excise & Service Tax Appellate Tribunal,
West Zonal Bench

2nd Floor, Bahumali Bhavan, Nr. Girdhar Naga

Bridge, Asarwa, Ahmedabad-380 016

SqrE-tr .7962 urfl 12e g (6) . 1e 62 tbl Er{r

12e q (r) & 3rri-q orftd b srq Frsftfr{f, {w. frq" di qrBs-

[Jndcr Scclior'] 129 A (6) ol'lhc Customs Act, 1962 an appcal undcr Section 129 A ( I ) ofthc Customs

Act, 1962 shall bc acconrpanicd by a fce of-

q-dr 6RI TIFIT Ir{II {itF AIltI iRTT

qqFrr rFn as a1 To-q qYs mrrd Frrg qr a-s* tF-c d fr \r.F. 6qr{ Fcg.

where the amount ofduly and interest demanded and pcnalty levied by any olficer of Customs in the

casc to which thc appeal relates is fivc lakh rupees or less, one thousand rupecs;

q{r 6r{I IIFTI TTqT {@' qrcl de{r

qrnqr rrqr {c et w"q ds f,rcq lFrqq t fu d +mq rqa rrEnr drq
d; qiq wn uqg

* eift-o c d

where the amount ofduty and interest demanded and penalty levied by any officer of Customs in the

case to which thc appcal rclates is more than five lakl rupees but not exceeding fifty lakh rupees, fivc

thousand rupees ;

qfi-d
(qttn

q-dr gr{I qIrII rEIT {EF' 6{rq
rrqr 4g o1 T6-q qtrrg mtq Fqq 3Ifho d d; (fl Esrt nqg

whcrc the amount of duty and intorcst demanded and penalty levicd by any officer of Customs in thc

case to which the appeal rclates is more than fifty lakh rupees, ten thousand rupees

.fto-*q * qrEi,clt rrq {-@ l0 ? elfl T{,ut6i{@qr{@\rq(s

-.1

r

l I

(tr

(EI

(b)

({) frt{t:

(c) l

(q) {s

(d)

fr B.qr <s ft r o ". sra aG q{,s6i &-sd Es EqT( fr B,qfto rtsr qrqfl, 
r

An appeal against this order shall lie before the Tribunal on pa).rnent of l0% of the duty demanded

where duty or duty and pcnalty are in dispute, or penalty, where penalty alone is in dispute.

Ur{I 12 e (g) crfY6-{ur rTIIqf EFrt
- (o') itr oira{r e fts q .roFrd o} gtrrr+ } ftC ql ffi erq vqh{ e ftc
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{f,n di qrGq.

nder section 129 (a) ofthe said Act, every application made before the Appellate Tribunal-
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(a) in an appeal for grant ofstay or for rectification of mistakc or for any other purpose; or

(b) lor rcstoration ofan appeal or an application shall be accompanied by a fee of five Hundred rupccs.
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)
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F.No. S/49-462/Cus/JMN/24-25

ORDER -IN.APPEAL

M/s. Tata International Limited, office No/11, Ground Floor Plot no.40,

sector 8, Gandhidham, Kachchh, Gujarat-37O201 (hereinafter referred to

as ,,the appellant") have filed an appeal in terms of section 128 0f the

CustomsAcl,|g62againsttheorderinoriginalNo.oTIDCIRDl2o24-25

dated28.05.2024(hereinafterreferredtoas..theimpugnedorder,,)passed

by the Deputy Commissioner, Customs Division, Jamnagar (hereinafter

referred to as "the adjudicating authority").

2. Briefly stated, facts ofthe case are that the appellant, vide letter No'

Nil dated t5.o1.2o24 (received in the office of adjudicating authority on

lg.Ol.2O24l has filed a refund claim amounting to Rs' 51,92'4931 in terms

ofSection2TofttLeCustomsActlg62,onaccountofinterestpaidagainst

Customs duty pa5rment for goods imported vide Bill of Entry No 5385926

dated 05.O4.2O23 at Custom House Navlakhi'

2,lTheappellanthadfrledBillofEntryNo.5385926dated05'04.2o23

for import of 60,230 MT of Indonesian Steam Coai in bulk and availed

exemptionofBCDunderNotificationNo.46l2oll-Cusdated01.06.2011

as amended. The applicable custom duty of Rs' 4,61,13'380/- was paid by

the appellant vide challan No' 2043571183 dated 12'O4'2023' however due

to technical glitches customs duty paid by the appellant was not

svnchronized/ reflected in the EDI System' The appeliant had produced the

certificate dated 18.04.2023 issued by ICICI bank certifying that the

CustomdutyhasbeencreditedtotheGovernmentaccountvidetransaction

reference No. 1000510409, therefore in view of Public Notice No;,

o8/CCP/JMRl2023daIedoT.o4.2o23issuedbytheChiefCommis,slqner

(in-situ, Customs (P)' Jamnagar, manual out of charge was granted''b54 the

Superintendent, CH- Navlakhi on 12.04'2023' '.'t,',".

2.2 Since, the pa5rment was not synchronized/reflected in the EEl 

"
System, the issue was raised to Saksham seva and during the month of

J'trre-2O23, it is noticed that duty paJrment made on 12'O4'2023 credited

backtotheappellant'sECLon15.06'2023'Theappellantinordertoclear

thebillofentryintheEDlsystempaidtheinterestamountingtoRS.

51,g2,4g21- on 12.01.2024 applicable for the period from date of paymenl

Page 4 of 14\ u-'
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for the bill of entry to the date of clearing the bill of entry in EDI system i.e.

12.O1 .2024.

2.3 The adjudicating authority found that the Custom duty of Rs '

4,61,13,380/- paid by the appellant vide challan No. 2043571183 dated

12.04.2023 was credited to the appellant's Electronic Cash Ledger (ECL) in

Customs on 15.06.2023 and after a significant delay of more than six

months the appellant has cleared the bill of entry in the EDI System on

12.01.2024. The adjudicating authority further held that the issue was

resolved in the month of June-2023 and subsequently Custom duty of Rs'

4,61,13,380 was credit to the appellant's Electronic Cash Ledger (ECL) on

15.06.2023 and the appellant failed to pay the duty and interest within 3

days (including holidays) from the date of removal of such system inability

at the common Portal therefore, the appellant is entitled for refund of

interest only for the period from the date of payment for the bill of entry to

date of credit i.e. 15.06.2023 of Customs duty in the ECL account of the

appellant. Refund of interest for the period from the date of pa5rment of

customs duty to date of credit in ECL account i.e. 15.06.2023 is calculated

to be Rs 11 ,93 ,894 / -. Therefore, the adjudicating authority vide the

impugned order sanctioned the refund claim of Rs. 1 1 '93,894 / 
- (Rupees

Dleven Lakh Ninety Three Thousand Eight hundred Ninety Four only) and

reject the remaining portion of claim Rs. 39,98,599/- (Rupees Thirfy Nine

Lakh Ninety Eight Thousand Five hundred Ninety Nine only) under Section

27 of the Customs Act, 1962.

3 Being aggrieved with the rejection of refund amounting to Rs

8,5gg l- vide the impugned Order, the appellant has filed the present

al contending on various grounds as under:

rlnclp

The order passed by the respondent authority is in violation of

les of natural justice, since he has not considered the vital evidencc

produced by the appellant, which is relevant to the case. The appellant had

submitted all the documentary evidence vide refund application dt'

15.01.2024. Even during the course of the Personal Hearing, the appellant

made their submissions as to how they are eligible for refund claim'

However, without considering the material on record is against the

principles of natural justice and arbitrary. In this regard, the appellant

relies on the following decisions:

Page 5 of 14



(1) GVPR Engineer:s Ltd. v. Union of India, 202 1 SCC Online TS 3686r

Telangana High Court

(ii) Madhya Pradesh Special Police Establiskiment v' State of Madhya

Pradesh and Others, 2OO4 (L 1) TMI S24-Supreme Court

V Page 6 of 14
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3.2 The impugned order is passed without appreciatrng the facts on

record properly. 'lhe appellant has duly discharged their obligation of

payment of custonls duty against the said Botr dt.05.04.2o23. Credit of thr:

said duty amounl- was even acknowledged by ICICI Bank vide their dt

I8.O4.2O23. On the basis of said letter issued by ICICI Bank, customs

department also allowed manual Out of Charge (OOC) Thcreforc, thc

liability on the part of the appellant had been duly and timely disohargcd.

3.3 The respondent's finding that the appellant had paid the customs

duty on 12.01.2024 and the BoE was cleared thereafter only cannot bc a

ground to reject the said refund as, even though on 75'06 2023, the amount

of duty paid by thc appellant got re-credited to their electronic ledger, thcre

was not intimation of the same and neither was the appellanl. aware of the

said technical issues of the customs Portal due to which the duty was re

credited. The respondent's reliance on the advisory dt27'O7 2023 to dcny

the interest is not 1ega1ly sustainable. The said advisory has not lega1

sanctlty and canrrot be the reason to deprive the appellant thc rightlul

amounts due to them. Customs Circular No'9 12023 di 30 03 2023

stipulates that the significance of introduction of Electronic cash Ledgcr

(BCL) must be explalned to importers / exporters and all typcs ol

stakeholders. Their attention should also be drawn to ECLR, notifications

and DG Systems implementation advisories. In the absence of any proof

that the credit ol the amounts in the ECL was communicated by thc

respondent authorities as to initiate further action by the appellant, interest

amounts cannot be collected from them.

3.4 The appellant acted bonafidely based on the certificate issued by the^

ICICI Bank. Unless the same ls controverted or further information is

received from the department or from the Bank, they cannot be burclcnr:d

on teething problt:ms that arose in implementing the new regulattons, i c 
'

Customs (trlectronic Cash Ledger) Regulations, 2022. lt is trite 1aw for
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technical infractions on the portal, stake holders cannot be made to suffer.

The Hon'ble High Court of Bombay in the case of Larsen & Toubro Limited

Versus the Union of India (2024 (ll) TMI SO5-Bombay High Court examined

the challenges faced by the importers and exporters in online transactions

of DGFT and held the following:

"26. The DGFT cannot adopt an attitude that its technological systems

are not geared to deal uith such situatians and that is officiak will not

deal uith such situatians. Human and artificial intelLigence must join

to serue the people and achieue ease of business and not be at

loggerheods. Suppose anA partA i.s entitted to ang benejlts under the

lana or under the schemes formulated by the Gouernment to promote

exports or trade in that case, such benefits must not he denied or

undulg delaged bg citirq, technological glitches or the fact that the

current electronic systezr^s meant to assisf fhe implementation of the

law or operation of such schemes are inadequate or need reuamping.

What the la u.t grants cannot be denied or undulg delayed bg technology

meant only fo assrst in implementing the law. If such an opproach

continues, the claims of leueraging technologg to serue the people or

ease of doing business u-till remain paper slogans"

3.5 The refund claim was cleared by the Pre-Audit, as per Para 16 of the

impugned order and there is no reason to reject the refund filed by the

appellants, when the audit had verified all the parameters for sanctioning

the refund. In terms of Chapter 14, Para 7.1of Customs Manual, 2023, the

procedure has been prescribed

"(d) Audit: Pre-andit of refund claims (other than those to be post-audited) will

he conducted by the Assi.stant/ Deputg Commissioner (Audit), in the

Commissionerate Headquarters Offbe. Thereafter, the Assistant/ DeputA

Commissioner of Group Diuision will pass an order-in-oigtnal in respect of

the claim. Thereafter, the orders-in-oiginal passed tn this regard shall be

subjected to reuiew bg the Commi"ssioner concerned. The applications of

refund of amount below Rx. 5O,OOO/ - mag be post audited on the basi,s of the

randnm selection by Assi,stant/ Deputg Commissioner (Audit). The selection

can be mode in such a wag that 25% of the refund. opplications are post

audited. The appLications of refund for amount betu.teen Rs,5O,OOO/ - and Rs.

5 lakhs should be compulsoilg post-audited. Thi-s audit sgstem is aimed at

Page 7 of 14
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checking improper sanction and payment of refunds ' Houteuer, this doe's

di.spense uith the ueification of the refund uouchers and the re' conciliation

of refunds, which shatl be done bg the Chief Account Officers' It may be

ensured that uhere pre oudit i.s inuolued, the same it completed at the earltest

so that the d-isposa.l of refund applications is not unduly delaged'"

Since in the present case, there is no objection from the Audit, the refund

ought to have been sanctioned by the learned respondent authority'

3.6 It is a well settled legal principle that "lex non cogit ad impossibilia'

which translates to "the law does not compel the impossiblc ln thc prescnt

case as well, technrcal glitches or issues of the Customs Portal are bcyond

the control of the appellant and in such a case, making a succcsslul

payment of duty reflecting in the Portal is an impossible task to the

appellant. Considering the aforementioned letter of Bank and manua I

aliowance of OOC by customs department itself, the appellant cannot be

penalised and interest can be collected from them ln this regard' the

appellant relies on the foliowing:

(i),TikonalnfinetPrivateLimitedVersusUnionoflndial2o24(1o),I.MI670'

Bombay High Court)

(ii)StateofGujarat,VersusSaHimnaniDistributorsPvtLtd|2014(7).1,M|

783-Gujarat High Courtl

3.7 The appellant cannot be said to have evaded duty or have the

intention to delay the payment of the same wilfully' It was merely because

of the circumstances beyond the controi of the appellant that, the clalm was

refund of interest was raised at a much later date. It is humbly prayed to

allow the said refund of interest to the appellant'

4. Shri C. S. Srinivas, Consultant, appeared for personal hearing on

26,o2'2026onbe}ralfoftheappellant.Hereiteratedthewrittensubmissiort

made at the time of filing aPPeal.

5. Before going into the merits of the case, it is observed that the date

of communication of the impugned order as per appeal memorandum is

lO.06.2024andthepresentappealwasfiledonlO02'2025,i'e',after185

days beyond normal period of 60 days. In this regard the appellant vide

their affidavit d,ated. 02.02.2O26 submitted that the Order-in-Original dated

Page 8 of 14
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28.O5.2O24 was communicated to the appellant company via email dated

10.06.2024; however, the same was not brought to the notice of the

management as it remained unattended by the concerned officer., Ms.

Mamta Anil Purohit, Manager (Customs & Foreign Trade - Corporate), who

was handiing such matters. It is submitted that Ms. Purohit resigned from

the company and was relieved from service on 17.12.2024. It is further

contended that no physical copy of the impugned order was served upon

the appellant, and in the absence of effective communication, the appellant

remained unaware of the said order and could not initiate appellater

proceedings within the prescribed time. Upon gaining knowledge of the

order, the appellant filed the present appeal on 1O.O2.2025, resulting in a

delay of 185 days from the statutory time limit.

*SDCTION 753. Modes for sentice of notice, ord.er, etc. - 
(1) An.

order, deci,sion, summons, notice or ang other communication under this

Act or the ruLes made thereunder mag be serued in anA of the follotDing

modes, namely :-

(a) by giuing or tendering it directly to the addressee or importer or

exporter or his customs broker or his authoised representatiue tncluding

emp\ogee, aduocate or ang other person or to ong adult member of hLs

{amily residing uith him:

(b) bg o registered post or speed post or couier with acknouledgement.

due, deliuered to the person for whom it is issued or to his authorised

representatiue, if ony, at his Last known place of business or residence;

(c) bg sending it to the e-mail address as prouided bg the person to

tuhom it is issued, or to the e-mail address auaiLoble in any officio\

correspondence of such person;

ftca) bg making it auailable on the common portal;l

5.1 It is observed that the appellant in his affidavit has submitted that

the Order-in-Original dated 28.05.2024 was communicated to their

company via email dated 10.06.2024. It is aiso noted that the date of

communication of the impugned order as per appeal memorandum is alscr

10.06.2024. At this juncture I refer to the Section 153 of the Customs Act,

1 962, which deals with the Modes for service of notice, order, etc. and tho

samc is as under:

Page 9 of 14



(d.) bg publishing it in a neuspaper uidelg circulated in the locolitg in

u_thich the person to tuhom lt is issued is lost knou)rt to haue resided or

carried on business; or

(e) bg affixing it in some conspicuous place at the Last knou-n place of

business or resid-ence of the person to uhom lt ls issued and if such

mode is not practicable for anA reoson' then, bg affixing a copy thereof

on the notice board of the office or uploading on the official uebstte' if

ana.

(2) Euery order, decision, summons' notice or ang communication shall

bedeemedto].LauebeenseruedonthedateonuLhichitistenderedor

pubtished or a copA thereof i,s affixed or uploaded in the manner

prouided in sub-section (1).

(3) Wlten such ord-er, deci'sion' sltmmons. notice or any communicotion

is sent by registered post or speed post, it shal| be deemed to haue been

receiued bg thtt ad.d-ressee at the expirg of the penod normally taken by

such post in transit unless the contrary is proued'"

AplainreadingofSectionl53oftheCustomsAct,lg62makesitclearthat

any order, decision, summons, notice or other communication under the

Act or the rules framed thereunder may be served through any of the modes

specified in clauses (a) to (e) of sub-section (1). It is further observed that

Sectioni53(1)(c)specificallyprovidesforservicethroughelectronicmeans,

i.e.,bysendingthecommunicationtothee-mailaddressfurnishedbythe

person concerned or available in official correspondence' Further' "s 
pll 

,..;

Section 153(2), such communication shall be deemed to have been d{ly"-l

served on the date on which it is tendered, transmitted' published' aflixe'cl'
I.

or uploaded in the manner prescribed under sub-section (1) ' ' ' ''

Page 10 of 14
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S.2Itisalsoobservedthattheappellant,intheaffidavit,hascontendbd'

that no physical copy of the impugned order was served upon the company

and, in the absence of such service, they were not aware of the passing of

the order and were therefore unable to take timely action within the

prescribed period. However, this contention is not tenable in view of thc

admitted fact that the impugned order-in-original was communicated to

theappellantthroughe-mailon:Io,06.2024.IntermsofSection153(t)(c)

read with Section 153(2) of the Customs Act, 1962, service of an order

through the registered e-mail address constitutes valid and complete service



in law. Further, the fact that the appellant has fi1ed the present appeal,

despite claiming non-receipt of the physical copy, clearly indicates that thc

appeai has been preferred on the basis of the impugned order receivecl

through e mai1. This establishes that the appellant had access to and

knowledge of the impugned order, and therefore the plea of lack of

awareness is not sustainable.

5 .3 The appellant, in the affidavit, has admitted that the Order-in

Original dated 28.05.2024 was communicated to the company via e-mail

dated 10.06.2024. Accordingly, in terms of Section 153(1) (c) read with

Section 153(2) of the Customs Act, 1962, the impugned order is deemed to

have been duly served upon the appellant on 10.06.2024. It is further

obscrved that the present appeal has been filed on 10.O2.2025, i.e., with a

dclay of 185 days beyond the prescribed period of 60 days. In this regard. I

havc gone through the provision of limitations for fi1ing an appeal as

specified under Section 128(1) of the Customs Act, 1962. The same is

reproduced hereunder:

"SECTION 128. Appeals to fCommi-ssioner (Appeals)]. - 
(1) Ang

person aggieued bg any decision or order passed under this Act bg an

officer of customs lou.ter in rank than a [Principal Commbsioner of

Customs or Commissioner of Customsl mag appeal to the [Commissioner

(Appeals)l [tuithin sixtg days] from the date of the communication to hirrt

of such dect-sion or order.

[Prouided that the Commissioner (Appeals) may, if he is satisfied that the

oppellant was preuented bg sufJicient cause from presenting the appeal

tuithin the aforesaid period of sixtg dags, allout it to be presented tuithirt

a further period of thirty dags.l"

5.4 As per the legal provisions under Section 128 of the Customs Act,

1962, tlne appeal has to be filed within 6O days from the date of

communication of order. Further, if the Commissioner (Appeals) is satisfie d

that the appellant was prevented by sufficient cause from presenting thc

appeal within the aforesaid period of 60 days, he can allow it to be presented

within a further period of 30 days. !\

\
l\\,/

(3i
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5.5 It will also be relevant to refer to the judgment of Hon'ble Supremc

CourtincaseofSinghEnterprises-[20O8(221\tr"L'T'163(S'C')],wherein

the Hon,ble Apex court had, while interpreting the section 35 of the central

Excise Act, |944, w]nich is pari materia to Section 128 of the Customs Act,

lg62,heldthattheappealhastobefiledwithin60days,butintermsof

the proviso, further 30 days'time can be granted by the appellate authority

to entertain the appeal. The proviso to sub-section (1) of Section 35 makes

the position crystal clear that the appellate authority has no power to allow

the appeal to be presented beyond the period of30 days The reievant para

is reproduced below:

.,8. The Commissioner of Central Exci.se (Appea\s) a^s also the

Tibunatbeingcreaturesofstafuteareuestedtuithjurisdictionto

cond.one the detag begond the permi.ssible period prouided under

the Statute. The peiod upto u-thich the prager for condonation can

be accepted b statutoilg prouided. It uLas submitted that the logic

of Section 5 of the Indian Limitatton Act, 1963 (in short the

'Limitation Act') can be auaited for condonation of delag ' The first

prouiso to Section 35 mnkes the position clear that the appeat ha^s

to be preferred. utithin three months from the date of communication

to him of the d-ecision or ord.er' Houeuer, if the Commissioner is

satisfied that the appellant ttas preuented 69 sufficient cause from

presenting the appeat within the aforesaid peiod of 60 days, he

can allout it to be presented utithin o further peiod of 30 dags' In

other u-nrds, this clearlg shows that the appeal ha's to be filed

utithin 6O dags but in terms of the proui.so further 3O dags time can

be granted by the aPPe tlate authoritg to entertain the appeal' The

prouiso to sub-section (1) of Section 35 makes the position cryS *

clear that the appellate authoitg has no pouter to a'l'lou the e

to be presented begond the peiod of 3O dags' The language upe

makes the position clear that the legi,slature intended the appelldtb 
-.: 

*.

ir
.;:l ,q

authoitg to entertain the appeal bg condoning delag onLg upto 3O 
"" --

d.ags after the expiry of 6O days which b the normal period for

preferring appeal. Therefore, there is complete exclusion of Section

5 of the Limitatinn Act. The Commissioner and the High Court were

Page 12 of 14
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therefore justified in holding that there was no power to condone

the delay ofter the expiry of 3O dags peiod,"

5.6 The above view was reiterated by the Hon'ble Supreme Court in

Amchong Tea Estate [2OlO Q57l E.L.T. 3 (S.C.)]. Further, the Honble High

Court of Gujarat in case of Ramesh Vasantbhai Bhojani - l2O17 (357) E.L.T.

63 (Guj.)] and Honble Tribunal Bangalore in the case of Shri Abdul Gafoor

Vs Commissioner of Customs (Appeals) 12O24-TIOL-565-CESTAT-BANGI

took a similar view while dealing with Section 128 of the Customs Act, 7962.

5.7 In terms of iegal provisions under Section 128 of the Customs Act,

1962 and in light of the judicial pronouncements by the Hon'b1e Supreme

Court, Hon'ble High Court and Honble Tribunal Bangalore, it is settled

proposition of law that the appeals before first appellate authority arr:

required to be filed within 9O days, including the condonable period of 30

days as provided in the statute, and the Commissioner (Appeals) is not

empowered to condone any delay beyond 30 days.

5.8 In light ofthe above observation, I find that the appeal has been filed

after 90 days from the date of receipt of the order. I am not empowered t.<.r

condone the delay in fi1ing the appeal beyond the period specifred in Section

128 of the Customs Act, 1962. Hence, the same is held to be time barred.

6. In view of above, I reject appeal on the grounds of limitation without

going into the merits of the case.

TTESTED

g{6016'/ S ERINTENDENT

*fi Set t3r*6 s).3rFT arard.

CUSTOMS (APPEALS), AHMEDABAD

Bv Reeistered Post A.D.

F. No

To,

(i)

-L-'[1,L
(AMIT GUPIA)

COMMISSIONER (APPEALS)

CUSTOMS, AHMEDABAD.

Dated -3 1 .03 .2 02 6s l4e-462lcus IJMN 12o24-2s

M/s. Tata International Limited,
Office No/ 1 1, Ground Floor Plot no.40,
Sector 8, Gandhidham, Kachchh,
Gu.iarat-370201.,
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Copy to:

l. The Chief Commissioner of Customs Gujarat, Customs House'

Ahmedabad.

2. The Principal commissioner of customs, customs (Prev), Jamnagar'

3. The Deputy/Assistant Commissioner of Customs' Customs Division'

Jamnagar.
Guard Fi1e.4

I
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