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Fr') tffiG{rqrffi{qr'.r
(a)

rtq)
qn-ri
encqT3"nlrnr+}'fds
6fi-d.

any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

(q) *rr1-co,efmw, r e62 +'r{ur{x drflin{t3r@.

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 ald the rules made
thereunder.

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

(iF

)

etdelg€, 1 87ot-c-6ri. e orgqfi I bortilfrufftnftqqqsr5srrfsorffi a

sfdqr, .

(a) 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

)

(ts Hw${€ra-mb3ffirflqrrr{donesr+1 4 sftqi,qH

(b) 4 copies of the Order-in-Original, in addition to relevant documents, if any

(T) grffHur&'ftqo{rffi a qldqi

4 copies of the Application for Revision.(c)

(s)

offdrtfr.2oo/-
(5q\rAdqrAqlT. r 0 0 0/-r Fq\qiF'6gr{rrT,{
;,tsrrffi , @.qn. 6 qftdcftci.
qfrgffi.,qiTFrqt-qrq, 2ool-

ffi.rooor-
(d) The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two

Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under thc
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount ofduty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.2O0/- and if it is more than one lakh rupees, the fee is Rs.lOOO/-.

4 rf{g. 2

+sttft+ftrqrrd+otary
qr{ffi.]fftft{q 1e62 o}rr{r 12e g (1) tortMrffi.g.-g
+frcrgo', ffi
In respect of cases other than these men
by this order can file an appeal under Se
C.A.-3 before the Customs, Excise ald S
address :

tioned under item 2 above, any person aggrieved
ction 129 A(1) of the Customs Act, 1962 in form
ervice Tax Appellate Tribunal at the following

frcr$o,,ffi
6{0T,qfHtffid

Cuatoms, Excise & Service Tax Appcllate
Tribunal, West Zonal Bench
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c-{-6crrf ,T{fr ffi erur3traEnEqdarBde .

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order cal prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

ffifrq-*sqfuaefrtqt/ order relatin g to :

any goods imported on baggage.

(b)



2"d Floor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

,EfiIR

, L962 r2912e g (6),1952
g(1)t'3{tft{

5

Under Section 129 A 16) ofthe Customs Acl, 1962 an appeal un

the Customs Acl, 1962 shall be accompanied by a fee of
der Section 129 A (1) of

oqq@
where the amount of duty and interest demanded and penalty

Customs in the case to which the appeal relates is five la-kh ru
levied by any officer of
pees or less, one thousand

rupees;

(a)

(ET
qltrilEn-{qgrrRr6-r-dd

where the arnount of duty and interest demanded and

Customs in the case to which the appeal relates is mo
penalty levied by any officer of

re than five lakh rupees but not

exceeding frfty lakh rupees, five thousand nrpees ;

( TT)

Customs in the case to which the appeal relates is more than ltfty lakh rupees, ten

thousand rupees

where the amount of duty and interest demanded and penalty levied by any officer of

E,cqqr€ffcFcq*Bf f t-s-frfr ;(sr69T{tcg

(c)

l0%{s
lorq-{rtrTiw,qEiftE-ft isfr -dr(at,erfiorerqsrnt

(g)

(d) An appeal against this order shall
demanded where dutY or dutY and

Tribunal on pa)rment of 107o of the duty
dispute, or Penalty, where penalty alone

lie before the
penalty are in

is in dispute.

6

ffi
irfi-cqrsfiffiFdq{rw

iF)
21 9 q)

3{q?ITorft(s{-qsdqratRrqfuqqqrto,
(Er)

Tribunal-

(a) in an appeal for grant of stay or for rectification oI mistake or for any other purpose; or

) for restoration of an appeal or an application shall be accompanied by a fee of Iive

dred rupees

Under section 129 (a) ofthe said Act, every application made before the Appeltate

ii,
a
+

\
iJ

+
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ORDtiR-lN-APPEAL

Shri Mooninrddin Mohammedhusain Pathan, Resi-253O, Jamudiwala

House, Sindhiwad, Jamalpur, Ahmedabad-38000 1 (hereinafter referred to

as "the appellant") has filed the present appeal in terms of Section 128 of

the Customs Act, 1962 against Order in Original No.

143/ADC/VM lO&Al2024-25, dated 12.09.2024 (hereinafter referred to as

"the impugned order") passed by Additional Commissioner, Customs,

Ahmedabad (hereinafter referred to as "the adjudicating authoril/).

s / 49 -2s2t CU S / AHD I 2024 -25
Page 4 of 23

2. Briefly stated, facts of the case are that on the basis of specifrc

intelligence, the AIU (Air Intelligence Unit) officers intercepted the

appellant, holding Indian Passport No T9763 19 1 , who arrived by Indigo

Flight No. 6E 92 on 16.01.2024 From Jeddah to SVP International Airport,

Ahmedabad. The appellant was guided to the immigration Hall where he

got his passport checked in. Thereafter, In the presence of the Panchas, the

AIU officers guided the appellant to the Red Channel and asked him

whether he was carrying any dutiable goods/ foreign currency or Erny

restricted goods and whether he wished to declare anything before the

Customs Authorities, to which he replied in negative. On the basis of input

received that the appellant might be carrying high value dutlable/

contraband goods. The AIU's offrcer asked the appellant to put all baggage

in to baggage scanning machine (BSM) and during the scanning of

checked-in baggage of the appellant, some dark color images appear on the

X-ray screen. Therefore, the check-in baggage of the appellant was opened

and thoroughly checked in front ofthe Panchas. On opening the ba ggage of

the appellant, the offrcers noticed that 01 grinder mixture machine inside

baggage of the appellant, the same was again scanned through the X-ray

machine and the same dark images appeared on the X-ray screen. Further,

the Customs officer interrogated the appellant, and again asked them

about the dark Images which were shown in the mixture machine, in reply. ..

of which the appellant stated that gold in solid form was concealed inside. l

that grinder mixture machine, further, the officers started the extractiortlof

the concealed gold inside the grinder mixture machine and after opening. of
the mixture grinder machines, 02 solid arc shaped gold cut bars from i.rrii!:.l,.,.
coil of mixture grinder machine were recovered by the officers in presence

of the Panchas. The AIU officers, in front of the panchas, further
interrogated the appellant whether he was carrying any other dutiable
items apart from above mentioned arc shaped cut bars (recovered from the
mixture), on sustained interrogation, the appellant stated that he was also

carrying Plastic pouches containing semi-solid substance of gold hidden
inside his clothes. Thereafter, the appeflant took out the above-mentioned



{

pouch of semi-solid substance from his under pants and handed over the

same to the ollicers, in presence of panchas.

2.1 The Gow. Approved Valuer, Shri Kartikey Vasantrai Soni, conlirmed

and informed that the said recovered bar net weighing 488.210 Grams

derived from semisolid paste/ dust substances/ material and gold bar net

weighing 1000.030 Grams derived from 02 gold arc shaped cut bars were

consisting of Gold. The gold bars weighing 1488.240 grams have purit5r

999.O/ 24ktand having Market Value at Rs.95,64,919/- and tariff value at

Rs.83,00,435 /-. Thre value of the gold bar has been calculated as per the

Notification No. 02 /2O24-Customs (N.T.) dated 15.01.2024 (gold) and

Notification No. Ol /2O24-Customs (N.T.) dated 05.O1.2024 (exchange rate).

2.2 The gold bars weighing 1488.2aO grams have ptrity 999.O/24kt

and Market Value at Rs.95,64,9191- and tariff value at Rs.83,00,435/-.

The said gold recovered from the appellant was attempted to be smuggled

inside India with intent to evade pa)rment of Customs duty and was a clear

violation of the provisions of Customs Act, 1962. Thus, having a reasonable

belief that the said gold total weighing 1488.240 Grams was attempted to

be smuggled by the appellant, were liable for confiscation under the

provisions of Customs Act, 1962 they were placed under seizure vide

Panchnama dated 16.O1.2024 drawn by the Oflicer of Customs (AIU) under

a reasonable belief that the subject gold was attempted to be smuggled into

India and was liable for confiscation under Section 1 1 I of the Customs Act,

1962 (Seizure Report dated 16.01.2024). Further, the gold, recovered from

the appellant, was placed under seizure under section 110 of the Customs

Act, 1962 vide Panchnama dated 16.01 .2024 drawn by the Offrcer of

Customs, AIU, at SVPI Airport, Ahmedabad.

3 Statement of the appellant was recorded on 16'0l '2024 under

tion 108 of the Customs Act, i962, wherein he, accepted that the said

at the said 02 Gold bars weighin g 1488.240 Grams derived from arc
-x

shaped gold bars and hidden/concealed Inside a grinder mixture and semr-

solid substance kept in pouch hidden in under pants is carried by him but

does not belonged to him as it was given to him by a unknown person in

Jeddah to bring the same to India in favor of which he would get

Rs.2o,0o0/-.Theappellantadmittedthathewasawarethatthebringing

gold by way of concealment to India is illegal and it is an offense. Further,

he also stated that some unknown person had given him a mixture grinder

and pajama/ under pants in which gold was concealed told him to carry

the same to India and some unknown person will take from him by his own

from him in India. His intention was to earn speedy money by doing this

Illegalcarryingofgoldof24Kt.incommercialquantityinlndiawithout

Sl4g-25ZtCUSlAlIDl2O24-25 Pase s of 23
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declaration. The same was clearly meant for commercia'l purpose and

hence do not constitute bona{ide baggage within the meaning of section 79

of the Customs Act, 1962. Further, the said goods were a'Iso not declared

before Customs by him. He stated that he was aware that smuggling of

gold without paJ,T nent of customs duty is an offence. Since, he had to clear

the gold without paJ,rynent of Customs duty, he did not make any

declarations in this regard. He admitted that he had opted for green

channel so that he could attempt to smuggle the Gold without payrng

customs duty. Further, he again conlirmed the recovery of gold weighing

1488.240 grams of g9g.Ol24 Kt purity valued at Rs. 83,00,435/- (Tariff

value) and Rs. 95,64,919/-(Market value) from him during the course of

Panchnama dated 16.01.2024.

2.4 A show cause notice was issued to the appellant for confiscation of

02 gold bars (derived from 02 arc shaped bars and semi-solid substance

kept in pouch), weighing L488.24O grams having purity 999.0 (24KT)

having Market Value at Rs.95,64,919/- and tariff value at Rs.83,00,435/-

placed under seizure under panchnarna dated 16.01.2024 and seizure

memo order dated 16.0i.2024 under Section 111(d), i11(0, 111(1), 111(J),

1 11(i) and 111(m) of the Customs Act, 7962 and for imposition of penalty

under Section 1 12 (a) and (b) of the Customs Act, 1962.

2.5 The Adjudicating authority vide impugned order has ordered for

absolute confiscation of impugned 02 gold bars (derived from 02 arc

shaped bars and semi-solid substance kept in pouch), weighing Aaa.24O

grams having purity 999.0 (24KT) having Market Value at Rs.95,64,919/-

and tariff value at Rs.83,00,435/- placed under seizure under panchnama

dated 16.01.2O24 ar-.d seizure memo order dated 16.01.2024 under Section

111(d), i11(0, 111(1), 111(J), 111(1) and 111(m) of the Customs Act, 1962.

The adjudicating authority has also imposed penalty of Rs 30,O0,0O0/- on

the appellant under Section 1 12(a)(i) of the Customs Act,1962.

3. Being aggrieved with the impugned order, the appellant has filed

the present appeal and mainly contended that;

As regards confiscation of the goods under Section 125 of the

Customs Act 1962, the Ld. Adjudicating Authority, while admitting

that there is no option to the Adjudicating Authority if the goods are

not prohibited, but to release the goods on paJrment of redemption

fine, and if the goods are prohibited he has a discretion to either

release the goods on payment of redemption fine or confiscate the

goods absolutely. The case laws relied upon by the adjudicating

s/49-25 2/Ct IS/A HD I 2024 -2 5 Page 5 of 23



authority are not applicable in the facts and circumstances of the

case.

a

+t
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A reading of the OIO clearly shows that the adjudicating Authority

was pre-decided to absolutely confiscate the gold in question,

without applyrng himself to the crucial fact that he had a discretion

to either permit release of gold on Redemption fine or absolutely

confiscate them only when the goods were "prohibited". Though not

admitting, even if for a moment it is presumed that the goods in

question were prohibited, the Ld. Adjudicating Authority is required

to exercise his discretion and how such discretion is to be exercised

is laid down in the case of Commissioner of Customs (Air) vs

P.Sinnasamy in CMA No.1638 of 2008, before the Hon High Court

of Madras decided on 23 August,2016.

In the instant case it is very clear that the Ld. Adjudicating

Authority started on a wrong premise of the fact that the Appellant

in this case is a smuggler, and that he has concealed the gold in

this case, all of which are erroneous findings as discussed above.

Taking into consideration these erroneous findings, the Ld

Adjudicating Authority has got biased and decided that the gold in

question should be absolutely confiscated and penalty imposed.

There are plethora of Judgements both for and against the release

of gold seized in Customs Cases. A combined reading of all the

cases with speciflc reference to the policy/ Rules in vogue at the

relevant times, will show that depending on circumstances of each

case in hand and the profile of the person involved, the goods in

question may become "Prohibited" which are otherwise not listed in

the prohibited categories. However, despite the goods being

prohibited the same can be released or re-exported in the discretion

of the Adjudicating Authority, which discretion has to be exercised

as per the canons laid down by the Hon. Apex Court as discussed

above. In this connection, following case laws are submitted relied

upon by the appellant: -

(i) Yakub Ibrahim Yousuf 2CJ.l 1263) ELT-685 (Tri. Mum) and

subsequently 20 I4-TIOL-277-CESTST-MUM.

(ii) ShaikJameel Pasha Vs Govt of India 1997 (9ll ELT 277 (AP);

(iii) V.P. Hamid vs Commissioner of Customs, 199a(73) ELT 425

(Tri);

(iv) T.Elavarasan vs Commissioner of Customs (Airport) Chennai

2o1r (2661ELT 167 (Mad);

/.



(r) Union of India Vs Dhanak M. Ramji 2OO9 ,248l, ELT 127

(Bom); upheld by Hon. Supreme Court vide its judgement dated 08-

03-2O1O, reported in 2010 (252) ELT A102 (SC)

("i) A. Rajkumari vs CC (Chennai) 2015 (321) ELT 540 (Tri-

Chennai); this case was also affirmed by the Hon. Apex Court vide

2O1s (321]| ELT A207 (SC).

o It is also submitted that impugned goods are not prohibited for use

by the society at large and release of the same will not cause to the

society and its import and f or redemption would not be dangerous

or detrimental to health, welfare or mora-1s of the people, in any

circumstances.

. There is a catena of cases where the orders of absolute confiscation

were successfully chalienged and gold released either for re-export

or on redemption fine u/s 125 of Customs Act 1962. Some of the

judgements can be cited as under:

1. S Rajgopal vs CC Trichy 2OO7 (219) ELT 435

2. P.Sinnaswamy vs CC Chennai 2OO7 (22O) ELT 3O8

3. M.Arumugam vs CC Thiruchirapally 2OO7 (220), ELT 311

4. Krishna Kumari vs CC Chennai 2OO8 (229) ELT 222.

Following are the list of latest revision authority's orders relied upon by

the appellant:

3. Order No: 61 /2O2O-CIJS(WZ)/ASRA/MUMBAI,

21.O5.2O2O it cf a Commissioner, Customs, Ahmedabad

Basheer Mohammed Mansuri

DT.

v/s

4. order No: 126/2O2O CUS(WZ)/ASRA/MUMBAI,

O7.O8.2O2O in c/a Commissioner, Customs, Ahmedabad

Hemant Kumar.

DT.

v/s

5. Order No: 123-12412O2O-CUS(WZ)/ASRA/MUMBAI,

DT.O7.O8.2O2O rn cla Commissioner, Customs, Ahmedabad v/s

Rajesh Bhimji Panchal.

6. 2019(369) E.L.T.1677(G.O.I) in c/a Ashok Kumar Verma.

Page 8 of 23

1. Order No: 58/2020-CUS(WZ)/ASRA/MUMBAI, DT.

21.O5.2O2O IN C/A/ Commissioner, Customs, Ahmedabad v/s

ShabbirTaherallyUdaipurwala

s/49-2 5 2/CUS/AHD I 2024 -2 5



7. Order No: tO/2019 CUS(WZ)/ASRA/MUMBAI, DT.

30.O9.2O2L in c/a FaithimthRaseea Mohammad v/s Commissioner

of Customs CSI Airport Mumbai.

8. Order No. 243 &, 244/2022 CUS(WZ)/ASRA/MUMBAI, DT

24.O8.2022 in c/a (i) PradipSevantilal Shah (2) Rajesh flhikhabhai

Patel V/s. Pr. Commissioner of Customs, Ahmedabad.

. Coming to the penalties imposed it may be stated that since the

goods in question were not prohibited, the penalty under section

112 (a) and (b) of Customs Act 7962 could not have been more than

the duty involved which in this case is Rs. 3O,00,000/- on the

appellant.

. The appellant finally prayed for release the goods on payment of

redemption fine or allow for re-export and reduction in penalty.

4. Shri Rishikesh Mehra, Advocate, appeared for personal hearing on

25.11.2025 on behalf of the appellant. He reiterated the submissions made

in the appeal memorandum. The advocate during personal hearing also

relied upon the following case laws:

(ii) OIA No. AHD-CUSTM-000-APP-364-23-24 DT 10'01'2024 IN

c/aMr. Ankit Kamleshkumar Shah V/s Commissioner of Customs

(Appeals), Ahmedabad. (Gold Case granted RF, PP.

(iii) OIA No. AHD-CUSTM-0o0-APP-176-23-24 DT 25.09.2023 IN

c/a Ms. Shaikh Anisa Mohammed Amin V/s Commissioner of

Customs (Appeals), Ahmedabad. (Ingenious Concealment in Gold

Dust/Paste Case granted RF, PP).

[iv) OIA No. AHD-CUSTM-OoO-APP-179-23-24 D"t 26.09.2023 ln

c/a Mr. Shaikh Imran Abdul Salam V/s Commissioner of Customs

(Appeals), Ahmedabad. (Ingenious Concealment in Gold Dust/Paste

Case granted RF, PP).

(") OIA No. AHD-CUSTM-OO0-APP-i61-24 25 DT 26'07 2024 to

c f a Mr . Subhan Gulab Pathan V/ s Commissioner of Customs

(Appeals), Ahmedabad. (lngenious Concealment in Gold Dust/Paste

Case granted RF, PP).

Sl49-252lCUSlAHDlZOz4-25 Pase 9 of 23

(i) OIA No. AHD-CUSTM-000-APP-332-23-24 Dated L3'12.2023

In c/a Mr. Kachhadia Mahipal Vitthalbhai V/s. Additional

Commissioner of Customs Ahmedabad. (Rhodium coated Gold Case

granted RF, PP).

::j,



(vi) Order No r4O/2O21 CUS(WZ)/ASRA/MUMBAI

DT.25.O6.2O21 in cla Mohammed Gulfam v/s Commissioner of

Customs Ahmedabad. (Ingenious Concealed Rectum Case granted

RF, PP).

(vii) Order No: 24512O2t CUS(WZ)/ASRA/MUMBAI

DT.29.O9.2021 in c/a Memon Anjum v/s Commissioner of Customs

Ahmedabad. (lngenious Concealed Silver Coated Case granted RF,

PP).

(viii) Order No. 38O12o22-CUS(wz)/ASRA/MUMBAI DT

14.12.2022 tn c/a Mr. Mohammad Murad Motiwala V/s. Pr.

Commissioner of Customs, CSI Airport, Mumbai. (Ingenious

Concealment in Gold Dust/Paste Case granted RF, PP).

(ix) Order No. 243 & 24412022 CUS(WZ)/ASRA/MUMBAI DT

24.O8.2022 in c/a (1) Pradip Sevantilal Shah (2) Rajesh Bhikhabhai

Patel V/s. Pr. Commissioner of Customs, Ahmedabad. (Ingenious

Concealment Silver/Rhodium Coated Case granted RF, PP).

(x) Order No. 516-5t7 12}23-CUS(WZ)/ASRA/MUMBAI DT

30.06.2023 in c/a (1) Saba Parveen Irfan Khan (2) Anwar M.T. V/s.

Pr. Commissioner of Customs, CSI Airport, Mumbai. (Ingenious

Concea-lment in Gold Dust/Paste 1478.3415 grams Case granted

RF, PP),

(xi) Order No.9o7-9O9 12}23-CUS(WZ)/ASRA/MUMBAI DT

12.12.2023 in c/a (1) Mr. Shahrukkhan Muniruddin Pathan (2) Mr.

Rushabhbhai Pravinbhai Goswami (3) Mr. Mahendrasinh ZalaY/s.

Pr. Commissioner of Customs, SVPI Airport, Ahmedabad. (Gold

Weighing 1778.980 grams Case granted on RF, PP).

(xii) Customs, Excise & Service Tax Appellate Tribunal (WZ)

Bench at Ahmedabad. (Customs Appeal No. 11971 of 2016-SM)

Final Order No. 1025412024 dated 29.01.2024 Slnn Lookman

Mohamed Yusuf V/S. CC- Ahmedabad (Ingenious Concealment Gold

Case of4999.180 grams granted RF, PP).

sl 49 -252/ CUS I AHD / 2024-25 Page 10 of 23

5. Before going into the merits of the case, I find that the appeal filed

by the appellant, have been frled beyond normal period of 60 days but
within the condonable period of 3o days as stipulated under section



128(1) of the Customs Act, 1962. Appellant has requested for condoning

the delay in filing the said appeals on the grounds that he was out of

station and not able to brief his advocate causing delay in filing the

appeal. Therefore, taking a lenient view to meet the ends of justice, I allow

the appeal, as admitted condoning the delay in filing the appeal beyond

the normal period of 60 days under proviso to the Section 128(1) of the

Customs Act, 1962.

(a) Whether the impugned order directing absolute confiscation

of the impugned 02 gold bars (derived from 02 arc shaped bars and

semi-solid substance kept in pouch), weighing 1488'240 grams

having purity 999.0 (24KTl having Market Value at Rs.95,64,919/-

and tariff value at Rs.83,00,435/- without giving option for

redemption under Section 125(1) of Customs Act, 1962, in the facts

and circumstances ofthe case, is legal and proper or otherwise;

(b) Whether the quantum of penalty amounting to Rs'

30,00,000/- imposed on the appellant, under Section 1 12(a)(i) of the

Customs Act, 1962, in the facts and circumstances of the case, is

legal and proper or otherwise.

6.1 It is

intelligence,

observed

the AIU

officers guided the appellant to the Red

ther he was carrying any dutiable goods/

the appellant, on the basis of specific

Intelligence Unit) oflicers intercepted the

Channcl and asked him

foreign currency or any

that

(Air

appellant, holding Indian Passport No T9763191, who arrived by Indigo

Flight No. 6E 92 on 76.01.2024 From Jeddah to sVP International Airport,

edabad. Ttre appellant was guided to the immigration Hall where he

his passport checked in. Thereafter, in the presence ofthe Panchas, the

'::J jl

restricted goods and whether he wished to declare anything before the

customs Authorities, to which he replied in negative. on the basis of input

received that the appellant might be carrying high value dutlable/

contraband goods. The AIU of{icer asked the appellant to put all baggage in

to baggage scanning machine (BSM) and during the scan of checked-in

baggage of the appellant, some dark colour images appear on the X-ray

screen. T?rerefore, the check-in baggage of the appellant was opened and

thoroughly checked in front of the Panchas' On opening the baggage of the

appellant, the officers noticed that 0 I grinder mixture machine inside

s I 49 -2 52 / CU S t AHD I 2024 -2 5
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6. I have gone through the facts of the case available on record,

grounds of appeal and submission made by the appellant at the time of

personal hearing. It is observed that the issues to be decided in the

present appeal are as under;



baggage of the appellant, the same was again scanned through the X-ray

machine and the same dark images appeared on the X-ray screen. Further,

the Customs officer interrogated the appellant, and again asked him about

the dark Images which were shown in the mixture machine, in reply of

which the appellant stated that gold in solid form was concealed inside

that grinder mixture machine, further, the officers started the extraction of

the concealed gold inside the grinder mixture machine and after opening of

the mixture grinder machines, O2 solid arc shaped gold cut bars from inner

coil of mixture grinder machine were recovered by the officers in presence

of the Panchas. The AIU offrcers, in front of the Panchas, further

interrogated the appellant whether he was carrying any other dutiable

items apart from above mentioned arc shaped cut bars (recovered from the

mixture), on sustained Interrogation, the appellant stated that he was also

carrying Plastic pouches containing semi-solid substance of gold hidden

inside his clothes. The Govt. Approved Valuer, Shri Kartikey Vasantrai

Soni, conlirmed and informed that the said recovered bar net weighing

488.210 Grams derived from semisolid paste/ dust substances/ material

and gold bar net weighing 1000.030 Grams derived from 02 gold arc

shaped cut bars were consisting of Gold. The gold bars weighing l4AB.24O

grams have purity 999.01 24kt and Market Value at Rs.95,64,919 /- and,

tariff value at Rs.83,00,435/-. The said gold were seized under the

provisions of the Customs Act, 1962, under panchnama proceedings dated

16.01.2024. The appellant did not declare the said gold before Customs

with an intention to escape payment of duty. These facts have also been

confirmed in the statement of the appellant recorded under section 10g of

the Customs Act, 7962 on the same day. There is no disputing the facts

that the appellant had not declared possession of 02 arc shaped gold cut
bars concealed in the inner coil of mixture grinder machine and gold in
paste form concealed in his under pant at the time of his arrival in India.

Thereby, he has violated the provisions of section 77 of rt..e customs Act,

1962 read with Regulation 3 of the customs Baggage Declaration

Regulations, 2O13. These facts are not disputed. .''

5.2 I find that it is undisputed that the appellant had not declared thi
seized 01 (one) gold bar, derived from 02 arc shaped gold cut bars

concealed in the inner coil of mixture grinder machine and one (01) gold

bar derived from gold in paste form concealed in his under pant to the
customs on his arrival in India. Further, in his statement, the appellant
had admitted the knowledge, possession, carriage, concealment, non_

declaration and recovery of 01 (one) gold bar, derived from 02 arc shaped
gold cut bars concealed in the inner coil of mixture grinder machine and
one (01) gold bar derived from gold in paste form concealed in his under

sl 49 -252/ CU S / AHD I 2024 -2s
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pant' The appellant had, in his confessional statement, accepted the fact of
non-declaration of gold before customs on arrival in India. Therefore, the

confiscation of gold by the adjudicating authority was justilied as the

applicant had not declared the same as required under section 7z of rl'e
Customs Act, 1962. Since the confiscation of the seized gold is upheld, the

appellant had rendered himself liable for penalty under section 112(a) of
the Customs Act, 1962.

5.3 I have a,lso perused the decisions of the Government of India passed

by the Principal Commissioner & ex officio Additional Secretary to the

Government of India relied upon by the appellant and other decisions also.

I lind that the Revisionary Authority has in all cases taken similar view

that failure to declare the gold and failure to comply with the prescribed

condition of import has made the impugned gold ,,prohibited,, and therefore

they are liable for confiscation and the appellant are consequently liable for

penalty. Thus, it is held that the undeclared O1 (one) gold bar, derived from

02 arc shaped gold cut bars concealed in the inner coil of mixture grinder

machine and one (01) gold bar derived from gold in paste form concealed in

his under pant weighing 1488.240 grams having purity ggg.O l24KT)

having Market Value at Rs.95,64,919 /- and tariff value at Rs.83,O0,435/-

are liable to conliscation and the appellant is also iiable to penalty.

5.4 In this regard, I also rely the judgement of the Hon'ble Supreme

Court in the case of Om Prakash Bhatia Vs Commissioner of Customs,

Delhi 2003 (155) E.L.T. 423 (SC) wherein it is held that;

"... ........,..(a) if there b ang prohibition of import or export of goods
under the Act or any other law for the time being in force, it would be
consid"ered to be prohibited goods; and (b) this would not include ang
such goods in respect of which the conditions, subject to uthich the goods

are imported or exported, haue been complied with. Thi.s would mean
that if the conditions prescribed for import or export of goods are not
complied utith, it would be considered to be prohibited gbods. This unuld
al.so be clear from Section 1 I which empoLuers the Central Gouentment to
prohibit either 'absolutelg' or 'subject to such conditions'to be fulfilled
before or after clearance, as maA be specifi.ed in the notificatinn, the

import or export of the goods of ang specified descrtption. The notification
can be i.ssued for the purposes specifi.ed in sub-section (2). Hence,

prohibition of importation or exportqtion could be subject to certain
prescibed conditions to be fulfilled before or after clearance of goods. If
conditians are not fuljllled, it mag amount to prohibited 7oods........."

Thus, it is clear that even though gold is not enumerated as prohibited

goods under Section 11 of the Customs Act, 1962, but it is to be imported

on fulfilment of certain conditions, still, if the conditions for such import

's
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are not complied with, then import of gold will fall under prohibited goods.

Hence, I find no in{rrmity in the impugned order on this count'

5.5 It is further observed that the adjudicating authority in the instant

case had relying on the decisions of Hon'ble supreme court in the case of

om prakash Bhatia Vs commissioner of customs, Dethi 2003 (155) E'L.T.

423 (SC), Hon,ble Kerala High Court in the case of Abdul Razak|2012 (275\

ELT 300 (Ker), Honble High Court of Madras in the case of Samynathan

Murugesanl2OOg(247\ELT21(Mad)l,MalabarDiamondGalleryP\/t'Ltd

[2016-TIoL-1664-HC-MAD-CUS], Hon,ble High Court of Madras in the case

ofPSinnasamy|2016(344|ELT1154(Mad)]andOrderNolT/2o|9-Cus

datedOT.lo'2019inF.No.375/06lBl2o|7-RAofGovernmentoflndia,

Ministry of Finance, Department of Revenue - Revisionary Authority in the

case of Abdul Ka]am Ammangod Kunhamu and other decisions as

discussed in the impugned order, had held that smuggling of gold was

done by the appellant and had ordered for absolute confrscation of

impugned undeclared 02 (two) gold bars, derived from 02 arc shaped gold

cut bars concealed in the inner coil of mixture grinder machine and gold in

paste form concealed in his under pant weighing 1488.240 grams having

purity 999'0 (24KT) having Market Value at Rs.95,64,919/- and tariff value

at Rs.83,O0,435/-.

5.6 I have gone through the Order No. 58/2020-CUS

(WZ)/ASRA/MUMBAI dated 21.O5.2O2O in the case of Shri Shabbir

Taherally Udaipurwala and Order No. 6l I 2O2O-CUS (WZ)/ASRA/MUMBAI

dated 21.05.2020 in the case of Shri Basheer Mohammed Mansuri of the

Hontrle Revisionary Authority reiied upon by the appellant. It is observed

that the Hon'ble Revisionary Authority has allowed redemption of gold on

paj,,rnent of fine observing that the gold was recovered from pocket and

baggage and so the concealment was not ingenious. In the instant case, it

is observed that the concealment was ingenious as 02 (two) gold bar,

derived from 02 arc shaped gold cut bars concealed in the inner coil of

mixture grinder machine and gold in paste form concealed in his under

pant. Thus, the facts of the case laws relied upon by the appellant cannot

be compared with the facts of the instant case and are not applicable.

5.7 I have also gone through the Order No. 1261 2O2O-CVS

(WZ)/ASRA/MUMBAI dated 07.03.2020 in the case of Shri Hemant Kumar

of the Hon'ble Revisionary Authority relied upon by the appellant wherein

it was observed that one gold bar and five tiny pieces of gold were recovered

from trouser pocket of the applicant and therefore, redemption was allowed

by the adjudicating authority itself. In another case Order No. 123-
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124/2O2O-CLJS (WZ)/ASRA/MUMBAI dated 07.08.2020 in the case of shri
Rajesh Bhimji Panchal of the Honble Revisionary Authority relied upon by

the appellant wherein it was observed that two gold pieces were recovered

from socks and redemption was a-llowed by the original adjudicating

authority of that case. Thus, in these cases also the concealment was not
ingenious and the adjudicating authority had exercised his discretion.

Thus, the facts of the case laws relied upon by the appellant cannot be

compared with the facts of the instant case and are not applicable

5.8 It is also observed from the facts and records of the present case

that the appellant had ingeniously concealed 02 (two) gold bar, derived

from 02 arc shaped gold cut bars concealed in the inner coil of mixture

grinder machine and gold in paste form concea-led in his under pant with

an intention to smuggle the same without pa5ment of duty. The 02 (two)

gold bar, derived frorn 02 arc shaped gold cut bars concealed in the inner

coil of mixture grinder machine and gold in paste form concealed in his

under pant was detected during scanning of the baggage of the appellant

and his personal search on the basis of his specific intelligence. The

appellant in his statement recorded under Section 108 of the Customs Act,

7962 ot 16.01.2024 had admitted his offence. The gold was ingeniously

concealed in the inner coil of mixture grinder machinc and concealed in

paste form in his inner pant. Thus, the present case is not of simple non

declaration of gold but an act of smuggling as the gold was concealed in

inner coil of mixture grinder machine.

5.9 I rely upon the decision of the Honble Tribunai, Bangalore in the

case of V.K. MOHAMMAD ALI Versus COMMISSIONER OF CUSTOMS,

COCHIN l2ol9 (369) E.L.T. 1538 (Tri. - Bang)1, wherein the Hon'bie

Tribunal has upheld the decision of adjudicating authority for absolute

confiscation of undeclared seized gold. The relevant paras are as under:

6. The brief issue for consideration in the case rc to decide whether the

adjudicating authoritg as a discretion to relea.se the gold confi.scated or

e seized gold requires allowing to be redeemed on pagment of fine in
J6 Ii.eu of confiscation in terms of Section 125 of the Customs Act, 1962,

Section 125 of the Customs Act reueals as under:

!
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"(1) Wheneuer confi.scation of any goods i.s authorized by this Act, the

officer adjudging it mag, in the case of ang goods, the importation or

exportation whereof i.s prohi.bited under thi-s Act or under ang other lanu

for the time being in force, and shall, in the case of any other goods, giue

to the ou.ner of the goods or, u.there such outner k not known, the person

from u.those possession or custodg such goods haue been sei.z,ed, an

option to pag in lieu of confi.scation such fine as the said offi.cer thinks fit

t*.,,

\
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Prouided. that, without prejudice to the prouisions of the prouiso to sub'

section (2) of section 115, such fine shall not exceed the market price of

the goods confiscated., less in the case of imported goods the dutg

chargeable thereon.

(2) Where ang fine in lieu of confiscation of goods is imposed under sub-

section (1), the ouner of such goods or the person referred to in sub-

section (1), shatl, in addition, be liable to any dutg and charges pagable

in respect of such goods."

6.1 A plain reading of the aboue proui,sion giues understanding that

uhile the adjudging officer mag permit the redemption of goods on

paAment of fine in lieu of confiscation of goods ttlhich are prohibited in

nature, he shatt, in the ca.se of other goods, 'mag' permit redemption on

paAment of fine in lieu of confiscation.

6.2 There are two sittntions lrhich emerge out of the legal position

uhbh need-s to be addressed; firstlg, uhether the impugned goods are

in the nature of prohibited goods wherein the adjudicating authoitg has

an option to permit the goods to be redeemed on payment of fine in lieu

of confi,scation. Secondlg, whether the adjudging offirer has a discretion

so as to allow or not such goods to be redeem.ed on paAment of frne in

lieu of confi-scation.

6,3 For an appreciation of the same, it is required to see u-that are

prohibited goods is Section 2(33) of the Custom,s Act, 1962 defines

prohibited goods as follows :

Prohibited goods means "ang goods, the import or export on Luhich b
subject to ang prohibition under thi.s Act or ang other law for the time

being in force but does not include any such goods in respect of tt'thich

the cond-itions subject to uthich the goods are permitted to be imported or

exported haue been complied utith'"

In uieu.t of the aboue, for the goods to acquire a nature of being

prohibited ttho either be prohibited under Customs Act or ang other la ut

for the time being in force or the goods should haue been imported

wherein the conditions subject to tuhich the goods are pennitted to be

imported are not complied uith. Admittedlg, the impugned gold i's not

prohibited either under Customs Act or ang other laut for the time being

in force at the material time. As per the records of the ca.se, the appellonf. ..

haue nol submitted. angthing to shottt on record that the goods haue

been properlg imported. It is to be inferred that the impugned gold has

been imported tuithout follouting the due process of law that is to say

without fotlou.ting the procedures thereof. Therefore' it i-s to be held that

the impugned goods haue acquired the nature of being prohibited goods

in uieut of Section 2(33) of the Customs Act, 1962.

6.4 Hauing found that the impugned goods haue acquired the nahtre of
prohibited goods, the bsue u-thich remains to be decided as to uhether

the adjudicating authority can exerci,se [its] discretion to allotu the goods

to be redeemed. Going bg the unrdings of Section 125, it is clear that in
such circumstances Le. u.thether the goods are prohibited, the

adjudicating authoitg 'mog' permit the redemptian. That being the case

the Tribunal cannot sit in judgment ouer the di,scretion exercised bg the

\



competent authoitq dulg empowered under the statute. We jind that as
submttted by the Learned DR, the Hon'ble High Court of Madras has
categoicallg held that: "When a pima facie case of attempt to smuggle
the goods b made out, it is not upon the Tibunal, the issue not giue
positiue directions to the adjudicating authoity, to exercise option in
fauour of the respondents". We abo find that this Bench of the Tribunal
(supra) in a case inuolutng identical circum.stances has upheld the
absolute confiscation of gold bbcuits of forergn origin seized from a
passenger who claimed that the same u)ere purchased in Mumbai.

7. In ui,ew of the aboue, we find that the Order-in Appeal does not
require anA interuention and as such the appeaLs are rejected

5.10 I also rely upon the decision of the Hon'ble Tribunal, Bangalore in

the case of Ismail Ibrahim Versus Commissioner of Customs, Bangalore

l2ol9 (37O) ELT 1321 (Tri Bang)1, wherein the Hon'bie Tribunal following

the decisions of Honble High Court of Kerala in the case of Ambali

Karthikeyan [2000 (125) ELT 50 (Ker)] and Hon'trle High Court of

Karnataka in the case of K. Abdulla Kunhi Abdul Rahaman [2015 (330)

ELT 148 (Kar)l had upheld the absolute confiscation of gold in case where

two gold bars weighin g 2OOO.\4 grams were concealed discreetly in the

baggage wrapped in white paper and kept in plastic pouch. In present case

also, substantial quantity of gold i.e. 1488.240 grams concealed discretely

in inner coil of mixture grinder machine and concealed in paste form in his

inner pant.

5.11 I further rely upon the recent decision of the llon'ble Revisionary

Authority rride Order No. 217 /2O24-Cus, dated 16.LO.2024 on similar issue

i.e. attempt to bring undeclared gold in paste form in the case of Riswan

Kochupurayil Nazeer, has upheld the absolute confiscation of 788.940

grams of gold extracted from gold paste weighing a74.76O grams valued at

30,29,931/- (Assessable Value) and Rs 34,99,286/- (market value). The

penalty imposed was also upheld. The relevant paras are reproduced as

. The Gouernment has examined the matter. It is obserued that the

t has not declared the possesslon of impugned gold in his

ustom.s declaration form and it wa,s onlg through persi.stent enquiry

der
..

Y
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and examination of the Applicant, that the bodg concealment of the

impugned gold in paste form come to light. The AppeLlate Authoity has

also obserued that the Applicant in his uoluntary statement dated

04.O1.2021 under Section 1O8 of the Customs Act, 1962 odmitted that

he knew tLtat importing of gold utithout payment of duty i's an offence;

that he had cornmitted an offence by concealing the gold and not

declaing the same to euade payment of Customs dutg; that the

impugned gold uas handed ouer to him bg a person at Dubal uith
insttuctions to smuggle the same to India and promised the Applicant a

remuneration of Rs. 30,O00/- in return. The Applbant in his second

h
)---'



uoLuntary statement recorded on 16.01'2021 reiterated hi's earlier

statement. The Appellate Authoitg in para (11) of the said OJ-A, has

al.sonotedthat,onl1.O7.2O22'theAuthorisedrepresentatiueofthe
Applicant, Shi Nazeer, who i.s the father of the Applicant, has admitted

to his son's offence and has ai.so stated the Applicant has committed

this offence knowingly for financial gains. The impugned gold items

smuggled into India uia ingenious body concealment cannot be

consid-ered as bonafide baggage. The entire proceedings haue also

been couered under a Mahazar in presence of independent u-titnesses

tuhich atso corroborates the sequence of euents.

1O.1 The Applitant has contended that the import of gold i's not

'prohibited'. Howeuer, the Gouemment obserues that this contention of

the Applicant i.s against seueral judgements of the Hon'ble Supreme

Court in uhich it has been held that the goods, Import/ export whereof

is alloued subject to certain conditions, are to be treated as 'prohibited

goods' in cose such conditions are not fulfilled. In the case of Sheikh

Mohd. Omer us Collector of Customs, Calcutta & Ors (1971 AIR 293),

the Apex Court has held that for the purpose of Section I 1 1(d) of the

Customs Act, 1962, the term "Any prohtbition" means euerg prohibition.

In other words, all types of prohibition. Restiction i,s one tgpe of
prohibition. Gold is not allowed to be imported freelg in boggage and it
i.s permitted to be imported bg a possenger subject to fulfilment of
certoin conditions. In the present case, as corectly brought out by the

lou-ter authoities, the Applicont in this case did not fuljll the conditions

specified in thi,s behalf. In the co,se of M/s Om Praka.sh Bhatia Vs.

Commissioner of Customs, Delhi (2003(155) ELT423(SC)), the Hon'ble

Supreme Court has held that "if the conditians prescibed for import or

export of goods are not complied uith, it tuould be considered to be

prohibited goods. Further, in the case of UOI &Ors us. M/s Raj Grou-t

Impex LLP & Ors (2O21-TIOL- 187-SC-CUS-LB), the Hon'ble Supreme

Court has fotLotued the judgments in Sheikh Mohd. Omer (supra) and

Om Prakash Bhatia (supra) to hold that "ang restiction on import or

export i-s to an extent a prohibition; and the expression "anA

prohibition" in Section 1 11(d) of the Customs Act includes restictions."

10.2 In tlte case of Malabar Diamnnd Gallery P. Ltd. Vs ADG, DRI,
Chennal [2O16(341) ELT65(Mad.), the Hon'ble Madras High Court (le

s I 49 -252 / Cr I S / AHD / 2024 -2s

g. As per Section 123 of the Act, ibid, in respect of the gold and

manufactures thereof, the burden of proof that such goods are not

smuggled is on the person, from tuhom goods are recouered. Leaue

alone declaring the gold as required under Section 77 of the Custom's

Act, 1962, the Applicant chose to ingeniouslg conceal it in his rectum

and this utas detected onlg upon duing his seorch & examination.

Had be been the owner of the gold and had intended to declare the

gold to Customs, he utould not haue hod to resort to such ingenious

concealment. Thus, the lock of ang documents establi-shing ounership

and non-declarqtion is not surprising. Keeping in uiew the facts and

circumstances of the co,se and os the Applbant has failed to di,scharge

the onus placed on him in terms of Section 123' the Gouernment

concurs u.tith the adjudicating & appellate authoities that the

impugned goods were liable to confiscation under Section 111 ibid and

that the penaltg uas imposable on the Applbant.
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the Hon'ble Jurisdictional High Court) has summarized the position on
the issue, specificallg in respect of gold, as under:

"64. Dictum of the Hon'ble Supreme Court and High Courts makes it
clear that gold, maA not be one of the enumerated goods, as prohibited
goods, still, if the conditions for such import are not complied with, then
import of gold, unuld squarely fall under the definition "prohibited
goods", in Section 2 (33) of the Custom.s Act, 1962-- ."

10.4 In uieu of the aboue, the contention of the Applicant that the

offending goods are not'prohibited goods', cannot be accepted.

1 1 . The Gouernment obserues that the oiginal authoitg had denied
the release of gold items on paAment of redemption fine, under Section

125 of Customs Act, 1962. It is settled by the judgment of the Hon'ble

Supreme Court, in the case of Garg Woollen Mills (P) Ltd us. Addittonal
Collector of Custorns, Neut Delhi [1998 (104) E.L.T. 306 (5.C.)], that the

option to releose 'prohibited goods' on redemption fine is di.screttonary.

Hon'ble Delhi High Court has, in the case of Raju Shorma [2O2O (372)

ELT 249 (DeI)1, held that " Exercise of discretion bg judicial, or quasi-
judicial authorities, merits interference onlg where the exercise i.s

peruerse or tainted bg patent ihegalttA, or is tainted bg oblique motiue."

Further, the Hon'ble Delhi High Court in its order dated 21.08.2023 in
W.P. (C) Nos. 8902/2021; 9561/2o21; 13131/2o22; 531/2o22; &
B0B3/2O23 held that "......on infraction of a condition for import of
goods would al,so fall within the ambit of Section 2(33) of the Act and
thus their redemption and release uould become subject to the

discretionary pouer of the Adjudging Officer". Therefore, keeping in
uieu the judictal pronouncements aboue, the Commissioner (Appeals)

has correctlg refused to interfere utith the di.scretion exercised bg the

original authoitg.

12.1 As regards the prager for permitting re-export of the offending

goods, the Gouernment obserues that a specific prouision regarding re-

export of articles Imported in baggage is made in Chapter-Xl of the

Custonts Act, 1962, bg wag of Section 8O. On a plain reading of Section

80, it i.s apparent that a declaration under Section 77 is a pre-requi.site

for allowing re-export. Hon'ble Allohabad High Court has, in the case of
Deepak Bajaj us Commissioner of Customs (P), Lucknow(2o 19(365)

ELT 695(All.)), held that a declaration under Section 77 Ls a sine qua

non for allowing re-export under Section 80 of the Act, tbid. In thb case,

the Applicant had not made a true declaration under Section 77.

12.2 Further, the Hon'ble Delhi High Court has, in the case of Jasuir

Kaur us. UOI (2009 (241) ELf 621 (Del.)), held thot re'export i-s not

,A
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1O.3 Moreouer, the Hon'ble High Court of Delhi in its order dated
23.11.2023 in Wit Petition No. 8976 of 2O2O in the matter of Kiran
Juneja Vs. Unian of India & Ors. has held that "A fortiori and in term.s

of the plain language and intent of Section 2(33), an import which is
effected in uialation of a restrictiue or regulatory condition u.tould also

fall within the net of "prohibited goods". Hence, there is no doubt that
the goods seized in the present case are to be treated as "prohibited
goods", wtthin the meaning of assigned to it under Section 2(33) of the
Act, tbid.



permissibte uthen artble i's recouered from the passenger uhile

ottempting to smuggle it. Hence, the question of allouing re-export does

not arise.

13. The case laus relied upon bg the Applicant, in support of his

uaious contentions, are not applicable in uieu of the dbtum of Hon'ble

Supreme Court and Hon'ble Higtt Courts, as aboue.

14. In the facts and circumstances of the case, the Gouernment finds
that the orrler for absolute confiscation of the impugned goods a's

upheld- bg Commi,ssioner Appeals does not require ang interference'

The quantum of penattg imposed on the Applbant i,s neither harsh nor

excessh.te.

5.74 I further rely upon the recent decision of the Honble Revisionary

Authority in the case of Shri Riyas Khan, Order No. 19O 12O24-CUS, dated

Og.Og.2024 wherein absolute confiscation of two cut gold bits and 78 gold

ingots of 24 carat purity weighiog 262O grams valued at Rs 87,42,940/-

concealed in play station joy sticks, was upheld.

5.15 I further rely upon the recent decision of the Hon'ble Revisionary

Authority in thc case of Shri Japarulla Kalifulla, Order No. 237 12O24-CUi,

dated 27.11.2024 wherein absolute confiscation of one gold rod weighing

276.000 grams valued at Rs 9,38,4OO/-, concealed ingeniously, was

upheld.

5.16 I further rely upon the recent decision of the Hon'ble Revisionary

Authority in the case of Smt Vellaiyammai, Order No. 2OO 12O24-CUS,

daled 24.O9 .2O24 wherein absolute confiscation of one unfrnished gold

chain of 24kt weighing 99.800 grams valued at Rs 3,15,767 f-, recovered

during personal search, was upheld.
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1 5. The reui,sion application is rejected for the reasons oforesai'd'"

5.12 I further rely upon the recent decision of the Hon'ble Revisionary

Authority in the case of Ms Ros Maszwin Binti Abdul Kadir, Order No'

184 / 2O24-CUS, dated O4.O9 .2024 wherein absolute confiscation of one

long crude gold chain of 24 carat purity weighing 1.2 kgs valued at Rs

3g,7O,8OOl-, wrapped in a condom which was found concealed in lower

inner garment, was upheld.

5.13 I further rely upon the recent decision of the Honble Revisionary

Authority in the case of Sh Rafi Syed, Order No. 17512O24-CUS, dated

28.O8.2024 wherein absolute confiscation of 39 gold bars of 24 carat purity

weighing 3800 grams valued at Rs 1,16,58,40O/-, concealed inside plastic

pouches containing dates, was upheld.



5.17 I also rely upon the decision of Honble High Court of Kerala in the

case of Abdul Razak Versus Union of India [2012 (275\ E.LT 300 (Ker)]

maintained in the Honble Supreme Court [2017 (350) ELT A173 (SC)],

wherein the passenger, a carrier, tried to smuggle 8 kg of gold concealed in

emergency light, mixie, grinder, car horns etc. was held to be absolutely

confiscated and not allowed to be released on redemption fine. The relevant

para is reproduced as under:

scretion for absolute confiscation of gold.

18 In view of the above observations, and relying upon the decision of

.-...

tr

onble Tribunal, Bangalore, the Honble High Court of Kerala, the Honble

Supreme Court and the Hon'ble Revisionary Authority, it is clearly

established that the concealment in this case was ingenious as substantial

quantity of gold weighing 1488.240 grams was intentionally and

ingeniously concealed in the inner coil of mixture grinder machine and

concea-led in paste form in his inner pant to evade detection by the

customs authorities. The appellant did not intend to declare the said gold

and the same was detected only on scanning of the baggage of the

appellant and on his personal search' He also admitted that he was

s I 49 -2 52 I CU S I AHD I 2024 -2 5
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o6. After hearhg both sides and after consideing the statutory
proui.siors, uE do not think the appellant, a,s a matter of right, can

claim relea.se of the goods on paAment of redemption fine and

dutg. Duen though gold as such rls not a prohibited item and can

be imported, such import b subject to lot of restictions including

the necessity to declare the goods on arriual at the Custom.s

Station and make pagment of dutg at the rate prescibed. There i.s

no need for u.s in this ca.se to consider the conditions on uthbh

import is permissible and uhether the conditions are satisfted

because the appellant attempted to smuggle out the goods bg

concealirlg the same in em.ergencg light, mkie, grinder and car

homs ett. and hence the goods so brought i.s prohibitory goods as

there is clear uiolation of the statutory provi,sions for the normal

import of gold. Further, as per the statement giuen bg the

appellant under Sectian 1OB of the Act, he i-s onlg a cqrrier i.e.

prokssional smuggler smuggltng goods on behalf of others for
cor*ideration. We, therefore, do not find ang merit in the

appellant's case that he has the right to get the confiscated gokl

relea.sed. on paAmant of rede:mptian fine and duty under Section

125 of the Act."

In the present case also the appellant, working as carrier, concealed the

seized gold in inner coil of mixture grinder machine and gold in paste form

concealed in his inner pant with an intention to smuggle the same into

India. The gold was detected only on the scanning of the baggage of the

appellant and during his personal search on the basis of specific

intelligence. Therefore, the adjudicating authority has rightly exercised his

4



carrying the said gold and intended to clear the same without payrng

customs duty from the Airport. Thus, in my considered view, this is not a

case of simple non declaration of gold but a planned and intentional

smuggling of gold into India. Therefore, the adjudicating authority has

rightiy exerciscd his discretion for absolute confiscation of seized gold of 24

ktlggg.O purity weighing 1488.240 grams valued at Rs' 83,00,435/- (Tariff

Value) and Rs 95,64,919/- (Market Value) under 
,Customs 

Act' 1962' In

view of above, the absolute confiscation of gold.lof 24 kt gold weighing

WA8.24O grams valued at Rs. 83,00,435/- (Tariff Value) and Rs

95,64,919 /- (Market Value) is upheld.

5.19 Further, in respect of imposition of penalty amounting to Rs

3O,OO,OOO/- on the appellant for bringing undeclared gold weighing

14aA.24O grams valued at Rs' 83,00,435/- (Tariff Value) and Rs

95,64,glgl- (Market Value), the appellant has attempted to bring gold into

India without declaring the same and concealing the same ingeniously in

the inner coil of mixture grinder machine and concealed in paste form in

his inner pant. The quantum of gold is substantial and the appellant had

smuggled gold by ingeniously and intentionally concealing the same in the

inner coil of mixture grinder machine and in paste form in his inner pant'

The appellant was aware that smuggling of gold without payment of

customs duty is an offence and also admitted that he was carrying the said

gold and intendent to clear the same without paylng Customs duty from

the SVPIA, Ahmedabad. Thus, I am of the considered view, that the penalty

of Rs 30,00,000/- imposed on the appellant under Section 112(a)(i) of th

Customs Act, \962, in the impugned order by the adjudicating autho

appropriate as per provisions of Section 1 1 2 (a)(i) of the Customs

and commensurate with the omissions and commissions of the ap

*

12

Therefore, there is no infirmity in the impugned order and the sa

upheld

/AT-i'ESTED J
0ugto FPEALS

By Reqistered Post A.D

F.No s I 4e-2s2 I CUS I AHD I 2024 
%r2

MIT GUPTA)
COMMISSIONER (APPEALS)

CUSTOMS, AHMEDABAD.

Dated -01.01.2026

Oi?fiifs/
+?ifii st€i

r.ts (A

{#orfl
riieNosHr
).g{!ffir€rrd
), AHMEDABAD

s I 49 -2 52 I CU S I AHD t 2024 -25 PaEe 22 ol 23

6. In view ofabove, the appeal filed by the appellant is rejected

-: j.-" *



To,

(i) Shri Mooniruddin Mohammedhusain Pathan,
Resi-2530, Jamudiwala House,Sindhiwad,
Jamalpur, Ahmedabad-38000 1,

(ii) Rishikesh J Mehra, B/ 1 103, Dev Vihaan,
Behind 3rd Eye Residency, Motera Stadium Road,

Motera, Sabarmati, Ahmedabad-380005,

Coqv to:

^y/ 
n , Chief Commissioner of Customs Gujarat, Customs HouSE,

Ahmedabad.

The Principal Commissioner of Customs, Customs, Ahmedabad.

The Additional/Joint Commissioner of Customs, Customs, Ahmedabad.
Guard File
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