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This copy is granted free of cost for the private use of the person to whom it is issued.

| fereen SRR 1962 #1 W4T 129 & & (1) (@ar wate ¥ nft Fefwled Af %

aret % wEew § B SfF I9 IR ¥ I F AT AGLE FWI @ ar 7@ aewr A ww &
arfE & 3 WEW ¥ seC ¥vX AR/ /g (smaeT d@an), e dEe, (Tore fawm)

duz ur, 75 Reht B @duw aEe yHE IR |

-Un,der Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the .
following categories of cases, any person aggrieved by this order can prefer a Revision |
' Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry

of Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months (
from the date of communication of the order.

frwfefag =t smew/Order relating to :

((

Fw F w7 & sl 7% A7

(a)

any goods imported on baggage

(| (

WRE & AATT FOT o (FAT aTgT F «UEr 4T AfIAT WG X IAE A9 WM 9L AR T G
HT 4T 39 T=4e7 @ T IAR o F g odfw wve A 7 A 9X 47 I T § 9
IAR T AT A /AT F IAfET W | w4 RN

(b)

any goods loaded in a conveyance for importation into India, but which are not
unloaded at their place of destination in India or so much of the quantity of such goods
as has not been unloaded at any such destination if goods unloaded at such destination
are short of the quantity required to be unloaded at that destination.

(T (

frarges sfaffa, 1962 % wwarg X 997 Iu% T g41¢ AU Fawt F qgd qoF Ao
| sreTFft.

(<)

‘Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules
made thereunder. |

Wﬁﬁwmw&ﬁﬁﬁawﬁmwwmmﬁw#mi
f seht @k 3w F aw Fwffe sreme 99w @7 TRy - |

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

12 ft 12,1870 ¥ #E ¥.6 AT 1 & v Fuifa g 7w sgae @ eRa 6it ¢
g, Fed v s ¥ g9 1/ f ey g5 fwe o gar =i,

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

)

TEZ TEIAVT & F@TET ¥ g A<w H 4 wioad, IR F

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

(n)

e ¥ g amEes 1 4 wfdat

(c)

4 copies of the Application for Revision.

(%)

gerdteror e FraT F F g dhrges afdfaw, 1962 (zum @) # Ruffe fe e oz, |
6, 7ve, et ot f3fey 7t F of i & anfis amar § & . 200/-(F9Q <1 €Y 979)3T %.1000/-(FIC THF gAY
HT= ), |7 oft wreve €, & @ Fua wrar & saiiees e daree it 2 wiaat. 7fd ge, wi '
ST, FATAT 74T &% T I X TI¢ T @1 a7 39T FH 71 @ & HH F w7 F 5.200/- < 7T v A
F wfors §r a7 e & w7 7 2.1000/-

{d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under
the Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the
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fee prescribed in the Customs Act, 1962 (as amended) for filing a Revision Applicatioln”
If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

72 &, 2 ¥ Fdfiw gRT ATHEl ¥ AOTET I AHEl § a9 § gIe S A 59 aew &

Aed AEgW F@r g a1 T diArges afRfEw 1962 f gy 120 w (1) F aefiw wid @ ow-
3 # durges, ¥ IR gew @ {91 W afte it ¥ oaww Refifiw o o e

T TRT B

In respect of cases other than these mentioned under item 2 above, any person |
aggrieved by this order can file an appeal under Section 129 A(1) of the Customs Act,
1962 in form C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal a
the following address :

~t

dTaTes, FE9 IE OFF T FAT FW Customs, Excise & Service Tax Appellate
afiferr stferpeor, fanft &sfr s Tribunal, West Zonal Bench

@ A, FgaTet waw, FEe e 2" Floor, Bahumali Bhavan,
T, AHTLET, AGAREE-38001¢€ Nr.Girdhar Nagar Bridge, Asarwa,

|
Ahmedabad-380 016 !

Hrarges sfaffaw, 1962 | w1 129 €W (6) F A, SUTYeF AWAGH, 1962 FT AT 129
T (1) & sdfi7 srfle & vy Fefefee g g9 89 =ifiRu-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1)
of the Customs Act, 1962 shall be accompanied by a fee of -

()

mﬁmﬂaﬂmﬁﬁwﬁﬁﬁmﬂﬁaﬁwwwwm@twwm
T €€ Y A 9T A1@ §IQ AT IWH FH @r a7 UH g E9Q.

(a)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to whlch the appeal relates is five lakh rupees or less, one '
thousand rupees;

q)

| T & AT W 9iY wrE §9¢ F W g AfFH w99 g W@ & afdw T 8 an o gy

gfter & grafag wwe # wg T dwges sfesrd gro wim wr gew @) ame awr e

k (b)

where the amount of duty and interest demanded and penalty levied by any of'ficer'of
Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees ; |
|

)

W%mmﬁwwmmmwwwmmwm
(T &€ it W 99E dr@ ¢ & Jfdw g a1 T gWI 9. !

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

T wae & fFeg wfisr F amE, 90 T7 e F %10 #E FEA T, Wﬂﬁm@anﬁ?ﬁwﬁr,mﬂ:r |
210937 FI T, m%mrwﬁa‘rﬂﬁ‘,,mﬂ:rvmml

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where dlty |
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute. |
. E

I sfafrEE & eaRr 129 (@) F srwda i WIEHT F qWe AL TAF A - (F)
Uw ey F Pg a7 mwiREt & gard & g a1 s e F Rg e g sfie .
FUET (@) AT AT AT TH FT TAGGT F (9Q AL qAET & g9 w94 qiF & 7 ges
¥aw gH ATRU. ' !

Under section 129 (a) of the said Act, every application made before the Appellate Tribunai-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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Order-In-Appeal

M/s. Mahir Tex, Plot No. 57, Block No.-261, Ganesh Ind. Estate, Oplad,
Delad, Surat — 395 004 (hereinafter referred to as “the Appellant”) have filed the present
appeal against the Order — In - Original No. 01/AR/ADC/ICD-SACHIN/SRT/2023-24,
!dated 23.05.2023 (herein after referred to as “the impugned order”) passed by the
| Additional Commissioner, Customs, Surat (herein after referred to as “the “adjudicating
!authority"), .
12, Facts of the case, in brief, are that the Appellant had imported Capital
'Goods machinery, i.e., 10 sets of Waterjet Looms under EPCG Licence No. 5230010153,
dated 16.03.2012 by saving Customs Duty amount of Rs. 26,67,005/- (Actual Duty
Utilization of Rs. 8,94,753/-) under the cover of the below mentioned Bill of Entry at a
concessional rate of duty @ 3% by availing the benefit of exemption available under
'Notification INOA 103/2009 - Cus., dated 11.09.2009. The details of import are as per Table

'— | below:
TABLE -1

|| Sr. | BiliB_f"EﬁtFﬂb. & Number of Duty saved / Total Duty Bank
i No. | Date machinery cleared | available as Foregone / Guarantee
r per EPCG Debited at Amount
| | Licence the time of (InRs.)
| | (InRs.) clearance
; - : , (InRs.)
| 1. | 6926514, dated 10 26,67,005/- 8.,94,753/-
i 25.05.2012 ) 1,30,000/-

TOTAL 10 Sets 26,67,005/- 8,94,753/- '

2.1 Against the said EPCG Licence No. 5230010153, dated 16.03.2012, the

Appellant had executed a Bond dated 30.05.2012 before the Deputy/Assistant

Commissioner of Customs, ICD — Sachin, Surat for an amount of Rs. 30,00,000/- backed

by a Bank Guarantee No. 2700IFIBG0012, dated 15.05.2012 for Rs. 1,30,000/- issued by
'the Bank of Baroda, Lal Gate, Surat. They had undertaken to fulfilll the export obligation
as specified in the Notification and the licence.
!2.2 The said machinery, i.e., 10 sets of Waterjet Looms imported under the
‘aforesaid EPCG Licence were installed at their premises, as per the Installation
| Certificate dated 10.07.2012 issued by the Chartered Engineer, Shri B. K. Goel, Surat,
" | Surat certifying the receipt of thé goods imported and its installation.

2.3 As per the conditions of Notification No. 103/2008 - Cus., dated 11.09.2009,
the Appellant was required to fulfilll the export obligation on FOB basis equivalent to Eight
times the duty saved on the goods imported as specified on the Licence and
Authorization, within a period of Eight years from the date of issuance of EPCG Licence
In the instant case, the EPCG Licence was issued to the Appellant on 16.03.2012 and

accordingly, they were required to fulfilll export obligation by 16.03.2020, i.e., within a |
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|

_ _ _ |
period of Eight years from the date of issuance of Licence or Authorization and submit|
the Export Obligation Discharge Certificate (EODC) issued by the Regional DGFT

Authority before the jurisdictional Customs authorities.

2.4 On eompletion of First Block of 1 — 6 years, a letter F. No. ICD-|
Sachin/251/2012-13, dated 28.02.2019 was issued to the Appellant requesting them to|
submit evidences regarding export to the extent of 50% of the total export obligation.:_
However, the said letter was returned undelivered by the Postal Authorities.:
Subsequently, letters dated 10.01.2022 and 22.02.2022 were issued to the Appellant
requesting them to furnish the copy of EODC or any extension issued by the Regional
Authority, DGFT, Surat for fulfilment of export obligation. However, the Appellant had
not responded to any of the above correspondences.

| 2.5 Since, no response was received from the Appellant, a letter dated|

28.02.2022 vide letter F. No. ICD-Sachin/DGFT/07/2020-21 was written to the Foreigni
Trade Development Officer, DGFT, Surat requesting to inform whether the EODC had
been issued or any extension granted to the Appellant or any documents showing the
fulfilment of the export obligation have been received by their office against the aferesaid
EPCG Licence No. 5230010153, dated 16.03.2012. In response, the Assistant Director, -*
Directorate General of Foreign Trade, Surat vide letter F. No. EPCG/Mis./2020-21, datedj

' ,—--rrG&QB 2022 informed that the Appellant had not submitted any documents to them,

.'"' “G )

oy

/ ag.zgiist EPCG License No. 5230010153, dated 16.03.2012 in the matter.
ﬂ}\f \

_ ‘r SN .! V2 |

i"'\ t “9‘1""' 5 } ?}\

Lz :"f B / «/  Inview of the above, it appeared that the Appellant had failed to fulfilll the
o .\ [«

» expa;yobllgatlon as specified in the Licence and did not comply with the mandatory

.eorfdltton of the Notification No. 103/2009 - Cus., dated 11.09.2009, the condition of'

EPCG Licence and also the conditions of the Bond executed and furnished by them. The!
Appellant neither produced the EODC issued by the DGFT, Surat nor could produce anyi :
documents showing extension granted by them for fulfilment of export obligation.\
Therefore, the Appellant was liable to pay Customs Duty not paid (i.e. saved) by them
amounting to Rs. 8,94,753/- at the time of import / clearance along with interest at the
applicable rate, in terms of condit’ions of the said Notification read with condition of th'erI
Bond executed by them read with Section 143 of the Customs Act, 1962. Further, the,
Bank Guarantee No. 27OOIFIBGOO12, dated 15.05.2012 for Rs. 1,30,000/- issued by the
Bank of Baroda, Lal Gate, Surat furnished by them against the aforesaid EPCG Licence.
No. 5230010153, dated 16.03.2012 appeared liable to be encashed and deposited in the
Government Exchequer.

2.7 Accordingly, a Show Cause Notice under F. No. VIII/10-07/0&A/ADC/,
MahirTex/2022-23, dated 28.04.2022 was issued to the Appellant, proposing as to why: |
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i. The benefit of concessional rate of duty @ 3% for EPCG Scheme under
Notification No. 103/2009-Cus., dated 11.09.2009 on the imported Waterjet Looms
imported in their name should not be denied;

ii. Customs Duty amounting to Rs. 8,94,753/- being the duty foregone at the time of

import under EPCG Licence should not be demanded and recovered from them

along with interest in terms of Notification No. 103/2009-Cus., dated 11.09.2009

as amended, read with the conditions of Bond executed and furnished by them in

terms of Section 143 of the Customs Act, 1962 by enforcing the terms of the said

Bond. Further, why the Bank Guarantee No. 2700IFIBG0012, dated 15.05.2012

! for Rs. 1,30,000/- backed against the Bond, should not be appropriated and
! adjusted towards the duty liability as mentioned above;

ii.  Theimported Capital goods should not be held liable for confiscation under Section

| 111 (o) of the Customs Act, 1962 read with the conditions of Bond executed in

terms of Section 143 of the Customs Act, 1962 read with Customs Notification No.
103!2009-Cus.; dated 11.09.2009 as amended from time to time;

iv. Penalty should not be imposed under Section 112 (a) and Section 117 of the
Customs Act, 1962;

2.8 The Adjudicating Authority, vide the impugned order, has passed order as
detailed below:

i. He disallowed the benefit of concessional rate of duty @ 3% for EPCG Schmé’r‘neé__-‘=

under Notification No. 103/2009-Cus., dated 11.09.2009 on the subject machihery ;

imported in the name of the Appellant;

i. He confirmed the demand of Customs Duty amountmg to Rs. 8,94,753/- being the
duty foregone at the time of import of Capital Goods under EPCG Licence in terms
of Notification No. 103/2009-Cus., dated 11.09.2009 as amended, read with the
conditions of Bond executed along with interest and ordered the same to be

recovered in terms of Section 143 of the Customs Act, 1962 by enforcing the terms
| of the above mentioned Bond; "

iii. He confiscated the subject imported Capital goods under Section 111 (o) of the

Customs Act, 1962 read with the conditions of Bond executed in terms of Section
143 of the Customs Act, 1962 read with Customs Notification No. 103/2009 - Cus.,
dated 11.09.2009. However, he gave an option to redeem the said goods on
payment of redemption fine of Rs. 12,19,472/- under Section 125 (i) of the
Customs Act, 1962;

iv.  He ordered to appropriate the amount of Rs.23,43,665/- paid vide TR — 6 Challan

No. 08/22-23, dated 26.05.2022 to be adjusted against the duty liability confirmed

at (ii) above;

-v.  He ordered to appropriate the amount of Rs. 1 30 000/- by encashment of the Bank |

Guarantee No. 2700IFIBG0012, dated 15.05.2012 for Rs. 1,30,000/- issued by the

] it A\
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Bank of Baroda, Lal Gate, Surat submitted by the Appellant, towards the confirmed
demand of duty and interest and penalties;

He imposed penalty of Rs. 89,475/- upon the Appellant under Section 112 ( u)
of the Customs Act, 1962;

He imposed penalty of Rs 1 OOOI— upon the Appellant under Section 117 of thé

Customs Act, 1962; ' ' |+ -

B_eing aggrieved with the impugned order passed by the adju‘dicatin.

authority, the Appellant have filed the present appeal. The Appellant have, inter-alia)

raised various contentions and filed detailed submissions as given below in support of

their claims:

v

\}_‘

That since they could not export the goods within the EO peridd. they paid
Customs duty and Interest for the duty saved value utilized of Rs. 8,94,753/-;
They had submitted the calculation of duty amount to Customs officer and after
verification of calcula'tion, TR-6 Challan No. 08/22-23, dated 26.05.2022 for Rs.
23,43,665/- was given to Customs officer and the same was paid on 26.05.2022;
The documentary evidence was available on record before adjudicating authority[
at the time of pe_rsonal_ hearing. However, the adjudicating authority did no}
consider the proper fact;

EPCG License have been issued by DGFT and EODC also issued by DGFT
under this circumstances, the demand of Customs duty, for not fulfillment of
export obligation is erroneous and beyond his jurisdiction; d

When the demand of duty does not survive then automatically no interest can be
demanded and penalty imposed needs to be set aside; |
In the present case, the adjudicating authority has imposed Redemption Fine in
lieu of confiscation. The provision of Section 111 (o) of the Customs Act, 1962 is:
not applicable to the present case. In the present case, import of goods were
exempt under EPCG Policy of DGFT. According to the policy of EPCG, we have
paid the Customs Duty along with interest and submitted the evidence to the
adjudicating authority and DGFT both. According to EPCG Policy, we have
submitted all the documents to the DGFT, Surat for the issue of Regularization owl
bonafide default as per Para 5.14 of H.B. The same was issued by the DGFT on’
24.02.2023, and the copy of the same was submitted to the Commissionero
Customs, ICD Sachin. Once the EODC is issued-by the DGFT, and the licens
is regularized, then Customs department cannot say that exemption under EPC

is wrongly taken. Under this circumstances, provision of Section 111 (o) of th
Customs Act, 1962 cannot be invoked. Hence redemption fme imposed in thé
impugned order is liable to be set aside; i

i

|
|
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PERSONAL HEARING:

4, Personal hearing in the matter was held on 30.04.2025 in virtual mode. Shri
Nikhil Jacob Parapurathu, Advocate appeared for hearing on behalf of the Appellant. He
reiterated the submissions made in the appeal memorandum.

| _

| :
DISCUSSION & FINDINGS:

5_ | have carefully gone through the appeal memorandum as well as records

bf the case and the submission made on behalf of the Appellant during the course of

Ihearing. The issue to bé decided in the present appeal is whether the impugned order

passed by the adjudicating authority disallowing the benefit of concessional rate of duty
under Notification No. 103/2009 - Cus., dated 11.09.2009, confirming the demand of duty
élong with interest, confiscating the Capital goods under Section 111 (o) of the Customs
Act, 1962 and imposing penalty upon the Appellant under Sections 112 (a) (i) and 117
of the Customs Act, 1962, in the facts and circumstances of the case, is legal and proper

or otherwise.

B, Being aggrieved, the Appellant has filed the present appeal on 21.07.2023.
In the Form C.A.-1, the date of communication of the Order-In-Original dated 23.05.2023
has been shown as 21.07.2023. Therefore, the appeal has been filed within normal
period of 60 days, as stipulated under Sectian 128 (1) of the Customs Act, 1962. Further,
bPthra Appellant has paid the entire duty along with interest, thereby fulfilling the requirement
~ lof pre-deposit of filing the appeal as envisaged under the Section 129 E of the Customs
Act, 1962. As the appeal has been filed within the stipulated time-limit and complies with
!the requirement of Section 129E of the Customs Act, 1962, the appeals has been
‘admitted and being taken up for disposal on merits. '

F4 It has been contended by the Appellant that the Customs duty aiong’i}vith

interest have been paid to the Customs department, but the adjudicating authority did not '

consider this fact. In this regard, n perusal of the impugned order, it is observed that the
'adjudicating has held that:

14.5.  Further, | find that the said noticee has submitted letter dated
25.05.2023 wherein they have submitted a Cheque No. 524701 dated
26.05.2022 of the Bank of India for the amount of Rs. 23,43,665/-, for payment
of Customs duty Rs. 8,94,753/- along with the interest of Rs. 14,48,912/- (Total
23,43,665/-). | find that the subject Cheque No. 524701 dated26.05.2022 has
been encashed vide T R 6 Challan No. 08/22-23 dated 26.05.2022 for Rs.
23.43.665/- and the same has been deposited in Government exchequer.”

7.1 From the above, | find that that the adjudicating authority has considered
the amount paid by the Appellant and deposited the same in the Government Exchequer
towards the fulfilment of the export obligation and appropriated towards the Customs duty

_ # \/ Page 8 of 13
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and Interest. Hence, | do not find any infirmity in the observatlons and findings of the

adjudicating authority.

7.2 It is not under dispute that the Appellant have not fulfilled their expoﬁ
obligation inasmuch as they have not submitted the Export Obligation Discharge
Certificate evidencing the fulfillment of the export obligation in respect of the EPCG
License No. 5230010153, dated 16.03.2012 issued by the DGFT. It is further observed
from the records of the case that the Appellant have not been able to submit the EODd
before the appellate authority as well. It is pertinent to mention that in view of non:
submission of the EODC, the Appellant is not entitled to the benefit of the Notification ibid|
In view of the above, | agree with the observations and findings of the adjudicating
authority and do not find any justification to interfere with the findings in the impugned
order passed by the adjudicating authority.

8. G As regard the issue of confiscation of the subject Capital Goods, the

adjudicating authority in the impugned order has held that: i

“19. Regarding the issue of liability of subject Capital Goods to

confiscation, | find that the Capital Goods were imported by availing the benefit

- Of exemption under Notification No. 103/2009-Cus dated 11.09.2009. One of

/?}i‘;\%}: conditions laid down in the said exemption Notification is that the Noticee

@G\ “Was required to export goods valued at Eight times the amount of Duty so
>$\a\ved within a period of Eight years. Thus, the exemption was admissible

Aoy bject to fulfillment of the conditions laid down in the exemption Notification. |

i J0 the instant case, the condition stipulated under the exemption Notification |

et 5" has not been fulfilled and thereby | find that the said Capital Goods are liable ’

: to confiscation in terms of the provisions of Sectfon 111 (o) of the Customs ‘

| Act 1962............ . ‘

|

|

8.1 In this regard, it is relevant to refer to the Section 111 (o) of the Customé
Act, 1962 which is reproduced below for ease of reference:

“111. Confiscation of improperly imported goods, etc.

The following goods brought from a place outside India shall be liable
to confiscation:

(o) any goods exempted, subject to any condition, from duty or any
prohibition in respect of the import thereof under this Act or any other
law for the time being in force, in respect of which the condition is not
observed unless the non-observance of the condition was
sanctioned by the proper officer;” '

8.2 On perusal of the above legal provision, it is observed that this sub-clausj
is applicable in respect of any goods which were exempted subject to certain conditio
and upgn violation of such condition, the said goods shall be liable for conflscatlon

4;—5
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8.3 "It has been already held in the above paragraph that the Appellant have
failed to fulfill the exemption condition as envisaged under Notification No. 103/2009 —

us.. dated 11.09.2009. Hence, | am of the considered view that the violation which has

een alleged and upheld by the adjudicating guthcrity in the impugned order is correct
thasmuch as the conditions laid down in the Notification ibid have not been fulfilled by the
-/fﬂ\ppellant. Accordingly, Ithe confiscation ordered by the adjudicating authority for the
violation of the Notification No. 103/2009 — Cus., dated 11.09.2009 is correct and in
accordance with the law. In view of the above, | do not find any infirmity in the findings
of the adjudicating authority with regard to the confiscation of the subject goods under
Section 111 (o) of the Customs Act, 1962.

8. As regards the penalty under Section 112 (a) of the Customs Act, 1962, it
i's observed bn perusal of the plain text of the Section 112 (a) of the Customs Act, 1962,
that any person, who, in relation to any goods, does or omits to do any act which act or
bmlssu:)n would render such goods liable to confiscation under Section 111, shall be liable
0 penalty. It has been already held in above paragraph that the subject goods are liable
or confiscation under Section 111 (o) of the Customs Act, 1962. In this context, it is
elevant to refer to the jud_gmen't of Hon'ble Tribunal, Mumbai in the case of_Vijaybhai Vs.
| ommissioner of Customs, Airport, Mumbai - 2014 (313) E._L.T. 506 (Tri. - Mumbai),
wherein the Hon'ble Tribunal has held that once the goods are found liable to confiscation
iunder Section 111, penalty under Section 112 is consequential. The relevant para of the

order is reproduced below: -

«9.27 The last issue for consideration is regarding the penalties to be
imposed on the appellants. Once the goods are found liable to confiscation
under Section 111, penalty under Section 112(a) is consequential. It is a
settled position in law that for imposition of penalty under Section 112(a);
there is no requirement of mens rea. In the present case mens rea is clearly
evident from the documentary evidences available on record and also from
the statements of the appellants. Penalties of Rs. 70 lakhs and Rs. one crore
has been imposed on the appellants M/s. Vijaybhav and M/s. Deepali Exports
respectively. Considering the fact that all these frauds have been committed
| to save the premium on REP licences which is on an average 3% of the value
'| of the licences and also considering the fact that 3% of the face value of the
[ forged licences far exceeds the penalties imposed, we do not find it

| necessary or appropriate to interfere with the penalties imposed on these two
| appellants. In the facts and circumstances of the case, the penalties imposed
| cannot be said to be harsh or excessive. As regards the penalties of Rs. 80
lakhs and Rs. 1 crore imposed on M/s. Vaibhav Exports and M/s. Pushpak
Impex, 3% of the value of imports on the basis of forged licences works out
to Rs. 42 lakhs and Rs. 36 lakhs. Therefore, in respect of these two
appellants, we reduce the penalties from Rs. 80 lakhs and Rs. 1 crore fo Rs.
42 lakhs and Rs. 36 lakhs respectively. Since all the firms are proprietary
firms, there is no need to impose separate penalties on the f:rm as well as
: their proprietors. Therefore, we set aside the penalties imposed on

P
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|
Gyanchand Jain, Rajesh Jain, Hiralal Uttamchand Jain and Kamlesh Khicha” ‘
|
|

| 9.1 Further, it is pertinent to mentton that mens rea is not a pre-requisite fori I
imposition of the penalty under Section 112 (a) of the Customs Act, 1962. It is relevamj
to refer to the observation of the Hon'ble CESTAT, Mumbai Bench in case of Shipping%
Corporation of India [2014 (312) E.L.T. 305 (Tri.-Mumbai)] wherein, it is held that ;

BEE . | smmsseea However penalty under Section 112(a) is sustainable !
as the said section does not require any mens rea on the part of the
appellants and mere violation of the statutory provisions would suffice. The
decisions of the Hon’ble Apex Court in the case of Gujarat Travancore
Agency v. CIT [(1989) 177 ITR 455 (S.C.) = 1989 (42) E.L.T. 350 (S.C.)]

and Chairman, SEBI v. Sriram Mutual Fund & Anr. [2006-TIOL-72-SC-
SEBI] refer and ratio of the same would apply. ..... ”

(emphasis supplied)j

|
9.2 Similarly, in case of Imperial Trading LLC [2005 (181) E.L.T. 29 (Tri. :
Mumbai)], it is held that : |
!
“11. The Commissioner imposed a penalty of Rs, 2.00 lakhs on the
importing firm under Section 112(a) of the Customs Act. The appellant, M/s.
Impex Enterprises, caused the import of goods which are liable to
= confiscation under Section 111. Mens rea is not a necessary ingredient for
.»"-"4-\ I’;;\lmposmq a penalty under Section 112(a) of the said Act. However, having :
i ,xegard to the circumstances of the case, we reduce the penalty to Rs. 1.00

(emphasis supplied)

In view of the above, | am of the considered view that the Appellant is liable
to penalty under Section 112 (a) (ii) of the Customs Act, 1962. Accordingly, | agree with
I the observations and findings of the adjudicating authority and | uphold the impugned
order imposing penalty upon the Appellant under Section 112 (a) (ii) of the Customs Act,_;
1962 and reject the contention of the Appellant. .'
|
' 10. As regards penalty under Section 117 of the Customs Act, the same is
| reproduced below for ease of reference:- |

“117. Penalties for contravention, etc., not expressly mentioned. — Any .
person who contravenes any provision of this Act or abets any such
contravention or who fails to comply with any provision of this Act with which it
was his duty to comply, where no express penalty is elsewhere provided for
such contravention or failure, shall be liable to a penalty not exceeding one
lakh rupees.”

10.1 On perusal of the above legal provision, it emerges that the penalty under
this act can be imposed on any person for contravention of any provision of the Act ori
abetting any such contravention or failing to comply with any provision of the Act with

1
|
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which it was his duty to comply for which no express penalty is provided.

10.2 In the instant case, it is observed that the adjudicating has imposed penalty
upon the Appellant under Section 112 of the Customs Act for violations of the conditions
of the Notification No. 103/2009 - Cus., dated 11.09.2009, as they had failed to submit
the EODC in respect of EPCG License No. 5230010153, dated 16.03.2012. No other
contravention has been mentioned in the impugned order. As penalty has already been
imposed under the Section 112 of the Customs Act, 1962 for this contravention, in my
considered view no penalty under Section 117 of the Customs Act, 1962 can be imposed.
In view of the above, the penalty imposed upon the Appellant under Section 117 of the
Customs Act, 1962 is legally not sustainable, and is liable to be set aside.

1. It has been further contended by the Appellant that the EPCG License has
been issued by the DGFT and EODC is also required to be issued by the DGFT. Thus,
|
|beyond jurisdiction. Considering the facts of the case, itis observed that it is not in dispute
that the proceedings have arisen on account of the fact that the Appellant had failed to
fulfilll the export obligation as specified in the Licence and did not comply with the
mandatory condition of the Notification No. 103/2009 - Cus., dated 11.09.2009. Since,
the export obligation have not been fulfiled under the Notification ibid, the resulting
proceeding clearly fall under the provisions of Customs Act, 1962. In view of the above,
'| am of the bonsidered view that the adjudicating authority is the competent authority to
| initiate action upon the violation of the provisions of this Notification read with those of the

the demand of Customs duty for not fulfillment of export obligation is erroneous and

Customs Act, to safeguard the Government Revenue. Hence, | do not find any infirmity
'in the findings of the adjudicating authority and accordingly, the contention of the
;Appellant is legally not sustainable and accordingly are rejected.

’ 12.¥ - In view of the discussions made above, the appeal filed by the Appellant is |

| disposed off in below terms:

. i. The impugned order disallowing the benefit of concessional rate of duty @ 3.% for

EPCG Scheme under Notification No. 103/2009-Cus., dated 11.09.2009 on the
subject machinery imported in the name of the Appellant is upheld,;

ii. The impugned order confirming the demand of Customs Duty amounting to Rs.
8,94,753/- being the duty foregone at the time of import of Capital Goods under
EPCG Licence in terms of Notification No. 103/2009-Cus., dated 11.09.2009,
along with interest is upheld;

. iii. The impugned order confiscating the subject imported Capital goods under
Section 111 (o) of the Customs Act, 1962 and subsequently imposing redemption
fine under Section 125 (1) of the Customs Act, 1962 is upheld;

iv.  The impugned order appropriating the amount of Rs. 23,43,665/- paid vide TR —
6 Challan No. 08/22-23, dated 26.05.2022 agamst the duty liability confirmed at

(ii) above is upheld
= L__ \Z Page 12 of 13
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v. The impugned order appropriating the amount of Rs. 1,30,000/- by encashment
of the Bank Guarantee No. 2700IFIBG0012, dated 15.05.2012 for Rs. 1,30,000/-
issued by the Bank of Baroda, Lal Gate, Surat towards the confirmed demand of
duty and interest and penalties is upheld;

vi. The impugned order imposing penalty of Rs. 89,475/- under Section 112 (a) (ii) of
the Customs Act, 1962 is upheld,; |

vii. The impugned order imposing penalty of Rs. 1,000/~ under Section 117 of the |
Customs Act, 1962 is set aside; :

| 13. Accordingly, the appeal filed by the Appellant is disposed off in above terms. ‘
; ' /X(—A/mit Gupta) |

Commissioner (Appeals),
Customs, Ahmedabad

7 1"‘\ 13(";;;\"\

F. No. S/49-243/CUS/AHD/2023-24 / ///,/ Date: 01.05.2025

By Registered Post A.D

To,

M/s. Mahir Tex, .
| Plot No. 57, Block No. 261,
Ganesh Ind. Estate,
Oplad, Delad,
Surat — 395 004

Shri Nikhil Jacob Parapurathu
Advocate

375, Belgium Square,

Delhi Gate, Ring Road,

Surat — 395 003

- Copy to:

The Chief Commissioner of Customs Gujarat, Custom House, Ahmedabad.
The Principal Commissioner of Customs, Custom House, Ahmedabad. ,
The Additional Commissioner of Customs, Customs House, Surat.
Guard File. ’
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