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I
| This copy is granted free of cost for the private use of the person to whom it is issued.

| Hromgremarfufay 1962 #URT 129 Stet (1) (@uremifia)
I C e R E e Bt L o e

| Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to The
Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance, (Department of

[ Revenue) Parliament Street, New Delhi within 3 months from the date of communication of the
order

|

Fafaf@erafRmeremorder relating to -

()

TSI aTa.

L (a)

any goods imported on baggage.

‘(l‘"ﬂ
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‘ (b)

any goods loaded in a conveyance for importation into India. but which are not unlcaded at their
place of destination in India or so much of the quantity of such goods as has not been unloaded at
any such destination if goods unloaded at such destination are short of the quantity required to be
unioaded at that destination.

| ety 1962 Berawmax AURHSHNHTAGTEaHT b asaRhaTTRT P eaa,

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

‘3. |

SRSEF AR R TR aTE R -

The revision application should be in such form and shall be verified in such manner as may be
specified in the relevant rules and should be accompanied by :

ﬁﬁ“ﬁt‘jﬂ?qu. 1870BHGH 6 ITYHT 1 SHUATUIRATPTICHTHREHITINR 4

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under
Schedule 1 item 6 of the Court Fee Act, 1870.

D gy

e

TG EITAv b S TATAT NIRRT 4 Hrerar afeal Za hg’;\

‘ (b)

4 copies of the Order-in-Original, in addition to relevant documents, if any /;‘ 4

e TRgadee 4 wfa B

4 copies of the Application for Revision. ..

)

Gilaa;lalﬂ?!ﬂﬂflai'Elqmﬂl’!ﬁﬁaﬂalglq“‘ (qul!i!i”ai” ™~ . 'I‘- -
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( UT¥.1000/-(FUCTHEHAIRHATH
sramfiaTeTg) SmefRa

). ; f T
ﬁw,m,ﬂmmammmqﬁm@m.zom
IRafusearaRafise e adEus.1000/-

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two Hundred
only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the Head of other
receipts, fees, fines, forfeitures and Miscellaneous Items being the fee prescribed in the Customs

Act, 1862 (as amended) for filing a Revision Application. If the amount of duty and interest

demanded, fine or penalty levied is one lakh rupees or less, fees as Rs.200/- and if it is more than
one lakh rupees, the fee is Rs.1000/-.
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|
In respect of cases other than these mentioned under item 2 above, any person aggrieved by this |
|

order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the
Customs, Excise and Service Tax Appellate Tribunal at the following address

Ararges, PauIdcyrmada@eiiags(fy | Customs, Excise & Service Tax Appellate

U, Ui ads | Tribunal, West Zonal Bench |

|
ST, SgHTEIHAA, ® e TRURFRYA, 3[R | 2" Floor, BahumaliBhavan,
gl 3{gHcId1G-380016 Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

HaTRemaTulTaH, 1962 BIURT 129 ¢ (6) Hardl Hargewafufan 1962 HIURT 129 |
g1 FafHerfladarfaiif@agrraarsAafRe- |

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of - |

(@)

SrflerRa AT g e T e U g T A e o T TSAUTER TGS B
FHUTATEE IS HA G HE AP e R UL,

(@)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in
the case to which the appeal relates is five lakh rupees or less, one thousand rupees,

SR AT A eTg e AT H UG R GRS U T TGS B 1}
FHIAATEEITRs T dfETerduaaarEdfUaTedn UagwReUY !

(b)

where the amount of duty and interest demanded and penalty levied by any officer of ~ Customs
in the case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh
rupees, five thousand rupees ,

SRR AT TP U R TReh A IS RIg RN A3 RS TR TN AR S B
FHIGETREE IR Sl IR UL,

where the amount of duty and interest demanded and penalty levied by any officer of Customs u?_‘
the case to which the appeal relates is more than fifty lakh rupees, ten thousand rupees

SR, Sgihaac siaargts, fUleRESU |

ﬂﬁmﬁ@ﬁm&ﬁmﬁmﬁm 10% HETHIIWR, TR [chUTYehUaS SIadIGHe gD “

’5 appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded {
ere duty or duty and penalty are in dispute, or penaity, where penailty alone is in dispute.

aG:f&lﬁ'ﬁUﬂﬂﬂﬂm 129 (Q) %mmmmmwmmmm (Eﬁj |

ARSI faU® gURAB g Hlauge-a ferefe ey
(@) mmmoﬁmmﬁmwﬁm |

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal- '
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or ‘

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred
rupees.
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ORDER-IN-APPEAL

The Deputy Commissioner of Customs (Review), Custom House,
Mundra, (hereinafter referred to as ‘the appellant department’) have filed the
present appeal in terms of Section 129D (4) of the Customs Act, 1962 on the
basis of Authorization/Review Order No. 09/010/2025-26 dated 12.02.2026
issued by the Commissioner of Customs, Mundra, challenging Order-in-Original
No. MCH/ADC/ZDC/433/2025-26 dated 10.12.2025 (hereinafter referred to as
“the impugned order”) passed by the Additional Commissioner, Custom House,
Mundra (hereinafter referred to as “the adjudicating authority”) in case of M/s
Nijanand Steel, Survey No.: 287/1, Plot No. 03, Opp. Panchpipla Complex
Street, Shapar Road, Shapar-Veraval, Rajkot 360 024 (hereinafter referred to as

‘the respondent’).

2. Briefly stated, facts of the case are that the respondent, in respect
of imports of Stainless Steel Welded Pipes J3 (Industrial Use) made from
Malaysia through Mundra Port (INMUNI1) during the period February 2020 to
July 2020 filed two Bills of Entry, namely Bill of Entry No. 6720655 dated 01 02
2020 and Bill of Entry No. 8166753 dated 17.07. 2020, declaring the goods
under CTH 7306, and claimed nil Basic Customs Duty by availing preferential
tariff benefit under Notification No. 46/2011-Customs dated 01.06.2011 (Sr.
No. 968(1)), on the strength of Country of Origin (COO) Certificates purportedly

issued in Malaysia. At the time of import, the respondent paid Customs duty

resulting in a short-levy of 27,09,866.

2.1 Investigation was initiated by the Directorate of Ré;;e‘riue ! '-f'A
Intelligence (DRI) on the basis of intelligence that several COO cemﬁcates ,&;
issued by Malaysian authorities in respect of certain exporters were non—‘u-
authentic. It was noticed that the suppliers involved in the present case, namely

M/s Artfransi International Sdn. Bhd. and M/s Jentayu Industry, Malay51a,
figured in the list of exporters whose COO certificates were reported to be not
genuine. Verification was carried out with the Ministry of International Trade

and Industry (MITI), Malaysia, which categorically confirmed that no
applications for issuance of COO had ever been received from the said exporters

through their e-PCO system.
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22 On scrutiny of import documents, it was found that the respondent
had claimed preferential duty benefit solely on the basis of COO certificates
bearing numbers KL-2020-Al-21-0101184 dated 24.01.2020 and KL-2020-Al-
21-057853 dated 20.01.2020, both of which were issued prior to 18.05.2021
and were subsequently declared inauthéntic by the Malaysian issuing authority
and the FTA Cell, CBIC, vide communications placed on record. It was thus
established that the respondent had wrongly availed duty exemption under the

Indo-Malaysia Preferential Trade Agreement.

2.3 Statements under Section 108 of the Customs Act, 1962 were
recorded from Shri Vijay Vallabhbhai Savaliya, Partner of M/s Nijanand Steel.
In his statement, he admitted that the firm had imported the said goods from
Malaysia, had availed the benefit of Notification No. 46/2011-Customs on the
basis of COO certificates provided by the suppliers, and accepted that the
certificates were later found to be non-authentic. He acknowledged the firm's
liability to pay differential Customs duty along with applicable interest and
penalty, while stating that they had relied upon documents furnished by

overseas suppliers and had no independent means to verify their authenticity.

2.4 Documentary verification revealed that the respondent had failed to
comply with the requirements of Section 28DA of the Customs Act, 1962 and
the Customs (Administration of Rules of Origin under Trade Agreements) Rules,
2020 (CAROTAR, 2020) The respondent did not possess sufficient information
_rc‘garding the origin criteria of the goods, did not exercise reasonable care to
. ure the authenticity of the COO certificates, and made a declaration in the
ntry which was not supported by valid origin documents. Consequently,

erential duty benefit claimed under Notification No. 46/2011-Customs

2:5 A. Show Cause Notice dated 30.12.2024 was issued proposing
disallowance of exemption, recovery of differential duty of ¥7,09,866 under
Section 28(4) along with interest under Section 28AA, confiscation of the goods
having total assessable value of Rs. 54,68,921 under Sections 111(m), 111(0)
and 111(q) of the Customs Act, 1962, and imposition of penalties under
Sections 112(a) & 112(b) and/or 114A & 114AA .
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2.6 The respondent was granted multiple opportunities for persone’
hearing on 26.09.2025, 13.10.2025 and 07 11.2025, however, the respondent

neither appeared nor submitted any written submissions

27 The adjudicating authority observed that the respondent had made
a seclf-assessment declaration claiming preferential duty benefit without
exercising due diligence, despite the statutory obligation under Sections 17 and
46(4) of the Customs Act, 1962. It was held that submission of inauthentic COO
certificates amounted to mis-statement and suppression of facts, justifying
invocation of the extended period under Section 28(4) The authority further held
that under Rule 6 and Rule 7 of CAROTAR, 2020, and Rule 13 of the Rules of
Origin, 2009, the Customs authorities were empowered to deny preferential
tariff treatment once the COO certificates were found to be non-genuine,

without requiring further verification

2.8 It was concluded that the respondent had wrongly availed
exemption under Notification No. 46/2011-Customs, resulting in evasion of
Customs duty. Accordingly, the Bills of Entry were held liable for re-
assessment, and the differential duty of ¥7,09,866 was confirmed along with

applicable interest.

2.9 The imported goods were held liable to confiscation under Sections
I11(m), 111(0) and 111(q) of the Customs Act, 1962, with an option of
redemption on payment of fine under Section 125. However, the goods covered
under above said Bills of Entry are not physically available for conﬁscatioz}, no \
redemption fine was imposed. The respondent was also held liable to penalties_ -

il R
. . ! - -',rr.-f‘ N
under Sections 114A and 114AA, considering the nature of mls~declarat1qr_§_a}1d !

‘.\'.
B

misuse of preferential trade benefits. " cf i/ e L ..1 r
Gxzgdtr |}
.‘gr ."-.\
2.10 Accordingly, the adjudicating authority ordered to confiscat the:

— —/

goods under Section 111 (m), (o) & (q) of Customs Act, 1962 The adjudicaﬁﬁg
authority also noted that the goods had already been cleared and were not
available physically for confiscation. Since the goods were not physically
available for confiscation, the adjudicating authority did not impose any

redemption fine in lieu of such confiscation.

3. The appellant department has contended that the adjudicating

authority has erred in holding that redemption fine under Section 125 of the
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Customs Act, 1962 is not imposable merely on the ground that the goods were
not physically available for confiscation. Being aggrieved by the non-imposition
of redemption fine in lieu of confiscation in the impugned order on account of
such non-availability, the appellant department has preferred the present

appeal, inter alia, contending as under:

e “The adjudicating authority has erred in law by holding that redemption
fine under Section 125 of the Customs Act, 1962 is not imposable merely
because the goods are not physically available for confiscation. The
authority failed to appreciate that the statutory trigger for imposition of
redemption fine is the authorization of confiscation, and not the physical
availability of goods. Once goods are held liable to confiscation under Section
111 or Section 113 of the Customs Act, the power to impose redemption fine
automatically flows under Section 125 of the Act.

e The Hon'ble Madras High Court in M/s Visteon Automotive Systems India
Put. Ltd., reported at 2018 (9) G.S.T.L. 142 (Mad.), has conclusively held that:
Penalty under Section 112 and redemption fine under Section 125
operate in two distinct fields;

Redemption fine is imposed in lieu of confiscation of goods;

The opening words of Section 125, "Whenever confiscation of any
goods is authorised by this Act’, clearly establish that physical
availability of goods is not necessary for imposition of redemption
fine; and

Redemption fine is intended to avoid the consequences flowing from
confiscation under Section 111 of the Act.

The adjudicating authority has failed to follow this binding judgment.

rendering the impugned order legally unsustainable.

e The Hon'ble Gujarat High Court in M/s Synergy Fertichem Ltd., reported at
2020 (33) G.S.T.L. 513 (Guj.), has reaffirmed the above legal position and
expressly followed the judgment of the Hon'ble Madras High Court in Visteon
Automotive Systems. The Hon'ble Court held that the prerequisite for offering
redemption fine is the finding that the goods are liable to confiscation. The
Court further clarified that non-availability of goods does not bar the
imposition of redemption fine. The impugned order is in direct conflict with

this authoritative pronouncement.

%
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* The Hon'ble CESTAT, West Zonal Bench, Ahmedabad, in Van Oord Indi _
Put. Ltd. (Customs Appeal No. 10679/ 2024-DB, Order dated }3.11.2025)?
has categorically held that:
Physical non-availability of goods does not affect confiscation or
imposition of redemption fine;
The power to impose redemption fine springs from authorisation of
confiscation under Section 111; and
Redemption fine is meant to avoid the consequences of confiscation
and save the goods from such confiscation.
The adjudicating authority, being subordinate to the Jurisdictional
Tribunal, was bound to follow this settled position of law.
» The appellant department further contended that the opening words of
Section 125 of the Customs Act, 1962 clearly provide that "Whenever
confiscation of any goods is authorised by this Act’, the adjudicating
authority may impose redemption fine. The statute does not prescribe
physical availability of goods as a condition precedent. It is a settled legal
principle that once the power of confiscation is traceable to Section 111 or
Section 113 of the Act, the physical availability of goods becomes irrelevant
for the purpose of imposing redemption fine. This principle applies equally to
cases of improper import as well as attempted improper export.
* The appellant department further contended that in view of the settled legal
position laid down by the Hon'ble Madras High Court, Hon'ble Gujarat High
Court, and consistently followed by the Hon'ble CESTAT, the ad;ud:cat:m

authority has committed a clear error of law by not imposing redemptwu;ﬁ\ue"\ &
under Section 125 of the Customs Act, 1962 solely on the ground thaI thﬁ%‘“ﬁ. .!“

A !
goods were not physically available. \ SN g ¢ ;

* In view of the above facts and submissions, the impunged Order-in- Or:gfmeil gt /
passed by the Additional Commissioner of Customs, Custom House Mundra r
is not legal and proper and therefore, in the interest of justice, prayed to:

i. Set aside the impugned Order-in-Original to the extent it failed to

impose redemption fine under Section 125 of the Customs Act, 1962.

ii. Refer the matter back to Adjudicating Authority to consider it as a

Jresh with regard that redemption fine is imposable irrespective of

the physical availability of the goods.”

A letter F.No.: S$/49-37/CA-2/CUS/MUN/MAR/2025-26 dated

12.03.2026 was send to the respondent for submitting their comment. Personal
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hearing in the matter were scheduled on 17.03.2026. However, no comments
were received and no one appeared for personal hearing. Hence, the appeal is

taken up for decision on the basis of documents available on record.

5. It is observed that the respondent, imported Stainless Steel Welded
Pipes (J3 - Industrial Use) from Malaysia through Mundra Port during February
2020 to July 2020 vide two Bills of Entry and claimed nil Basic Customs Duty
under Notification No. 46/2011-Cus. on the basis of Country of Origin (COO)
certificates, resulting in payment of duty ¥9,84,406/- as against actual payable
duty of 216,94,272/-, thereby short-levying 27,09,866/-. Investigation by DRI
revealed that the COO certificates issued in respect of the exporters were non-
authentic, as confirmed by the Ministry of International Trade and Industry
(MITI), Malaysia, which stated that no such certificates were issued through its
system. The respondent had relied solely on such invalid COO certificates and
failed to comply with the requirements of Section 28DA of the Customs Act,
1962 and CAROTAR, 2020, by not exercising due diligence or verifying origin
criteria. A Show Cause Notice dated 30.12.2024 was issued proposing denial of
preferential benefit, recovery of differential duty under Section 28(4) along with
interest under Section 28AA, confiscation under Sections 111(m), 111(0) and
111(qg), and imposition of penalties under Sections 114A and 114AA. Despite
multiple opportunities, the respondent neither appeared nor submitted any
reply, and the case was decided ex parte. It was held that submission of
inauthentic COO certificates amounted to wilful mis-statement and suppression

of facts, justifying invocation of extended period, and denial of exemption under

5.1 It is observed that the present appeal has been preferred by the
appellant department solely on the ground that the adjudicating authority failed
to impose redemption fine under Section 125 of the Customs Act, 1962, merely
on the basis that the goods were not physically available for confiscation. It is
further observed that the impugned order does not contain any specific finding

or reasoning for non-imposition of redemption fine. Accordingly, in my
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considered view, the impugned order, to that extent, 1S a non-speaking orde~-

—

insofar as the issue of non-imposition of redemption fine is concerned.

5.2 It is further observed that the appellant department has relied upon
the following case laws

(i) M/s Visteon Automotive Systems India Pvt. Ltd., reported at 2018 (9)
G.S.T.L. 142 (Mad.)

(1) M/s Synergy Fertichem Ltd., reported at 2020 (33) G.S.T.L. 513 (Guj.)

(i) Final Order No. 11039-11040/2025 DATED 13.11.2025 of Hon'ble
CESTAT, West Zonal Bench, Ahmedabad, in the case of Van Oord India Pvt. Ltd.
Versus Commissioner of Customs, Ahmedabad in Customs Appeal No.
10679/2024-DB.

wherein it has been held that physical availability of goods is not necessary for

imposition of redemption fine.

5.3 It is further observed that the appellant department has also prayed
to refer the matter back to Adjudicating Authority to consider it as a fresh with
regard that redemption fine is imposable irrespective of the physical availability

of the goods,

5.4 In view of the foregoing, it is observed that the adjudicating
authority, while passing the impugned order, has not recorded any specific
finding or provided cogent reasons for non-imposition of redemption fine under
Section 125 of the Customs Act, 1962. It is further noted that the appellant
department has relied upon various Judicial pronouncements wherein it has
been consistently held that physical availability of the goods is not a sine qua

non for imposition of redemption fine, and that such fine can be impose

where the goods are no longer available. In these circumstances, I find

matter: requires reconsideration by the adjudicating authority with|

)

application of the legal position as well as the contentions advanced
appellant department. Accordingly, I am inclined to remand the matter to
adjudicating authority for passing a fresh, reasoned and speaking order after
duly examining the grounds of appeal and affording an opportunity of hearing

in accordance with the principles of natural justice,
5.5 Thus, I am of the considered view that remitting of the matter to
the lower authority has becomes sine qua non to meet the ends of justice. The

adjudicating authority is required to examine all the contentions raised by the
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appellant department and record his finding and issue order accordingly. In this
regard, I rely upon the case of Prem Steels P. Ltd. - 2012-TIOL-1317-CESTAT-
DEL and the case of Hawkins Cookers Ltd. -2012 (284) E.L.T. 677 (Tri. -
Del), which have also relied upon the case of Medico Labs - 2004(173) ELT 117
(Guj.), wherein it has been held that Commissioner (Appeals) continue to have
power of remand even after the amendment of Section 35(A) of the Central
Excise Act, 1944 by Finance Act, 2001 w.e.f. 11.05.2001.

6. In light of the aforesaid facts and circumstances, the appeal filed by
the appellant department is allowed by way of remand. The matter is remitted to
the adjudicating authority to pass a reasoned and speaking order, in
accordance with the principles of natural justice and applicable legal provisions.
It is clarified that no opinion has been expressed on the merits of the case or on

the submissions made by the appellant department, and the same shall be

(AMIT GYPTA)

COMMISSIONER (APPEALS)
CUSTOMS, AHMEDABAD.

examined independently by the adjudicating authority.

By Registered Post A.D.
F.Nos. §/49-37/CA-2/CUS/MUN/MAR/2025-26 Dated -30.03.2026
To,

(i) The Deputy Commissioner of Customs (Review),

Custom House, Mundra.

g.-.(iji)' M/s Nijanand Steel, Survey No.: 287/1, §3
Plot No. 03, Opp. Panchpipla Complex Street,
Shapar Road, Shapar-Veraval, Rajkot 360 024
Copy to:

1. The Chief Commissioner of Customs Gujarat, Customs House,

Ahmedabad.

4] The Principal Commissioner of Customs, Customs House, Mundra.

The Joint/ Addl Commissioner of Customs, Custom House, Mundra.

(5]

4. The Joint/ Additional Commissioner of Customs, Custom House,
Mundra. Pl find enclosed one above copy to serve the respondent in person.

5.Guard File.
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