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IMPORTER / NOTICEE 2. M/s O.K. Cargo Craft Pvt. Ltd.
H [DIN NUMBER 20250271MO00009909C0
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This Order - in - Original is granted to the concerned free of charge.
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Any person aggrieved by this Order - in - Original may file an appeal under
Section 128A of Customs Act, 1962 read with Rule 3 of the Customs (Appeals)
Rules, 1982 in quadruplicate in Form C. A. -1 to:

e e,
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TRIYRI,IEHEIEIE 380 009”
“THE COMMISSIONER OF CUSTOMS (APPEALS), MUNDRA
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HAVING HIS OFFICE AT 4™ FLOOR, HUDCO BUILDING, ISHWAR
BHUVAN ROAD,
NAVRANGPURA, AHMEDABAD-380 009.”
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Appeal shall be filed within sixty days from the date of communication of this order.

4. Ih UGS B IR <RSI b AR &b qa 5/- DUV BT fhe S BT ATfey 3R
&b A1 R e sz Ty fohar Sim-

Appeal should be accompanied by a fee of Rs. 5/- under Court Fee Act it must be

accompanied by —

i, I ordies il v Ufey 3k A copy of the appeal, and
ii. T S DT T8 ULT 37aT DIy 31 Uil S H TR -1 & AR ST Yodb
1fafT-1870 & A Teo-6 # HafRd 5/- TU 1 =TT b fhe 3z o BT
ElRY
This copy of the order or any other copy of this order, which must bear a Court Fee Stamp
of Rs. 5/- (Rupees Five only) as prescribed under Schedule — I, Item 6 of the Court Fees
Act, 1870.

5. 3TIe SITA o TeF S/ ST/ TUS/ FHIAT 3T b YT BT Y107 Hesdt Tt
ST =R |
Proof of payment of duty / interest / fine / penalty etc. should be attached with the
appeal memo.

. 63141 T R Y, HHTEed) 3dies (FM, 198231k e arfaf, 1962 &
T gt UaeTl & ded Tl "1 BT UTeH fhAT ST Ty

While submitting the appeal, the Customs (Appeals) Rules, 1982 and other provisions
of the Customs Act, 1962 should be adhered to in all respects.

7. 39 31 & faog anfies v W8T Fod AT Yoob MR JAMT farg H 81, 1T Sus H, STal
Bae JHT fIaTe 5 81, Commissioner (A) 3 TH& AT o BT 7.5 YT HRAT ERTT|

An appeal against this order shall lie before the Commissioner (A) on payment of 7.5% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute.

BRIEF FACT OF THE CASE:-
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Intelligence gathered by the Directorate of Revenue Intelligence (DRI),
Gandhidham Regional Unit suggested that M/s I M Enterprises, No. 24, Ground Floor, 3rd
Main, Bissmilah Nagar, Tavarckere, Bangalore, Karnataka - 560029 (IEC No.
AQXPK4198C)(hereinafter referred to as “M/s I M Enterprises/the Importer”) were
illegally importing ‘Old and Used Tyres’ of various sizes falling under CTH No. 40122090
of Customs Tariff. Cargo related to two Bills of Entry filed in the name of M/s I M
Enterprises were examined by DRI, however, the investigation related to Bill of Entry No.
5607678 dated 21.04.2023 filed at Mundra Custom House was done by DRI and other was
transferred to Custom House Mundra for necessary action (RUD No.1). The intelligence
further indicated that M/s I M Enterprises has imported these goods declared as ‘Old and
Used Tyres ADV Purpose’ by way of undervaluation and without proper license as
prescribed under Para 2.31 SI. No. II of Foreign Trade Policy 2023. The import policy
conditions under para 2.31 of the Foreign Trade Policy 2023 reads as under:

2.1 Acting on the intelligence, investigation was initiated by DRI with respect to the
subject consignment and the goods contained in container No. EMCU9750385 covered Bill
of Entry No. 5607678 dated 21.04.2023 were examined vide Panchnama dated 13.05.2023
drawn at CFS premises of M/s MICT CFS, Mundra. (RUD No. 2). During the panchnama
proceedings, Shri Sunil Joiser, ‘G- Card’ Holder of M/s O. K. Cargo Craft Pvt. Ltd.
(Customs Broker) and Shri Hiren Chauhan, Employee of one M/s Cargo Corp Logistics
was also present. Shri Sunil Joiser and Shri Hiren Chauhan informed during panchnama
proceedings that M/s O. K. Cargo Craft Pvt. Ltd. was appointed as Customs Broker by the
importer and Shri Hiren Chauhan was looking after entire work relating to clearance of
import consignments pertaining to the said importer. During the course of examination, it
was noticed that there were different sizes of rubber tyres starting from 12 inches to 21
inches. Rubber tyres of the smaller sizes were placed inside the tyres having higher sizes
and there were bunches of four tyres in higher size tyre. The rubber tyres were having
popular brand names of various manufacturers such as Kumho, Sumitomo, Apollo,
Roadstone, Bridgestone, Pirelli, etc. and prima facie the rubber tyres were appearing to be
used in Motor Cars and Light Commercial Vehicles. During the panchnama proceedings,
total 2783 pieces were physically found against the declared quantity of 2596 pieces. The
panchnama proceedings were closed in view of the further expert opinion required to
ascertain the new and/or old and/or used and/or unused condition which was technical in
nature.

2.2. The said goods were again examined vide panchnama dated 30.05.2023 wherein Shri
Bhaskar G. Bhatt, Engineer/Surveyor/Govt. Approved valuer from M/s B.G. Bhatt & Co.
and his associate were present to conduct necessary inspection of the subject goods.
Bhaskar G. Bhatt and his associate inspected the stacks of rubber tyres one by one visually
and took photographs of the same in the presence of Panchas and informed that he would
issue his report regarding nature/condition/value/specification of the subject goods in due
course. (RUD No. 3)

3. During investigation, statements of following persons were recorded under Section
108 of the Customs Act, 1962, which are briefly discussed herein-below:

3.1 Statement of Shri Hiren Chauhan, Employee of M/s Cargo Corp. Logistics, Baroi
Road, Opposite Arihant Marble, GIDC Mundra (Kutch), was recorded under Section 108 of
the Customs Act, 1962 on 19.04.2023 (RUD No. 4) and 04.10.2023 (RUD No. 5) wherein
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he inter alia stated that;

That his firm is engaged in business activities of Customs clearance at Mundra port
using the custom broker license of Customs Broker company M/s O. K. Cargo Craft
Pvt. Ltd., Second Floor, Mundhra CFS, APSEZ Mundra (Registered at Mumbai and
Mundra).

That his firm pay Rs. 10,000 per container to Sunil Joiser of M/s O. K. Cargo Craft
Pvt. Ltd. in lieu of using his custom broker license for clearance of consignments
from customs.

e That he got the customs related work of M/s I M Enterprises since 2-3 years
e That declared owner proprietor as per IEC records is Shri Imran Bhai of Banagalore.
e That his firm has charged rupees 80 per piece/tyre from the importer for clearance of

3.2

the consignments of rubber tyres.

That Sunil Joiser finalizes the filing of bill of entry on behalf of the importer and as
per his knowledge, no approval of checklist for filing or bill of entry is obtained from
the importer.

That the importer does not possess any license/authorization required under Para 2.31
of Chapter 2 of Foreign Trade Policy, 2015.

That his consignments pertaining to Old and Used rubber tyres are generally cleared
on the basis of Hon’ble High Court of Gujarat judgment wherein such import has
been allowed that’s why his firm used to file bill of entry for customs clearance for
importers.

That he has declared Old and Used tyres for ADV purpose on the basis of
Commercial and packing list provided by the importer.

Statement of Shri Sunil Navin Joiser, Employee & ‘G Card’ Holder of M/s O. K.

Cargo Craft Pvt. Ltd., Second Floor, Mundhra CFS, Office No. 2, APSEZ Mundra, Kutch,
Gujarat was recorded under Section 108 of the Customs Act, 1962 on 04.08.2023 (RUD
No. 6) wherein he inter alia stated that;

That he is ‘G card’ holder of Customs Broker firm M/s O. K. Cargo Craft Pvt. Ltd.
That he has also his own business activities viz. Warehousing, Transportation and
Forwarding services in name of M/s Shree Ashapura Clearing House Pvt. Ltd.

That he got the work of the importer through Shri Yogesh Thakkar, Owner of the
M/s Cargo Corp Logistics.

That he was sending checklist before filing of bill of entry to the forwarder firm M/s
Cargo Corp Logistics.

That his company representative was present during the Chartered Engineer
verification of the import consignment.

e That the tyres can be utilized as such without any re-threading.
e That he was aware of the EXIM policy and also explained to the clients.
® That he has no authority claiming that the tyres are capable for usage for Animal

Driven Vehicles only.

3.3 Statement of Shri Imran Khan, Proprietor of M/s I M Enterprises, No. 24, Ground
Floor, 3rd Main, Bissmilah Nagar, Tavarekere, Bangalore, Karnataka - 560029 was
recorded under Section 108 of the Customs Act, 1962 on 25.09.2023 (RUD No. 7) wherein
he inter alia stated that;

That he is the proprietor of the firm M/s. I M Enterprises, Bengaluru (GSTIN-
29AQXPK4198C1Z6).
That his firm is engaged in providing transportation of molasses, generally from

1/2699674/2025
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sugar factories to M/s. United Spirits Ltd., Nanded as they are vendor of the M/s.
United Spirits Ltd., Nanded.

e That the business related to molasses is seasonal in nature (October to June)
therefore, he thought to try some additional business.

e That he was in transport line and also in sugar industry therefore he knew that old and
used tyres were in demand.

e That he was familiar with Narendra Forwarders, Mundra who gave reference of Hiren
Bhai of M/s O.K. Cargo Craft Pvt Ltd., Mundra. Then he visited Mundra for detailed
discussion with Hiren Bhai who suggested some Dubai/Sharjah based exporter of old
and used rubber tyres.

e That the current consignment covered under Bill of entry No. 5607678 dated
21.04.2023 is his 2nd import consignment wherein he has imported old and used
rubber tyres.

¢ That he had received the checklist on whatsapp before the filing the Bills of Entry.

e That in the present BE No. 5607678 dated 21.04.2023, the value range per tyre is
from 1.50 USD/tyre to 7.00 USD/ tyre for various sizes which was declared on
import documents. The rate of tyres was decided by exporter only.

e That he had not made any sell of old and used rubber tyres. He has intended to sell
them majorly in whole sale for further supply in animal driven vehicle like eetungadi
(bullcart) and hand pulling trolleys etc. However, he cannot ensure at the time of sell
that it will be used in ADV only.

e That tyres can be utilized in as is condition without re-threading.

e That he is not aware of restriction policy.

e That he has no such authority to claim that the tyres are capable for usage for animal
driven vehicles only.

4. M/s B. G. Bhatt & Co. vide their report Ref. BB/E-31.2/23/1 M Ent/MUNDRA/DRI
dated 18.07.2023 provided opinion in respect of subject imported consignment of Rubber
Tyres. (RUD No. 8) The report was given in respect of declared no. of tyres in Bill of Entry
No. 5607678 dated 21-Apr-2023. The said Inspection reports is reproduced as below:

® The tyres were of various brands and sizes were also different.

e Different tyres has different diameters which was cross checked with the embossed
number upon the tyres.

® There were more than one tyre put in the bigger to smaller sized tyres.

® As it was not possible to segregate the received tyres for make and size of tyres, it
was considered on average basis for size, make, brands to estimate value of the
received tyres.

e Same diameter tyres with different or identical prefix number conveying width and
aspect ratio of the tyre was also observed.

e Most of the tyres were noticed with special trades suitable for the winter road
condition, these trades offers more surface area as well as better grip in the snow /
water covered roads hence the usage is pertaining to half of the year accordingly
tyres suffered lesser depreciation. The protruded molding runners were also legible
suggest the usage of the tyres as sparingly used, accordingly depreciation is
estimated as per our knowledge and experience.

® The Details available for the verification of randomly selected tyre were sufficient for
arriving to the conclusion about the type and application of the tyre for the usage for
ADYV or for any other purpose.

® None of the tyres was noticed as retreaded (New rubber strap with grip trade on

1/2699674/2025
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warned out old tyre)

After the said inspection, M/s B. G. Bhatt & Co. vide their report dated 18.07.2023 has
opined as below:

. Total 2596 tyres are imported out of which 46 tyres were having diameter and width

suitable for ADV (Animal Drawn Vehicle).

These all 2550 tyres of less than 197-20" size are not suitable for the ADV bit the
sane can be used for cars as old and used car tyres.

The old and used tyres were not older than 2-3 years.

In lieu of YOM, based upon visual condition and bristles present upon the side
surface of tyres as the imported tyres are winter tyres, average total depreciation for
2 years as 25.33% is estimated.

Rate mentioned in the enclosed annexure is estimated after adjusting rates of similar
type and size of tyres as available on public domain after deducting taxes as well as
depreciation etc.

The rates of various brands were analyzed by M/s B. G. Bhatt & Co., Chartered
Engineer/Government approved valuer and average rates were calculated as below:

Size Pirelli Michelin Yokohama Bridgestone Continental Average Average Average

rate Rs. FOB Depreciated
rate Rs. rate Rs.

12" 3225 3225 2768.24 2067.05
13" 4295 3380 3838 3294.42 2459.94
14" 6220 6220 5339.06 3986.67
15" 6540 5300 5920 5081.55 3794.39
16" 9836 7210 14780 6700 9632 8267.81 6173.57
17" 13199 12220 9099 11506 9876.39 7374.70
18" 19756 17470 16999 19245 1836815766.52  11772.86
19" 23217 25540 19215 19345 218291873734  13991.17
20" 29817 48815 23225 339522914335  21761.34

The value of the imported cargo was calculated by M/s B. G. Bhatt & Co., Chartered
Engineer/Government approved valuer as given under:

SR. No Size in Inch Tyres QTY  Average Dep. Estimated
Rate Rs. Depreciated value
(in Rs.) of Tyres @
74.67%

1 12" 495 2067 1023165
2 13" 267 2460 656820
3 14" 279 3987 1112373
4 15" 458 3794 1737652
5 16" 435 6174 2685690

1/2699674/2025
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6 17" 569 7375 4196375
7 18” 47 11773 55131
8 19” 22 13991 307802
9 20” 24 21761 522264
2596 12297272
5. Seizure:

The tyres were found to mis-declared in terms of value and description as declared in Bill of
Entry No. 5607678 dated 21.04.2023 and description and value provided by Government
approved valuer M/s B. G. Bhatt & Co., Chartered Engineer/Government approved valuer
and accordingly goods were seized as per Seizure Memo dated 31.08.2023 (RUD No. 9).
Further the officers found that the value declared by the importer for tyres is Rs. 5,42,782/-
(CIF) against Chartered Engineer’s estimated market value (before taxes) of Rs.
1,22,97,272/-.

6. Rejection of transaction value of the imported goods and determination of the value
of the import goods

As regards the value declared in the Bill of Entry, the importer did not produce any
payment details to determine the value of the goods imported. Further, M/s B. G. Bhatt &
Co., Chartered Engineer/Government approved valuer has mentioned in his report that only
46 tyres are suitable for ADV i.e. Animal Driven Vehicle. As such the declared value

appears to be not acceptable as transaction value and merits rejection in terms of Section 14
of Customs Act, 1962 read with Rule 12 of Customs Valuation (Determination of Value of
Imported Goods) Rules, 2007. The value is required to be re-determined by sequentially
proceeding in terms of Rules 4 to 9 of Customs Valuation (Determination of Value of
Imported Goods) Rules, 2007. Since the goods are Old & Used and cannot be fully
compared with similar/identical imports, their value appears to be determinable under Rule
9 (Residual method) of the Customs Valuation (Determination of Value of Imported

Goods) Rules, 2007 read with sub-section (1) of Section 14 of Customs Act, 1962 and on
the basis of objective and quantifiable data available in India. The relevant Rules of
Customs Valuation (Determination of Value of Imported Goods) Rules, 2007 are

reproduced hereunder:-

3. Determination of the method of valuation-

(1) Subject to rule 12, the value of imported goods shall be the transaction value adjusted
in accordance with provisions of rule 10;

(2) Value of imported goods under sub-rule (1) shall be accepted.:
Provided that -

(a) there are no restrictions as to the disposition or use of the goods by the buyer other
than restrictions which -

(i) are imposed or required by law or by the public authorities in India; or

(i) limit the geographical area in which the goods may be resold; or

1. do not substantially affect the value of the goods;
(b) the sale or price is not subject to some condition or consideration for which a value
cannot be determined in respect of the goods being valued;

(c) no part of the proceeds of any subsequent resale, disposal or use of the goods by the
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buyer will accrue directly or indirectly to the seller, unless an appropriate adjustment can
be made in accordance with the provisions of rule 10 of these rules; and

(d) the buyer and seller are not related, or where the buyer and seller are related, that
transaction value is acceptable for customs purposes under the provisions of sub-rule (3)
below.

(3) (a) Where the buyer and seller are related, the transaction value shall be accepted
provided that the examination of the circumstances of the sale of the imported goods
indicate that the relationship did not influence the price.

(b) In a sale between related persons, the transaction value shall be accepted, whenever the
importer demonstrates that the declared value of the goods being valued, closely
approximates to one of the following values ascertained at or about the same time.

(i) the transaction value of identical goods, or of similar goods, in sales to unrelated buyers
in India;

(ii) the deductive value for identical goods or similar goods,

(iii) the computed value for identical goods or similar goods:

Provided that in applying the values used for comparison, due account shall be taken of
demonstrated difference in commercial levels, quantity levels, adjustments in accordance
with the provisions of rule 10 and cost incurred by the seller in sales in which he and the
buyer are not related;

(c) substitute values shall not be established under the provisions of clause (b) of this sub-
rule.

(4) if the value cannot be determined under the provisions of sub-rule (1), the value shall
be determined by proceeding sequentially through rule 4 to 9.

4. Transaction value of identical goods. -

(1)(a)Subject to the provisions of rule 3, the value of imported goods shall be the
transaction value of identical goods sold for export to India and imported at or about the
same time as the goods being valued;

Provided that such transaction value shall not be the value of the goods provisionally
assessed under section 18 of the Customs Act, 1962.

(b) In applying this rule, the transaction value of identical goods in a sale at the same
commercial level and in substantially the same quantity as the goods being valued shall be
used to determine the value of imported goods.

(c) Where no sale referred to in clause (b) of sub-rule (1), is found, the transaction value
of identical goods sold at a different commercial level or in different quantities or both,
adjusted to take account of the difference attributable to commercial level or to the quantity
or both, shall be used, provided that such adjustments shall be made on the basis of
demonstrated evidence which clearly establishes the reasonableness and accuracy of the
adjustments, whether such adjustment leads to an increase or decrease in the value.

(2) Where the costs and charges referred to in sub-rule (2) of rule 10 of these rules are
included in the transaction value of identical goods, an adjustment shall be made, if there
are significant differences in such costs and charges between the goods being valued and
the identical goods in question arising from differences in distances and means of
transport.

(3)  In applying this rule, if more than one transaction value of identical goods is found,
the lowest such value shall be used to determine the value of imported goods.
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Rule 5 (Transaction value of similar goods).-

(1) Subject to the provisions of rule 3, the value of imported goods shall be the
transaction value of similar goods sold for export to India and imported at or about the
same time as the goods being valued:

Provided that such transaction value shall not be the value of the goods provisionally
assessed under section 18 of the Customs Act, 1962.

(2) The provisions of clauses (b) and (c) of sub-rule (1), sub-rule (2) and sub-rule (3),
of rule 4 shall, mutatis mutandis, also apply in respect of similar goods.

Further, as per Rule 6 of the CVR, 2007, if the value cannot be determined under Rule 3, 4
& 5, then the value shall be determined under Rule7 of CVR, 2007.

Rule 7 of the CVR, 2007, stipulates that:-

(1) Subject to the provisions of rule 3, if the goods being valued or identical or similar
imported goods are sold in India, in the condition as imported at or about the time at which
the declaration for determination of value is presented, the value of imported goods shall
be based on the unit price at which the imported goods or identical or similar imported
goods are sold in the greatest aggregate quantity to persons who are not related to the
sellers in India, subject to the following deductions : -

(i) either the commission usually paid or agreed to be paid or the additions usually made
for profits and general expenses in connection with sales in India of imported goods of the
same class or kind;

(ii) the usual costs of transport and insurance and associated costs incurred within India;

(iii) the customs duties and other taxes payable in India by reason of importation or sale of
the goods.

(2) If neither the imported goods nor identical nor similar imported goods are sold at
or about the same time of importation of the goods being valued, the value of imported
goods shall, subject otherwise to the provisions of sub-rule (1), be based on the unit price
at which the imported goods or identical or similar imported goods are sold in India, at the
earliest date after importation but before the expiry of ninety days after such importation.

(3) (a) If neither the imported goods nor identical nor similar imported goods are sold
in India in the condition as imported, then, the value shall be based on the unit price at
which the imported goods, after further processing, arve sold in the greatest aggregate
quantity to persons who are not related to the seller in India.

(b) In such determination, due allowance shall be made for the value added by processing
and the deductions provided for in items (i) to (iii) of sub-rule (1).

Rule 8 of the CVR, 2007, stipulates that:-

Subject to the provisions of rule 3, the value of imported goods shall be based on a
computed value, which shall consist of the sum of:-

(a) the cost or value of materials and fabrication or other processing employed in
producing the imported goods,

(b) an amount for profit and general expenses equal to that usually reflected in sales of
goods of the same class or kind as the goods being valued which are made by producers in
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the country of exportation for export to India,

(c) the cost or value of all other expenses under sub-rule (2) of rule 10.

Rule 9 of the CVR, 2007, stipulates that:-

(1) Subject to the provisions of rule 3, where the value of imported goods cannot be
determined under the provisions of any of the preceding rules, the value shall be
determined using reasonable means consistent with the principles and general provisions
of these rules and on the basis of data available in India;

Provided that the value so determined shall not exceed the price at which such
or like goods are ordinarily sold or offered for sale for delivery at the time and place of
importation in the course of international trade, when the seller or buyer has no interest in
the business of other and price is the sole consideration for the sale or offer for sale.

(2) No value shall be determined under the provisions of” this rule on the basis of —
(i) the selling price in India of the goods produced in India;

(ii) a system which provides for the acceptance for customs purposes of the highest of the
two alternative values;

(iii) the price of the goods on the domestic market of the country of exportation; (iv) the
cost of production other than computed values which have been determined for identical or
similar goods in accordance with the provisions of rule 8;

(v) the price of the goods for the export to a country other than India;
(vi) minimum customs values; or
(vii) arbitrary or fictitious values.

As mentioned above, the declared value in the Bill of entry No. 5607678 dated 21.04.2023
is liable to be rejected under Rule 12 of Customs Valuation Rules 2007 as there has been
observed significant misdeclaration of goods. Accordingly, the value estimated by the
Chartered Engineer/Government approved valuer M/s B.G. Bhatt & Co. and further
estimated assessable value (in CIF) is given below in table. The assessable value is
estimated after deducting various costs i.e. Customs Duty, transportation, Storage charges,
profit margin on an average basis i.e. 40% of assessable value at the Port. Further, excess
tyres were noticed in terms of numbers wherein 2783 pcs of tyres were found against
declared quantity of 2596 pcs. During panchnama proceedings dated 13.05.2023, it was
found that smaller size tyres were stuffed inside the higher size tyres and size wise counting
could not be done due to unavailability of special equipment. Hence, pro rata price of total
value (Total value of tyres from 12 inches to 18 inches) given by Government approved
valuer it is taken for excess 187 pcs of tyres. The average rate of one tyre comes to Rs.
4,497/- Hence value of 187 tyres i.e. Rs. 8,40,928/- is added to ascertain new Market Value
(before taxes)

Item Assessable Market Value Re-estimated Assessable Value
Declared | Value in the (Before taxes) Market Value (taking 40%

BE (in INR) |determined by the| (Before taxes) deduction

(CIF) Chartered determined on the

Engineer basis of excess tyres

(in INR) found
(in INR)

‘Old &| 542,782 1,22,97,272/-. 1,31,38,200 93,84,429/-

1/2699674/2025
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Accordingly, thee total assessable value of the 2783 Pcs of ‘Old & Used tyres’ imported
under the Bill of Entry No 5607678 dated 21.04.2023 works out to Rs. 93,84,429/- (CIF).

Used Tyres
ADV
Purpose’

7. Liability of imported goods for confiscation

It is apparent from the above that the importer has imported 2783 Nos. of Old & Used tyres
without valid license in violation of Foreign Trade Policy and mis-declared the value and
quantity in the import documents. Import of old and used tyres are restricted under Para
2.31 SL No. II of Foreign Trade Policy 2015-20. The import of second-hand goods other
than capital goods requires DGFT Authorisation. The Importer has not produced any such
authorization for the import of old and used tyres and thereby it appears that they have
violated the provisions of Section 11 and 14 of the Customs Act, 1962. Hence, it appears
that the 2783 Nos of imported ‘Old & Used Tyres’ (Estimated Assessable value Rs.
93,84,429/- as per C.E.’s report) are liable for confiscation under Section 111(d), 111(f),
111(1) & 111(m) of the Customs Act, 1962 read with 'Section 3(3) of Foreign Trade
(Development and Regulation) Act, 1992.

8. Relevant Legal provision

SECTION 111. Confiscation of improperly imported goods, etc. - The following goods
brought from a place outside India shall be liable to confiscation: -

(d) any goods which are imported or attempted to be imported or are brought within the
Indian customs waters for the purpose of being imported, contrary to any prohibition
imposed by or under this Act or any other law for the time being in force;

(f) any dutiable or prohibited goods required to be mentioned under the regulations in an
import manifest or import report which are not so mentioned,;

() any dutiable or prohibited goods which are not included or are in excess of those
included in the entry made under this Act, or in the case of baggage in the declaration made
under section 77;

(m) any goods which do not correspond in respect of value or in any other particular] with
the entry made under this Act or in the case of baggage with the declaration made under
section 77 in respect thereof, or in the case of goods under transshipment, with the
declaration for transshipment referred to in the proviso to sub-section (1) of section 54;

SECTION 112. Penalty for improper importation of goods, etc.- Any person, -

(a) who, in relation to any goods, does or omits to do any act which act or omission would
render such goods liable to confiscation under section 111, or abets the doing or omission of
such an act, or

(b) who acquires possession of or is in any way concerned in carrying, removing,
depositing, harbouring, keeping, concealing, selling or purchasing, or in any other manner
dealing with any goods which he knows or has reason to believe are liable to confiscation
under section 111,
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shall be liable, -

(1) in the case of goods in respect of which any prohibition is in force under this Act or any
other law for the time being in force, to a penalty not exceeding the value of the goods or
five thousand rupees, whichever is the greater;

(i1) 1n the case of dutiable goods, other than prohibited goods, subject to the provisions of
section 114A, to a penalty not exceeding ten per cent. of the duty sought to be evaded or
five thousand rupees, whichever is higher :

Provided that where such duty as determined under sub-section (8) of section 28 and the
interest payable thereon under section 28AA is paid within thirty days from the date of
communication of the order of the proper officer determining such duty, the amount of
penalty liable to be paid by such person under this section shall be twenty-five per cent. of
the penalty so determined;

(iii) in the case of goods in respect of which the value stated in the entry made under this
Act or in the case of baggage, in the declaration made under section 77 (in either case
hereafter in this section referred to as the declared value) is higher than the value thereof, to
a penalty not exceeding the difference between the declared value and the value thereof or
five thousand rupees, whichever is the greater;

(iv) in the case of goods falling both under clauses (i) and (iii), to a penalty not exceeding
the value of the goods or the difference between the declared value and the value thereof or
five thousand rupees, whichever is the highest;

(v) in the case of goods falling both under clauses (ii) and (iii), to a penalty not exceeding
the duty sought to be evaded on such goods or the difference between the declared value
and the value thereof or five thousand rupees, whichever is the highest.

SECTION 114AA. Penalty for use of false and incorrect material. - If a person
knowingly or intentionally makes, signs or uses, or causes to be made, signed or used, any
declaration, statement or document which is false or incorrect in any material particular, in
the transaction of any business for the purposes of this Act, shall be liable to a penalty not
exceeding five times the value of goods.

9. Roles of various persons:

9.1 From the investigations carried out as narrated in foregoing paras, it is revealed that
the importer M/s. I M Enterprises imported ‘Old and Used Tyres’ vide Bill of Entry No.
5607678 dated 21.04.2023 without valid license in violation of Foreign Trade Policy and
mis-declared the value, description and qunatity in the import document and thereby
appears to have violated the provisions of Section 14 and Section 46 of the Customs Act,
1962. Hence, it appears that the 2783 Nos of imported ‘Old & Used tyres’ (Estimated CIF
Value Rs. 93,84,429/- as per Chartered Engineer’s report) are liable for confiscation under
Section 111(d), 111(f), 111(1) & 111(m) of the Customs Act, 1962 read with Section 3(3)
of Foreign Trade (Development and Regulation) Act, 1992. From the above it also appears
that the importer is liable for penal action under Section 112(a) and Section 112(b) of
Customs Act, 1962. M/s I M Enterprises knowingly and intentionally made, signed or used
and/or caused to be made/signed/used import documents and other related documents,
which were false or incorrect, in material particulars, for the purposes of illegal import of
subject goods, therefore they are also be liable to penalty under Section 114AA of the
Customs Act, 1962.

9.2. The omission and commission on the part of M/s O.K. Cargo Craft Pvt. Ltd. (Customs
Broker) who were knowingly concerned in importing ‘Old and Used Tyres’ vide Bill of
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Entry No. 5607678 dated 21.04.2023 without valid license in violation of Foreign Trade
Policy have rendered themselves liable to penalty under Section 112 (b) of the Customs
Act, 1962. M/s O.K. Cargo Craft Pvt. Ltd. (Customs Broker) knowingly and intentionally
made, signed or used and/or caused to be made/signed/used import documents and other
related documents, which were false or incorrect, in material particulars, for the purposes of
illegal import of subject goods, therefore they are also be liable to penalty under Section
114AA of the Customs Act, 1962.

10. Now, therefore,

10.1 M/s I M Enterprises, No. 24, Ground Floor, 3rd Main, Bissmilah Nagar, Tavarekere,
Bangalore, Karnataka - 560029 (IEC No. AQXPK4198C) are hereby called upon to show
cause in writing to the Additional Commissioner of Customs, Customs House, Mundra
having office situated at office of the Pr. Commissioner of Customs, 5B, Port User
Building, Adani Ports & SEZ, Mundra, Kutch, Gujarat — 370421 within 30 (thirty) days
from the date of receipt of the notice, as to why:-

1. The declared value of Rs. 5,42,782/- (CIF) for the declared 2596 Pcs of ‘Old & Used
tyres’ imported under the Bill of Entry No. 5607678 dated 21.04.2023 should not be
rejected under Rule 12 of Customs Valuation Rules, 2007 and determined as Rs.
93,84,429/- (CIF) under Rule 9 of Customs Valuation Rules, 2007 for actually
imported 2783 pcs of ‘Old & Used tyres’.

ii. The 2783 Nos. of ‘Old & Used tyres’ valued Rs. 93,84,429/- (CIF) imported under
the Bill of Entry No. 5607678 dated 21.04.2023 should not be confiscated under
Section 111 (d), 111(f), 111(1) and 111(m) of the Customs Act, 1962 read with
Section 3 (3) of foreign Trade (Development and Regulation) Act,1992.

iii. Penalty should not be imposed on the importer under Section 112 (a), 112(b) &
114AA of the Customs Act, 1962.

10.2 M/s O.K. Cargo Craft Pvt. Ltd. (Customs Broker), Second Floor, Mundhra CFS,
APSEZ Mundra, Kutch - 370421 is hereby called upon to show cause in writing to the
Additional Commissioner of Customs, Customs House, Mundra having office situated at
office of the Pr. Commissioner of Customs, 5B, Port User Building, Adani Ports & SEZ,
Mundra, Kutch, Gujarat — 370421 within 30 (thirty) days from the date of receipt of the
notice as to why:

(a)  Penalty should not be imposed on M/s O.K. Cargo Craft Pvt. Ltd. (Customs Broker)
under Section 112(b) & 114AA of the Customs Act, 1962.

11. PERSONAL HEARING
11.1 Personal hearing in this regard was given to all the noticees on 01.12.2023 and

15.02.2024 in response to which no one either from the importer nor from the CHA
attended the PH.

11.2 Further, on account of change in the adjudicating authority another opportunity for PH
were given to all the noticees on 30.01.2025 in response to which no one attended the PH.
11.3 Further, another PH was given on 14.02.2025 in response to which Shri Imran Khan,
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the proprietor of M/s I.M.Enterprises and Shri Sunil Navin Joiser G card holder of M/s
O.K. Cargo Craft Pvt. Ltd. appeared for the PH on behalf of the importer and the CB
respectively . Shri Imran Khan,the proprietor of M/s [.M.Enterprises requested for the
revaluation of the goods and stated to submit his submission in 10 days. Shri Sunil Navin
Joiser G card holder of M/s O.K. Cargo Craft Pvt. Ltd. pleaded his innocence and requested
to drop the charges levelled againt him.

12. DEFENCE SUBMISSION

12.1. The importer M/s I. M. Enterprises vide his letter dt. 15.11.2023 has submitted his
written submission wherein he submitted that they denied the allegation made against them
in the subject Show Cause Notice dated 19.10.2023 regarding under valuation of the
imported goods and also they are not accepting the valuation method adopted by the
Customs Department based on the so called "Valuation Report" of the M/s. B.G. Bhatt,
Engineer / Surveyor / Govt. Approved valuer. The so called “Valuation Report” relied by
the DRI and Customs is not at all trustworthy due to the below mentioned reasons:

(i) As per the RUD No.3, 'Bhaskar G. Bhatt and his associate inspected the stacks of
rubber tyres one by one visually and took photographs of the same in presence of Panchas
and informed issue report regarding nature/condition/value/ specification of the subject
goods in due course'. The Panchnama dated 13.05.2023 was started at 12.15 Hrs. as
mentioned in the Panchnama & concluded at around 17:30 hours. The DRI officer and
Panchas completed examination of all the tyres destuffed & staked in CFS Area. They
physically counted the tyres and they found 2783 Pcs. The DRI officers must have taken
appx. 4 to 5 Hrs. in completing counting and examination of the Tyres covered under the
present case i.e. B/E No. 5607677 dated 21.04.2023 where in panchnama dated
13.05.2023, two bill of entries tyres were counted in a short span of 5 to 6 hours which is
illogical and finding of excess tyres is irrelavant. In the Surveyor Report there is no
mention of time that when the Surveyor started the work of Inspection and when they
finished. Now, if we go into the details, the efficiency of the so called "Surveyor and his
associate”, they appeared to have done work beyond normal human capabilities as they
had started the Inspection as per panchnama Dtd 30.05.2023. The Surveyor and his
associate had inspected 06 containers at M/s. Mundhra CFS, All Cargo CFS & MICT CF'S,

APSEZ, Mundra covered under Six Bills of Entries. Thus, they completed the Inspection of
total 06 containers between 16:15 hours to 19:30 hours within the span of appx. 3 Hrs.

Thus, the Survey work of one container (present case) must have been completed in appx.

30 minutes (Total 3 Hr. = 180 minutes / 6 container = 30 minutes). Thus, the Surveyor had

inspected 2596 Tyres in 30 minutes at the speed of appx. 86 tyres per minute. This sounds

totally illogical and hence non-acceptable.

il. As per the RUD No.2, the Surveyor and his associate inspected stacks of rubber tyres
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one by one and took photographs of the same in presence of panchas. Thus, they have
inspected the stacks of the Tyres and took photographs only and not performed
actual Inspection. Thus, the report is non-acceptable.

1il. It is mentioned in the Panchnama dated 13.05.2023 that tyres of smaller size were
placed inside the tyres having higher sizes. However, the Surveyor has just inspected
the stacks and not inspected all the tyres by getting it separate. Thus, the surveyor
report is not at all reliable and not depict the true characteristics of the cargo

inspected by them. Thus, the report is non-acceptable.

(iv) The Surveyor's Opinion / Report is superficial and based on a few minutes
of inspection and some photographs only. It took him appx 1.5 month to prepare the report
(Date of Inspection on 30.05.2023 to Issuance of report on 18.07.2023) and that too far

from the truth and without any concrete basis.

v) The Surveyor has not inspected all the tyres and it is also mentioned in his opinion
that 'As it was not possible to segregate the received tyres for make and size of the tyres, it
was considered on average basis for size, make, brands to estimate value of the received
tyres. The Surveyor has given his opinion in a non-professional manner without actually
carrying out inspection of the goods. He selected the tyres randomly and arrived at the
conclusion. Thus, the report is non-acceptable. Whereas in fact maximum tyres are more
than 3 years old. Thus, the

report is not correct and hence cannot be accepted.

(vi)  The Surveyor has mentioned that the old and used tyres were not older than 2-3 years

and that too without properly inspecting all the tyres.

(vii) The Surveyor has nowhere mentioned the total life span of the tyres but estimated the
depreciation for 2 years as 25.33% without any base.

(viii) The Surveyor has also opined regarding the Average Depreciation Rate of the tyres
after giving the average depreciation rate of the tyres as 12.66% (25.33% / 2 Year). If this
rate is considered correct, then each tyre is having a total life of 8+ years and this is not a
real world situation. Thus, the Surveyor has not given his report on a real world / realistic
situation but on some flimsy grounds and imaginations only and the same is not proper and

acceptable.

The whole Show Cause Notice is issued on the basis of the Opinion/ Report of the
Surveyor. However, from the above, it is clear that the Surveyor Opinion/ Report is

without any basis and cannot be relied upon for the purpose of valuation of the goods in
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question.

Thus, we request your kindself to order re-inspection of the goods by some other
Govt. approved surveyor to ascertain the correct estimate of the age of the tyre and

actual value thereof-

Moreover, M/s. B.G. Bhatt, Surveyor in this case has opined on the value of the Old and
used tyres based on his own calculation of depreciated value of the tyres and given opinion
by multiplying the balance life of tyre with a similar new tyre in Indian Market ignoring the
fact that these are Old and Used Tyres and its value cannot be compared with the new
tyres just by deducting the depreciation as they are not useful in the country of export and
its value can be considered in weight per Kg/ per Ton. The Customs Department is also
supposed to take the value of the goods from the NIDB database to arrive at the correct
valuation of the imported goods. Thus, the method adopted by the Customs Department for
assessment of the goods is not correct and proper and requires re-assessment of the goods
after getting it re- inspected by some other Govt. Approved Surveyor.

In addition to the above, we pray your kindself to

(i) Complete the adjudication process at the earliest after ordering re- inspection and re-
assessment on the basis of the same as we are incurring heavy charges on the goods due to
the detention of the cargo for more than 6 months and also due to the decreasing life of the
Tyres since they are lying in open plot.

(ii) Issue direction to the CFS & respective Shipping line for waiver of Ground Rent /
Demurrage charges till the completion of adjudication proceedings since the cargo is

detained by DRI/ Customs Department.

(iii) For reference purpose we request to please go through the OIO passed for identical
Goods by competent adjudicating authority in past.

aa) BE No. 3511213 dtd 29.11.2022
OIO No. MCH/ADC/MK/123/2022-23 dtd 12.12.2022
Importer: New Santosh Tyres, Ahmedabad

bb) Bill of Entry No. 8843242 dtd 26.05.2022
OIO No. MCH/APR/50/RKC/ADC/G2/2022-23 dtd 23.06.2022
Importer: Bukhari Enterprises, Ahmedabad

cc) BE No. 2138535 dtd 24.08.2022
OIO No. MCH/APR/091/PMR/ADC/G2/2022-23 dtd 12.09.2022
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Importer: Kadri Enterprises, Ahmedabad.

We will be highly obliged to your kindself for consideration of our above request for
re-inspection of the goods by any other Govt. Approved Surveyor and subsequently
based on that ordering re-valuation of the goods at the earliest also issuing order to

CFS/Shipping line for waiver of detention & demurrage charges.

12.2 The CHA M/s O.K. Cargo Craft Pvt. Ltd. vide his letter dt. 17.11.2023 has made
following submissions Kindly refer to the Show Cause Notice dated 19.10.2023. In this

reference, we submit as under:

Vide the above mentioned Show Cause Notice, we M/s. OK Cargo Craft Pvt.Ltd have been

called upon to show cause as to why:-

"penalty should not be imposed on the M/s O.K.Cargo Craft Pvt. Ltd. under
Section 112(b) & 114AA of the Customs Act, 1962."

At the outset we are enclosing the reply and documents of Importer M/s I M Enterprises.
Bangalore, where they are completely disagree with the Inspection and valuation report of
Chartered Engineer M/s B.G.Bhatt & his associate. Also importer has requested in their
reply to do the re-inspection and valuation from any other Chartered Engineer and
Govt.Apporoved surveyor. Since this is not any kind of misdeclaration we request to
proceed for clearance of cargo further as per the practise of past import consignments of

identical goods

13. DISCUSSION & FINDINGS

13.1 I have carefully gone through the records of the case. The submission dated
17.11.2024, record of personal hearing held on 01.12.2023,15.02.2024 and 30.01.2025 and
other available records. I find that in the present case principle of natural justice as provided
in Section 122A of the Customs Act, 1962 have been complied with and therefore, I
proceed to decide the case on the basis of documentary evidences available on record. The
points to be decided in the instant case are: -

i. Whether the declared value of Rs. 5,42,782/- (CIF) for the 2596 ‘Old & Used tyres’
imported under the Bill of Entry No. 5607678 dated 21.04.2023 should be rejected
under Rule 12 of Customs Valuation Rules, 2007 and determined as Rs. 93,84,429/-
(CIF) under Rule 9 of Customs Valuation Rules, 2007 for actually imported 2783 pcs
of ‘old & Used tyres’.

i1. Whether the 2783 Nos. of ‘Old & Used tyres’ valued Rs. 93,84,429/- (CIF) imported
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under the Bill of Entry No. 5607678 dated 21.04.2023 should be confiscated under
Section 111 (d), 111(f), 111(1) and 111(m) of the Customs Act, 1962 read with
Section 3 (3) of foreign Trade (Development and Regulation) Act,1992.

iii. Whether the penalty should be imposed on the importer under Section 112 (a),
112(b) & 114AA of the Customs Act, 1962.

iv. Whether the Penalty should be imposed on M/s O.K. Cargo Craft Pvt. Ltd. (Customs
Broker) under Section 112(b) & 114AA of the Customs Act, 1962.

14. I find that the importer in his submission has contested and pointed out the valuation
report produced by the Govt. Approved Chartered Engineer during the investigation and
further requested for re-inspection and re-assessment of the goods. In this regard, I find that
for determining the assessable value under Rule 7 of the Customs Valuation Rules 2007,
the services of Shri Bhaskar G. Bhatt, Engineer/Surveyor/Govt. Approved valuer from M/s
B.G. Bhatt & Co. was availed, wherein Shri Bhaskar G. Bhatt and his associate inspected
the stacks of rubber tyres one by one visually and issued his report regarding
nature/condition/value/specification of the subject goods, further the report submitted by
CE states that the total tyres having been imported out of which ZERO tyres are suitable for
ADV (Animal Drawn Vehicle) and the rates have been estimated after adjusting rates of
similar type and size of tyres as available on public domain after deducting taxes as well as
depreciation etc. Thus, I find that the value of the imported cargo calculated by Chartered
Engineer is proper and cannot be discarded. Therefore, I do not find any reason for re-

inspection and re-assessment of the subject imported goods again.

15. Rejection of the value declared by the importer and redetermination of the same
w.r.t. the goods imported by the BE No. 5607678 dated 21.04.2023

15.1 I find that importer M/s .M. Enterprises and alloy wheels has filed a Bill of Entry No.
5607678 dated 21.04.2023 having declared assessable value of the goods are 5,42,782/-
for clearance of goods declared as ‘Old and Used Tyres ADV Purpose’ rubber tyres starting
from 12 inches to 21 inches. During investigation by DRI with respect to the subject
consignment and the goods contained in container No. EMCU9750385 covered under Bill
of Entry No. 5607678 dated 21.04.2023 were examined vide Panchnama dated 13.05.2023
drawn at CFS premises of M/s MICT CFS, Mundra.. The said goods were again examined
vide panchnama dated 30.05.2023  wherein ~ Shri  Bhaskar G.  Bhatt,
Engineer/Surveyor/Govt. Approved valuer from M/s B.G. Bhatt & Co. and his associate
were present to conduct necessary inspection of the subject goods. Bhaskar G. Bhatt and his
associate inspected the stacks of rubber tyres one by one visually and took photographs of
the same in the presence of Panchas and informed that he would issue his report regarding
nature/condition/value/ specification of the subject goods in due course.

15.2. Upon examining, it has come to my attention that the value declared by the importer
is significantly lower than the value ascertained by the Chartered Engineer. As a result, the
declared value does not align with the standards set forth under the Customs Valuation

(Determination of Value of Imported Goods) Rules, 2007. Consequently, the declared value
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has been deemed unacceptable and is rejected in accordance with Rule 12 of the
aforementioned rules. The value of the goods has, therefore, been re-determined using the
residual method under Rule 9, after sequentially applying the relevant provisions outlined in
Rules 4 to 9.

15.3 In the light of this, I find that the declared values of the 2596 Nos. (actually imported
2783) of ‘Old & Used tyres imported vide the Bill of Entry No. 5607678 dated 21.04.2023
is liable to be rejected as they constitute a gross misdeclaration of the imported goods. I
also find that the value, as estimated by the Chartered Engineer and Government-approved
valuer, M/s B.G. Bhatt & Co., is based on a thorough assessment and reflects the true value
of the goods in question and supersedes the original, under-reported declaration made by

the importer. The same is as tabulated below:

Item Declared | Assessable| Market Value Re-estimated |Assessable Value
Value in (Before taxes) Market Value (taking 40%
the BE (in | determined by (Before taxes) deduction
INR) (CIF) the determined on the
Chartered basis of excess
Engineer tyres found

(in INR) (for (in INR) (For
declared 2596 2783 actually

units) found units)
‘Old & Used Tyres| 5,42,782 (1,22,97,272/-. 1,31,38,200 93,84,429/-
ADYV Purpose’

16. Mis-declaration and liability to confiscation of imported goods of M/s I.M.
Enterprises

16.1 The Section 111 of the Customs Act, 1962 provides for the following:

SECTION 111. Confiscation of improperly imported goods, etc. - The following goods
brought from a place outside India shall be liable to confiscation: ...............

(d) any goods which are imported or attempted to be imported or are brought within the
Indian customs waters for the purpose of being imported, contrary to any prohibition
imposed by or under this Act or any other law for the time being in force;

(f) any dutiable or prohibited goods required to be mentioned under the regulations in an
import manifest or import report which are not so mentioned;

(I)  any dutiable or prohibited goods which are not included or are in excess of those
included in the entry made under this Act, or in the case of baggage in the declaration made
under section 77;

(m) any goods which do not correspond in respect of value or in any other particular] with
the entry made under this Act or in the case of baggage with the declaration made under
section 77 in respect thereof, or in the case of goods under transshipment, with the
declaration for transshipment referred to in the proviso to sub-section (1) of section 54;
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16.2. I find that the importer has imported total 2596 Nos. (actually imported 2783 Nos.) of
Old & Used tyres in Bill of Entry No. 5607678 dated 21.04.2023 without valid license in
violation of Foreign Trade Policy and mis-declaring the value, description and quantity in
the import documents. Import of old and used tyres are restricted under Para 2.31 SL No. II
of Foreign Trade Policy 2023. The import of second-hand goods other than capital goods
requires DGFT Authorisation. The Importer has not produced any such authorization for
the import of old and used tyres and thereby it appears that they have violated the
provisions of Section 11 and 14 of the Customs Act, 1962. It is thus evident that the
imported old and used tyres are not designed to be used for Animal Driven Vehicles
(ADVs) hence the importer has deliberately mis-declared the description of goods and
value in order to evade customs duty and license restrictions.

16.2.1 Therefore, I find that the 2596 Nos. (actually imported 2783 Nos.) Nos of imported
‘Old & Used Tyres’ (Estimated Assessable value Rs. 93,84,429/- as per C.E.’s report)
under Bill of Entry No. 5607678 dated 21.04.2023 imported without any valid license have
rendered themselves as prohibited and are liable for absolute confiscation under Section
111(d), 111(f), 111(I) & 111(m) of the Customs Act, 1962 read with 'Section 3(3) of

Foreign Trade (Development and Regulation) Act, 1992.

17. Imposition of Redemption fine in lieu of confiscation of the goods under section
111(d), 111(f), 111(1) and 111(m) of the Customs Act,1962.

On plain reading of the provisions of the Section 111(d),111(f), and 111(m) of
the Customs Act, 1962 (mentioned at Point no. 16.1) it is clear that the impugned goods
were imported in violation of the Foreign Trade Policy and mis-declaring the value,
description and quantity in the import documents. Import of old and used tyres are restricted
under Para 2.31 SL No. II of Foreign Trade Policy 2023 and import of the same without a
valid license rendered the imported goods prohibited. The importer has neither in the PH
appearances nor in his written statement made any request for re-export of the impugned
goods. As discussed in the foregoing para's, it is evident the Importer has deliberately
misdeclared the imported goods with a malafide intention to bypass the policy condition.
Therefore, I hold that the impugned imported goods are liable for absolute confiscation as
per the provisions of Section 111(d), 111(f), 111(1) and 111(m), of Customs Act, 1962.

17.1 As the impugned goods are found to be liable for absolute confiscation under Section
111(d), 111(f), 111(I) and 111(m) of the Customs Act, 1962, I find that it is necessary to
consider as to whether redemption fine under Section 125 of Customs Act, 1962, is liable to
be imposed in lieu of confiscation in respect of the impugned goods as alleged vide subject
SCNS. The Section 125 ibid reads as under: -

"Section 125. Option to pay fine in lieu of confiscation.-(1) Whenever confiscation
of any goods is authorised by this Act, the officer adjudging it may, in the case of any
goods, the importation or exportation whereof is prohibited under this Act or under any

other law for the time being in force, and shall, in the case of any other goods, give to the
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owner of the goods 1[or, where such owner is not known, the person from whose possession
or custody such goods have been seized,] an option to pay in lieu of confiscation such fine
as the said officer thinks fit."

17.2 A plain reading of the above provision shows that imposition of redemption fine is an
option in lieu of confiscation. It provides for an opportunity to owner of confiscated goods
for release of confiscated goods by paying redemption fine where there is no restriction on
policy provision for domestic clearance. I find that since the Importer is involved in
misdeclaration, restricted items without a valid license thus rendering the goods as
prohibited and attempting transit of the goods in violation of the act and the foreign policy,

there is no scope left for leniency in the instant case.

18. ROLE AND CULPABILITY OF M/s 1. M. Enterprises

18.11 find that the SCN has proposed penalty under section 112(a), 112(b) and section
114AA of the Customs Act, 1962 against M/s I. M. Enterprises Now [ will discuss
liability of them under the proposed sections of the customs act, 1962 for levying penalty

against M/s I. M. Enterprises

18.2 I find that the importer M/s I. M. Enterprises and alloy wheels imported ‘Old and
Used Tyres’ vide Bill of Entry No. 5607678 dated 21.04.2023 without valid license in
violation of Foreign Trade Policy and mis-declared the value, quantity and description in
the import document and thereby violating the provisions of Section 14 and Section 46 of
the Customs Act, 1962. Hence, it appears that the 2596 Nos (Actually imported as 2783
Nos.) of imported ‘Old & Used Tyres’ (Estimated Assessable value Rs. 93,84,429/- as per
C.E.’s report) under Bill of Entry No. 5607678 dated 21.04.2023 are liable for absolute
confiscation under Section 111(d), 111(f),111(I) & 111(m) of the Customs Act, 1962 read
with 'Section 3(3) of Foreign Trade (Development and Regulation) Act, 1992. Therefore, I
find that by the acts of omission and commission, the importer, M/s I. M. Enterprises has
rendered itself liable for penalty under Section 112(a) of the Customs Act, 1962. thus, the
same is confirmed Under section 112(a) (i) of the Customs Act,1962.

18.3 I find that imposition of penalty under Section 112(a) and 112(b) simultaneously
tantamount to imposition of double penalty, therefore, I refrain from imposition of penalty
on M/s I. M. Enterprises under Section 112(b) of the Act wherever, penalty under Section
112(a) of the Customs Act, 1962, is to be imposed.

18.4 As regards the penalty on M/s 1. M. Enterprises under Section 114AA of the Customs

Act, 1962 is concerned, Section 114A A mandates penal action for intentional usage of false
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and incorrect material against the offender. From the investigation it has come to the notice
that the imports were made without a valid license in violation of the Foreign Trade Policy
and misdeclaring the value, quantity and description in the import documents and thereby
it’s clearly evident that that M/s I. M. Enterprises wheels has violated the provisions of
Section 14 and Section 46 of the Customs Act, 1962. M/s. I. M. Enterprises via his
propriator have knowingly and intentionally made/ signed/ used and/or caused to be
made/signed/used the import documents and other related documents which were false or
incorrect in material particular such as description, value etc., with mala-fide intention, and
therefore, the Importer is liable to penalty under Section 114AA of the Customs Act, 1962.

19. ROLE AND CULPABILITY OF M/s O.K. Cargo Craft Pvt. Ltd., CB

19.1 I find that M/s O.K. Cargo Craft Pvt. Ltd. filed the Bill of Entry no. 5607678 dated
21.04.2023 the present shipments imported by M/s. O.K. Cargo Craft Pvt. Ltd. During
the examination, it has come to the notice that the imports were made without valid license
in violation of Foreign Trade Policy and mis-declared the value, quantity and description in
the import document and thereby violating the provisions of Section 14 and Section 46 of
the Customs Act, 1962. Para 2.31 SI. No. II of Foreign Trade Policy 2023. Para 2.31 Sl. No.
IT of Foreign Trade Policy 2023 clearly prescribes for import of any second hand goods
other than the capital goods restricted and is allowed on against an authorization. The
Customs broker being the link between the importer and the Customs authority is supposed
to be well versed with such policy condition and it is the duty of the Customs Broker to
guide the importer about the same. However, M/s O.K. Cargo Craft Pvt. Ltd did not do
justice to his job in this case and rendered the restricted goods imported without a valid

authorization as “prohibited” and liable to be absolutely confiscated under section 111(d),
111(),111(1) & 111(m).

19.2 1 find that the Customs broker failed to ensure compliance of the policy condition
about restriction and mandatory requirement for the license issued by DGFT for importing
the subject goods. I find that department treats documents filed by CHA with certain degree
of trust which completely violated in instant case. Dealing with the shipments of a restricted
item turned prohibited in absence of mandatory license issued by DGFT is a grave offence

Such acts of omission and commission have serious financial/security consequences.

19.3 I find that the omission and commission on the part of M/s O.K. Cargo Craft Pvt. Ltd.
(Customs Broker) filed BE who were knowingly concerned in importing mis declared ‘Old
and Used Tyres vide Bill of Entry No. 5607678 dated 21.04.2023 in terms of value and
description and also without valid license in violation of Foreign Trade Policy have
rendered themselves liable to penalty under Section 112(b)(i) of the Customs Act, 1962.
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19.4 Further, I also find that M/s O.K. Cargo Craft Pvt. Ltd. (Customs Broker) via his
proprietor has knowingly and intentionally made, signed or used and/or caused to be
made/signed/used import documents and other related documents, which were false or
incorrect, in material particulars, for the purposes of illegal import of subject goods,
therefore, they are also be liable to penalty under Section 114AA of the Customs Act,
1962.

20. In view of above, I pass the following order.

1. I reject the declared value of Rs. 5,42,782/- (CIF) for the 2596 ‘Old & Used tyres’
imported under the Bill of Entry No. 5607678 dated 21.04.2023 under Rule 12 of
Customs Valuation Rules, 2007 and order to re-determine the same as Rs.
93,84,429/- (CIF) under Rule 9 of Customs Valuation Rules, 2007 for actually
imported 2783 pcs of ‘old & used tyres’.

ii. I order for absolute confiscation of the 2783 Nos. of ‘Old & Used tyres’ valued Rs.
93,84,429/- (CIF) imported under the Bill of Entry No. 5607678 dated 21.04.2023
under Section 111(d), 111(f), 111(1) and 111(m) of the Customs Act, 1962 read with
Section 3 (3) of foreign Trade (Development and Regulation) Act,1992. Unless an
appeal against such order is pending, the said impugned goods i.e. 2783 Nos. of ‘Old
& Used tyres’ valued Rs. 93,84,429/- (CIF) would be liable for Disposal as per

instructions and guidelines in CBIC disposal manual, 2019.

iii. I impose a penalty of Rs. 1,00,000/- (Rupees One Lakh only) on the importer M/s.
.M. Enterprises, under Section 112(a)(i) of the Customs Act, 1962.

iv. I refrain from imposing any penalty on the importer M/s. I. M. Enterprises under
Section 112(b) of the Customs Act, 1962

v. I impose a penalty Rs. 1,00,000/- (Rupees One Lakh only) on the importer M/s.
.M. Enterprises via its proprietor under Section 114AA of the Customs Act, 1962.

vi. I impose a penalty Rs. 15,000/- (Rupees Fifteen Thousand Only) on the Custom
Broker M/s O.K. Cargo Craft Pvt. Ltd. (Customs Broker), under Section 112(b)(i) of
the Customs Act, 1962.

vii. I impose a penalty Rs. 10,000/- (Rupees TEN Thousand Only) on the Custom
Broker M/s O.K. Cargo Craft Pvt. Ltd. (Customs Broker), under Section 114AA of
the Customs Act, 1962.

21. This order is issued without prejudice to any other action which may be contemplated
against the importer or any other person under provisions of the Customs Act, 1962 and
rules/regulations framed thereunder or any other law for the time being in force in the
Republic of India.
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22. The Show Cause Notice bearing No. GEN/ADJ/ADC/2005/2023-Adjn dated
19.10.2023 stands disposed in above terms.

Signed by

AmitfKagyer ishra
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ifeH urHSHAtai Eﬁf'\'fvﬂ/List of Noticees

1. M/s I M Enterprises, No. 24, Ground Floor, 3rd Main, Bissmilah Nagar, Tavarekere,
Bangalore, Karnataka - 560029 (IEC No. AQXPK4198C) (Proprietor: Imran Khan)

2. M/s O.K. Cargo Craft Pvt. Ltd. (Customs Broker), Second Floor, Mundhra CFS,
APSEZ Mundra, Kutch - 370421

1/'I'I%T/Copy to,

. The Additional Director General, DRI, Ahmedabad.

. The Additional Director, Directorate of Revenue Intelligence, Regional Unit,
Gandhidham (Kutch).

3. The Dy./Asstt. Commissioner (Legal/Prosecution), Custom House, Mundra.

The Dy./Asstt. Commissioner (RRA), Customs House,Mundra.

The Dy./Asstt. Commissioner (TRC), Customs House,Mundra.
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The Dy./Asstt. Commissioner (EDI), Custom House, Mundra.
The Dy./Asstt. Commissioner (Disposal), Custom House, Mundra
Notice Board (to display on Notice Board for all Noticees).

Guard File.
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