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This copy is granted free of cost for the private use of the person to whom it is issued.
2. | dwTed SUMGH 1962 @ 4RI 129 S 81 (1) (AYT ¥YfY@) & A Foafafaa ooy &
e & wEn B $ e 59 IRy ¥ HUR B H1gd Hegy Al gl a1 39 W Bl i
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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application 10
The Additional Secretary/Joint Sccretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
______r&mm_ppi_cation of the order. - .. i B
frafafag weafRa e/ Order relating to
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a1y & &9 1 3{1g1fad BIs HId.

any goods exported

URA A 1T A 6 [Hd] aTg+ § @ral 191 df 4R 8 34 a8 /T YR Ia 7 7Y 0d-
g1 I T WTF U Iar 9 & e eniféra ara Iar 9 ©F U g1 I Tad RITH IR JdR
T Hel 1 AT H ufEd A7 8 o ElL

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

()

drared fUfgn, 1962 & JHR™ X quT IS HHfF ¢ T FuH] & dgd YeP argH! ol
KAl

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

AR 1des o Hid fraradl # ey ureu F uka e s s sriilq su @l Wik
! wreht AR 3w & wry Frafufaa s daw 8 Tifee

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

()

HIE W) TG, 1870 B HE 6.6 (g 1 & el MUl (6 11U 3ER 59 SMow @ 4 uiadl,
frae! te ufy & varw 09 &) Ay Yo Ree @ 1+ Fifeu.

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

(E)

TG awIaul & Hardl Uy 7o AW &1 4 yfedt, afe g1

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

(1)

G880 & ToTg 1aa @1 4 ulaan o

(c)

4 copies of the Application for Revision.

(¥)

TARIEUT 3fde GRIR @A @ [au A iy, 1962 (@ur uifyq) # Fuffaa sy ot
3 G, B, avs, ol 3R fafay wal & ofid & sreftmr sram @ # %, 200/-(FUC &) Q) HE)AT
¥.1000/-(FUT UF §9R |77 ), st ot #gren g1, | wa e yfrar & wmifdre gars dsiv.e
@1 &l ufayl. afe ges, aim T s, @an T €8 B A IR U UE @@ g1 39y $H
gl dl 08 BRI & ¥4 d 3.200/- 3R 72 & @18 ¥ fU® 81 3 BI¥ $ ¥4 F ¥.1000/-

(d)

The duplicate copy of the T.R.6 challan t‘\ndencmg pavment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

Og ¥. 2 ® AU glad ATHal & Srendl 3 AT & Gie Y 1 ale Bis oiad 39 H1aW 4 AHed
HE{H ®Yal &1 a1 3 Hogee Hfufam 1962 &1 4RT 129 U (1) & e wid @u.-3 F
a‘mm%w,ﬁumm&lc—m’ MR dar o anfler sfmwwr & o Prefuf@a ud uw enfia @z
gohd o

In respect of cases other than these mentioned under item 2 above, any person aggriey’e;d.
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the I’ullowmg
address :

WTW, WWWH@HTWW Customs, Excise & Service Tax Ai)pellaté '
e, ufddt a=fta dis Tribunal, West Zonal Bench .

O] Hivr, agHTat Yo, Ree fRUR-FR qa, | 29 Floor, Bahumali Bhavan,

SHRAI, HeHAEG-330016
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

a

dhmeres «fUfRTn, 1962 @1 URT 129 U (6) & (U1, ATHRCH HUTAH, 1962 @ 41T 129

T (1) & 7 srfler & Wiy Frufaf@s yee gy 89 Tfee-

S/49-279/CUS/MUN/2024-25




Page 3 of 11

| Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
| Customs Act, 1962 shall be accompanied by a fee of -

(@)

e & T AnTe § ogt fee AHR[ed STUSRY §IRT HAT 9T (e 1R TSt quT STl
41 &8 $ IS Ud a1 FUY 41 I9Q &4 531 df U5 9N IUT.

(a)

where the amount of duty and interest demanded and penalty levied by any officer of |
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees; '

(E)

e § WrafRd A § S61 [ AIATYe HIB Y gIRT AT 74T Yowb 317 ATl q4T ST |
AT G 1 ¥HH Urd O UL A S g1 A wud varw wre @ oifie 7 8 o e geR
FUY |

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ; |

e F TrafRIg A A ol fpu! MAEes HfUGT gRT AT 797 Yed AR AT 94T @i
AT €8 B YW U aRg U § 3fUe g 9l ¥ VR UG

(€)

where the amount of duty and interest demanded and penalty Ievied_bfy any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

3 1Y & [avg WP & G, HT T Yeb & 10% 5] @ W, 961 Yob I1 UYed U9 68 194G 7 8, 4] 48 & 10%
3T HRA W, gl Had 48 @diG | &, HUG @ ST |

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where dur\\_;?‘
duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

IE SATUTTH BT URT 129 (T & =TT SrUIe WSRO & HHE GO TAF SM1de 03- (@) |
A 3 & forg a7 Tl o1 YuRA & g a1 el sy e & feorg fobg 71w ardter : - orerar |
(mﬁmmwmmaimwm%ﬂwmmﬁwwmm
e A

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

{b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER - IN - APPEAL

The present appeal has been filed by Shri Sameer Sharma (hereinafter
referred to as “the Appellant”) under Section 128 of the Customs Act, 1962
against Order-in-Original No. MCH/ADC/AK/129/2024-25 dated 28.08.2024
(hereinafter referred to as “the impugned Order”) passed by the Additional
Commissioner of Customs, Mundra (hereinafter referred to as “the Adjudicating
Authority”) pursuant to investigation conducted by the Directorate of Revenue
Intelligence (DRI) in respect of import consignments filed in the name of M/s
Aditi Trading Company, involving alleged mis-declaration of goods,
undervaluation and violations of the provisions of the Customs Act, 1962 and

allied laws.

2.1 Facts of the case, in brief, are that on the basis of specific intelligence, DRI
initiated investigation into import consignments cleared through Mundra Port,
which were declared as assorted permissible goods. The consignments imported
in the name of M/s Aditi Trading Company were covered under Bills of Entry
filed during the relevant period, as detailed in the impugned Order. On
examination of the consignments, it was found that instead of the declared
goods, the containers were found to be stuffed with plastic toys and other toy
items, including pop-up toys and novelty toys, classifiable under Chapter 95 of
the Customs Tariff Act, 1975.

2.2 It was observed that the imported toys were goods requiring mandatory
compliance with the Bureau of Indian Standards (BIS) certification. However, no
valid BIS certification or related statutory documents were produced at the time

of import. The declared description, classification, quantity and value of the

goods were found to be inconsistent with the actual goods imported..

Representative samples were drawn and examined during the course of

investigation.

2.3 Since the declared transaction value was found to be unreliable on account
of complete mis-declaration of the nature and quantity of goods, the declared
value was rejected under Rule 12 of the Customs Valuation Rules, 2007. The
value of the goods was thereafter re-determined on the basis of market enquiries
and valuation carried out by a Government-approved Chartered Engineer, as
recorded in the impugned Order. The goods were seized under Section 110 of the

Customs Act, 1962, being liable to confiscation under Section 111 thereof.

2.4. Investigation further revealed that enquiries conducted at the declared
business premises of M/s Aditi Trading Company indicated that the premises
were either closed or not commensurate with the volume and nature of imports
made. It was alleged that the IEC and KYC documents of the importer were being

utilised for effecting imports without the importer exercising actual control over

\j S/49-279/CUS/MUN/2024-25
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the import activities, and that the imports were arranged and operated through

intermediaries.

2.5 During the course of investigation, statements of various persons
connected with the import, clearance, transportation and storage of the goods
were recorded under Section 108 of the Customs Act, 1962. These included
statements of the importer, transporters, logistics operators, customs
intermediaries and other persons alleged to be involved in arranging

documentation and clearance of the impugned consignments.

2.6 Insofar as the role of the Appellant is concerned, it emerged during
investigation that Shri Sameer Sharma was working as a G-Card holder of a
licensed Customs Broker and was involved in handling customs clearance work
relating to the consignments imported in the name of M/s Aditi Trading
Company. Statements of the Appellant were recorded under Section 108 of the
Customs Act, 1962, wherein he stated that import documents such as invoices,
packing lists and Bills of Lading were received through electronic means from
persons other than the IEC holder. It was alleged that the Appellant did not have
direct interaction with the IEC holder and did not independently verify the

credentials or genuineness of the importer prior to filing the Bills of Entry.

2.7 It was further alleged that the Appellant filed Bills of Entry declaring the
goods as permissible items on the basis of documents so received, whereas
examination revealed that the consignments contained mis-declared goods,
namely toys requiring mandatory BIS certification, which were liable for
confiscation. The Adjudicating Authority observed that the Appellant, being an
experienced G-Card holder, was required to exercise due diligence in accordance
with the Customs Broker Licensing Regulations, and that failure to do so

facilitated clearance of the impugned consignments.

8\ Apart from the Appellant, show cause notices were issued to other

1y
ée s, including the importer M /s Aditi Trading Company and other persons

to be involved in the import, transportation and facilitation of clearance

evidence placed on record,

2.9 On the basis of the investigation, statements and material evidence, the
Adjudicating Authority held the goods liable to confiscation under Section 111
of the Customs Act, 1962 and imposed penalties on the importer and other
noticees, including the Appellant, under Sections 112(a) and 114AA of the
Customs Act, 1962, vide the impugned Order-in-Original.

) I
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3 Being aggrieved by the impugned order, the Appellant has preferred the

present appeal and inter alia, made the following submissions:

3.1 The appellant submits that tke impugned Order-in-Original is bad in law
and on facts and is liable to be set aside. The findings recorded against the
appellant are based on assumptions, conjectures and uncorroborated
statements, without establishing conscious knowledge or mens rea, which is a
mandatory requirement for imposition of penalty under Sections 112(a) and
114AA of the Customs Act, 1962.

3.2 The appellant submits that he was working merely as a G-Card holder of
a licensed Customs Broker and was entrusted only with routine procedural work
of filing Bills of Entry on the basis of documents supplied by authorised persons.
The appellant had no role in procurement of goods, valuation, packing,
concealment, selection of goods or physical examination of consignments, all of
which were carried out by Customs officers in discharge of their statutory

functions.

3.3 It is submitted that mere filing of documents cannot attract penal liability
in the absence of evidence establishing prior knowledge or intentional
involvement in mis-declaration or use of false documents. No material has been
brought on record to show that the appellant was aware of the nature,

description or value of the goods at the time of filing of Bills of Entry.
Reliance on statements and cross-examination

3.4 The appellant submits that the case against him is primarily based on
statements recorded under Section 108 of the Customs Act, 1962, particularly
statements of co-noticees. It is a settled position of law that statements of co-
accused or co-noticees, without independent corroboration, cannot form thq_sdlé-:__f' T

basis for imposition of penalty.

3.5 The appellant submits that cross-examination of Shri Vipin Sharma,
Preventive Officer, who was involved in examination and clearance of the
impugned consignments, was allowed during adjudication. During cross-

examination, Shri Vipin Sharma categorically stated that:

no pressure, influence or inducement was exerted by the appellant

at any stage of examination or clearance of goods;

o the examination and assessment of the consignments were carried

out by Customs officers in the normal course of duty; and

o the appellant had no role in directing or influencing the manner of

examination of the goods.

\/ $/49-279/CUS/MUN/2024-25
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3.6 The appellant submits that the above deposition completely demolishes
the allegation that the appellant facilitated clearance of offending goods by
influencing Customs officers. However, the Adjudicating Authority has failed to
consider this crucial exculpatory evidence and has not assigned any reasons for

discarding the same.

3.7 The appellant further submits that Shri Baldevsinh Vala, a co-noticee
whose statement has been heavily relied upon in the impugned order, was cross-

examined. During cross-examination, Shri Baldevsinh Vala admitted that:
o the appellant was not involved in procurement or selection of goods;

o the appellant had no role in packing, concealment or valuation of

the consignments; and

o documents were handed over to the appellant for filing of Bills of

Entry in the normal course of business.

3.8 It is submitted that the cross-examination of Shri Baldevsinh Vala did not
establish any prior knowledge or conscious involvement of the appellant in the
alleged mis-declaration. The Adjudicating Authority has selectively relied upon
the original statement while completely ignoring the clarifications and

admissions made during cross-examination, which is impermissible in law.

3.9 The appellant submits that the allegation of receipt of monetary
consideration is wholly unsubstantiated. No financial trail, bank statement, cash
recovery or corroborative evidence has been produced. In the absence of proof of
pecuniary benefit, the allegation of connivance and conscious involvement is

untenable.

3.10 It is further submitted that the appellant had no role in generation or
ipulation of e-way bills or transportation of goods from SEZ to DTA, and no

e has been adduced to establish otherwise.

ithout prejudice, the appellant submits that the essential ingredients of

\,“_ —Sgepon 112(a), namely “knowingly concerned”, arc not satisfied, as there is no
bl 1A

evidence to establish conscious involvement. Similarly, the essential ingredients
of Section 114AA, namely “knowingly and intentionally using false documents”,

are also not fulfilled in the facts of the present case.

3.12 In support of the above submissions, the appellant relies upon the

following judicial precedents:

« CCE v. Andaman Timber Industries (Supreme Court) — holding that denial
or improper appreciation of cross-examination of relied-upon witnesses
violates principles of natural justice and vitiates the proceedings.

$/49-279/CUS/MUN/2024-25
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« Naresh J. Sukhawani v. Union of India (Supreme Court) - holding that

statements of co-accused require independent corroboration.

« Commissioner of Customs v. K.M. Ganatra & Co. (Supreme Court) —
holding that penalty on Customs Brokers requires proof of conscious

knowledge and deliberate involvement.

« CCE v. Kalvert Foods India Pvt. Ltd. — holding that penalties cannot be

imposed on assumptions and presumptions without cogent evidence.

+ Various decisions of the Hon’ble CESTAT holding that filing of documents
by a Customs Broker or its employee on the basis of papers supplied by
the importer, without mens rea, does not attract penalty under Sections
112 or 114AA of the Customs Act, 1962.

4. Record of Personal Hearings:

In accordance with the principles of audi alteram partem, the Appellant
was afforded the opportunity of personal hearing which was attended virtually
by Shri Chinmaya Seth, Advocate on behalf of the Appellant on 12.01.2026

wherein he reiterated the submissions made at the time of filling appeal.

5. Discussion and Findings:

5.1 I 'have carefully examined the records of the case, the impugned Order-in-
Original, the grounds of appeal, the submissions advanced by the appellant, and
the evidence relied upon by the Adjudicating Authority. The sole issue for
determination is whether the penalties imposed upon the Appellant under

Sections 112(a)(i) and 114AA of the Customs Act, 1962 are legally sustainable.

5.2 At the outset, it is noted that the appellant is neither the importer n'of',the <
owner or beneficiary of the goods. The entire case against the appellant rests 6-5

(i) statements recorded under Section 108 of the Customs Act, particularly of co-
noticee Shri Baldevsinh Vala, and (ii) an alleged facilitative role attributed to the
appellant in his capacity as a G-Card holder. There is no seizure from the
appellant, no recovery of proceeds of smuggling, and no documentary or

electronic evidence directly linking the appellant to the alleged act of smuggling.

5.3 Ifind that cross-examination o Shri Vipin Sharma, Preventive Officer, who
was directly associated with examination and clearance of the impugned
consignments, was allowed and conducted. During cross-examination, Shri
Vipin Sharma unequivocally stated that no pressure, inducement or influence
was exercised by Shri Sameer Sharma, and that examination and clearance were
carried out by Customs officers in the normal course of official duty. This
testimony directly negates the Department’s allegation that the appellant

facilitated or abetted smuggling by influencing Customs officers.

w S$/49279/CUS/MUN/2024-25
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5.4 The evidentiary value of the deposition of Shri Vipin Sharma assumes
particular significance as it emanates from a neutral departmental officer directly
involved in the examination process. In the absence of any material contradiction
or impeachment of his testimony, such evicence cannot be brushed aside lightly.
The failure of the Adjudicating Authority to deal with this testimony renders the

findings vulnerable.

5.5 1 further note that cross-examination of Shri Baldevsinh Vala, whose
statement is the primary basis for implicating the appellant, was conducted.
During cross-examination, Shri Baldevsinh Vala admitted that the appellant had
no role in procurement, selection, valuation, packing or concealment of the goods
and that documents were handed over to the appellant merely for filing of Bills

of Entry in the normal course of business.

5.6 These admissions materially dilute the inculpatory portions of the original
statement and clearly demonstrate that the appellant had no prior knowledge of
the alleged mis-declaration or smuggling. Once such admissions emerge during
cross-examination, the original statement cannot be relied upon in isolation to

fasten penal liability.

5.7 1 further observe that one of the most serious allegations against the
appellant was that he allegedly received Rs. 2.5 lakh to Rs. 3 lakh per container
from Shri Baldevsinh Vala. However, during cross-examination, Shri Baldevsinh
Vala categorically denied having made any such payment. This denial strikes at
the very foundation of the allegation of pecuniary benefit and destroys the

prosecution theory of motive and mens rea.

5.8 In the absence of any corroborative evidence such as bank records, cash
recovery, electronic trail or contemporancous documents, the uncorroborated
ement of Shri Baldevsinh Vala—already diluted during cross-examination—
1 evidentiary value qua Shri Sameer Sharma. Penal liability under
s 112(a) and 114AA cannot be sustained on such infirm and

stantiated evidence.

[ also find considerable force in the appellant’s contention that although
cross-examination was allowed and forms part of the adjudication record, the
Adjudicating Authority has not even adverted to the outcome of such cross-
examination in the findings portion of the impugned order. This is not a mere
procedural irregularity but a serious substantive lapse.

5.10 Once cross-examination is permitted, the Adjudicating Authority is legally
bound to consider the outcome thereof and record reasoned findings. Even

disagreement with the testimony elicited during cross-examination must be

supported by cogent reasons. Total non-comsideration of cross-examination

§/49-279/CUS/MUN/2024-23
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renders the order non-speaking and violative of principles of natural justice, as

consistently held by higher judicial forums.

5.11 I further observe that the Department has not produced any evidence to
show that the appellant generated, manipulated or caused the generation of false
documents or e-way bills, nor is there any evidence of his involvement in
transportation of goods from SEZ to DTA. Mere association or procedural
involvement, without proof of conscious and intentional acts, is insufficient to

attract penal provisions.

5.12 Therefore, I hold that while statements recorded under Section 108 of the
Customs Act, 1962 are admissible in law, admissibility is distinct from
evidentiary weight. Where such statements are diluted or contradicted during
cross-examination and are not supported by any independent corroborative
evidence, their probative value stands significantly diminished. In such
circumstances, reliance on such statements alone is insufficient to sustain penal

consequences under the Customs Act, 1962.

'5.13 Inview of the above, I hold that the essential ingredients of Sections 112(a)
and 114AA, namely conscious knowledge, intentional act and deliberate use of
false documents are conspicuously absent in the present case. The findings
recorded in the impugned Order-in-Original against Shri Sameer Sharma are

therefore legally unsustainable.

5.14 Accordingly, the penalties imposed upon Shri Sameer Shar
Sections 112(a)(i) and 114AA of the Customs Act, 1962 are set aside. | &

6. The appeal is allowed with consequential relief, if any, as per law’\ .

ety
eeriRa/ATTESTED -’1"’\
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areftares / SUPRERINTENDENT Commissioner (Appeals),
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CUSTOMS (APPEALS), AHMEDABAD Customs, Ahmedabad

F. No. S/49-279/CUS/MUN/2024-2%T; n

Date: 30.01.2026
By Registered post A.D/E-Mail
To,

1. Mr. Samir Sharma,
64, Sadguru, Smart City, Nava Kapaya, Mundra.

Copy to: -

J~ The Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.
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3.

The Commissioner of Customs, Mundra.

The Additional Commissioner of Customs, Mundra.
Guard File.
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