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1e air?n{r*r :

I frq' qfr FI1 +1 +q nfr ffi qrfr t, st qfura qm{r t ftq ft ,{l+ T{r< fi vrfi {r

1. This copy is gralted free of charge for private use of the person(s) to whom it
is sent.

2. re ur?rr t ere-gv *€ S qfu es qrtqr ft ffi t fi-< wr{ } fr-f,{ fffl 96, s{r< llw
q+ i-{rfi erffi qrurfufioT, Br{r<rar< fta d w 3Tr?cT * R=€a eTftq 6( Fril tr
qmq q-{rrfi {R-qR, firr g"+, rar g+ qi t-+m'< sT++q qqrfurlor, gt-er {G-d,
E-6qrfr rrfi , ftfter< ilR 5-d + Erg +, ftfter< r<, Br-sr(ET, efilfl"n<-3so 004 +
E+ft-dtfiqftql

2. Any person deeming himself aggrieved by this Order may appeal against this
Order to the Customs, Excise and Service Tax Appellate Tribunal,
Ahmedabad Bench within three months from the date of its communication.
The appeal must be addressed to the Assistant Registrar, Customs, Excise
and Service Tax Appellate Tribuna-l, 2nd Floor, Bahuma-li Bhaval, Nr.
Girdhar Nagar Bridge, Girdhar Nagar, Asarwa, Ahmedabad - 380004.
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Order-In-Original No: AHM-CUSTM-OOO-PR.COMMR- 32-2o24-25
dated 11.O7.2O24 ln the case of M/s Orgenlc Industries M. Ltd.,
Plot No. 163, GIDC, Tal-Vagra, Bharuch.



3. s\F srfl-tr Frcc +t. ff.9.3 t {rfuq fi qrf,r qGCr sqqr fr{r s,.f6 (srftq lMr,
1962 fi ftqq 3 fi gq ft{q (2) t ftfrf€s qffit arq E<rstt frq wqtr so erfrq fr
qn cffi t <rfuq ftqr wq ilen frq qr?cr * R-{-d BTft'( ff.d A srfr ft sn+ 0
{ftqt dq'r ff flq (r{it t +'q * +q q'd yfr FcrFrd tff qrRCtr qftq t sqifuil s*
earlq fr qR vffi i qlR-a ftq qr+ qftqr

3. The Appeal should be filed in Form No. C.A.3. It shall be sigrred by the
persons specified in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules,
7982. lt shall be frled in quadruplicate and shall be accompanied by an
equa.l number of copies of the order appealed against (one of which at least
shall be certified copy). AII supporting documents of the appeal should be
forwarded in quadruplicate.

+. eTfi-d G-q+ drfr +r G-+<vr q-q erfi-r h B{trR cn'fr{ t, qrc cfut t ETfu{ fr srC{ft ilqr
ss*qrq fts qrtqr+G-rd BT+dftrrtd, ssff fis-rf,r0cfrqi TiflT{ftvrqft (soq
ttttttq'+rrrFmcftil.Dt

4. The Appeal including the statement of facts and the grounds of appeal shall
be filed in quadruplicate and shall be accompanied by al equal number of
copies of the order appealed against (one of which at least sha-Il be a certified
copy.)

s. srfi-q rr qq{ q'16 qq4 ffi it +r C-q q.} fr fu{ \"i ftffr ilfi er{r G-q<"T + R{r 3rfi-d

+ +'R!rt h wc sffi + ffi( tqn t.cm qGq qE tt.Fr@tt fr +qr{qla mrift-r +-<+r
qGer

5. The form of appeal shall be in English or Hindi and should be set forth
concisely and under distinct heads of the grounds of appeals without aly
argument or narrative and such grounds should be numbered
consecutively.

o. *Bq ftqi tq' qftft{q, 1 962 ff err<r r zs E h sc-c-.eii + tr-d ftuffoo ffv frq Fna
Tr ft6 Rr{ t, a-{t + ffrfr ft (ffia.g.d il+ fi ener t qmrfutt"r ff fi6 + E-flq-f, tRqr<
* rrq q<isifr-t qt,r qrw h qftq q{r ff qr\nft il{T qq ctrr grFc erftq t cr{ il ff.r
{qqftqrqrg.nt

6. The prescribed fee under the provisions of Section 729A of the Customs
Act,7962 shall be paid through a crossed demand draft, in favour of the
Assistant Registrar of the Bench of the Tribuna-l, of a branch of any
Nationa.lized Bank located at the place where the Bench is situated and the
dema-nd draft shall be attached to the form of appeal.

7. {q srfter + G-F-d ftcr'{l+, s€r< {6 qd t-{rd( qffr+ qrqrfu'+toT it qw } 7.5or"

r6t e1w uw+ {6 q,ti Etrr+r +l G-*< { eru-+r g<rTn w6t tftS grtr+r + fltt E-+r< t
sc+r \+-cr<+-G erftqftqr cr6-frtr

7. An appeal against this order shall lie before the Tribunal on pa5rment of
7.5%o of the duty demanded where duty or duty arrd pena.lty are in dispute,
or penalty, where penalt5r alone is in dispute".

8. anrTerq Uq qfuft{q, 1870 + Biili( fuifur ftS {{ffi qE-{ ftq rrq 3rP.{ ff xft q<

srgs qlqr{q {6 fefe e-rn t{I qrQqr

8. The copy of this order attached therein should bear an appropriate court fee
starnp as prescribed under the Court Fees Act, 187O.

Sub: Show Cause Notice No. MII/ 10-31/Pr.Commr/O&A/2O2O-21 dated
28.3.2021issued by the Principal Commissioner, Customs, Ahmedabad in the
case of M/s Organic Industries h/t. Ltd. located at Plot No. 163, GIDC, Ta1-

Vagra, Bharuch.
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Brief facts of the case:

M/s Organic Iadustries H. Ltd. situated at Plot no. 163, G.LD.C, Tal.-
Vagra, Bharuch-392130a1d having registered oflice at Delta 6th Floor, Central
Avenue, Hiranandani Gardens, Powai, Mumbai-4OOO76 (IEC No. 0300041501)

[hereinafter referred to as the Noticee] had imported goods declared as "Kestelek
Colemanite (-3MM) 40%/38o/o /360/o BzOs Natural Boron Ore", by classiffing the
same under CTH 25280090 of Customs Tariff Act, 1975 and availing exemption
from payment of Basic Customs in terms of Sr. 13O of Notiiication No.
50/2017-Cus dated 30.06.2017 and Sr. 113 of Notification No. 1212012-Cus
dated 17.03.2012 as amended as applicable for period from O7.O7.2O17 to
23.O5.2O2O and 06.04.2016 to 30-06.2017 respectively.

2, An intelligence gathered indicated that some importers are importing
processed Colemanite BzO: of dillerent description under CTH 25280090 and
are wrongly claiming exemption under Sr. No. 130 of Notifrcation No. 50/2017-
Cus dated 30.06.2017 by mis-declaring the product as Natura.l Boron Ore since
exemption is available only to Boron Ore under said notificalion. Acting on the
intelligence, necessary details were verified from ICES regarding import of said
item ald alongwith other consignments, consignment under Bill of Entry No.
6554848 dated 20.01.2020 of the Noticee were under process for clearance.
Accordingly, the Deputy Commissioner, Adali Hazira Port, Hazira was
requested to put the consignment, declared under BiIl of Entry No. 6554848
dated 20.01 .202O, on hold for drawal of sample and further investigation.

3. The officers of SIIB, Customs, Surat visited Adani Hazira Port, Hazira,
Surat on 24.O1.2O2O and it was noticed that CHA, namely, M/s PI Logistics
lladia) M Ltd filed said Bill of Entry No. 6554848 dated 20.01.2020 on beha.lf
of the Noticee containing 17 containers of Kestelek Colemanite (-3MM) 36%
BzOa Minimum Natura-l Boron Ore. Therefore, representative samples were
drawn under panchnama dated 24.01.2020 in presence of two independent
panchas, Shri Tejae Shah, Executive Oilicer, M/s Adaai Hazira Port M Ltd
and Shri Saadeep Bhatkande, Assistant Manager (Operation), M/s PI
Logistics (Indiaf Prrt Ltd [CHA of the Noticee] from one of the containers
bearing No. MRKU8006272 of Brll of Entry No. 6554848 dated 20.01.2020. The
sample drawn was sent to CRCL, Vadodara vide Test Memo No. 09 /2O19-2O
dtd.27. O7.2O2O to ascertain following test/parameter to confirm whether the
goods declared is Boron Ore or otherwise:

(i) whether the sample is of goods which are found naturally on the
earth or is processed,

(ii) The nature & composition of the goods and whether the composition
is same in which tJrey occur naturally on earth or at the time of
extraction from the earth,

[iii) Whether the goods are processed using calcinations or
enriched/concentrated by using aly other method, and

(iv)Whether the goods are in crushed/grinded form i.e. derived from
natural form.

4. The Test report dtd. O7.O2.2O2O of sample submitted under Test Memo
No. 09/2O19-20 dated 27.O1.2O2O in respect of sample drawn under
panchnama dated 24.01.2020 was received from CRCL, Vadodara which is
reproduced here-under:

Tle sample i.s in the form of greg colour granular mobt powder. It is
mninlg composed of oxides of Boron & Cab tm alongwith siliaeou.s
matter.
BzOs content = 36.47
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Cao content 24.69

Above analytical findings reveal that it is grounded mineral of Boron
(Colemanite) crushed.

5. From above test report, it is noticed that goods imported under the said
Bili of Entry is processed Borate Mineral Colemanite and the Noticee wrongly
claimed the benellt of Sr. No. 13O of Notification No 50/2017-Cus 30.06.2017
with intention to evade the Customs duty in respect of the consignment
deciared under Bill of Entry No. 6554848 dated 20.o1.2020. Therefore, goods
declared under above mentioned Bill of Entry, totaJly weigh.ing 408000.000
Kgs.,v/a Rs. 1,01,46,96O/- [Assessable Value] were seized vide panchnama dtd.
IO.O2.2O2O under Section 110(1) of Customs Act, 7962 under the reasonable
belief that the same are liable to confiscation under Section 111(m) of Customs
Act, 7962. The same was subsequently provisionally released by the competent
authority on request of the Noticee under provisions of Seclion 110A of the
Customs Act, 7962.

6. The Noticee did not agree to the test report given by the CRCL, Vadodara
ald requested for re-testing of the sample at CRCL, New Delhi. Accordingly, on
approva.l of the Joint Commissioner of Customs, another set sample was sent to
Centra1 Revenue Control Laboratory, New Delhi vide Test Memo No 1l/2O19-2O
dated 02.03.2020 with following test queries/parameters:

(i)

(ii)

(iii)

(iv)

(v)

(vi)

Whether tJre goods are in form in which they found naturally on the
earth i.e. Natura-l Colemanite,
What is the nature & composition of the goods ald whether their
percentage is same in which they occur naturaliy on earth or at the
time of extraction from the earth,
Whether the goods are in crushed/grinded form, i.e. derived from
natura-l form,
Whether the goods are processed using calcinations or
enriched/concentrated by using arty other method,
Whether the goods were processed using any other physical or
chemical process and
If processed, whether the goods can still be defined as 'Ore'.

7, The Joint Director, CRCL, New Delhi vide letter F. No 25-Cus/C-
4l /2O19-2O dated 11.06.2020 submitted Re-Test report in respect of above

mentioned Test Memo which is reproduced hereunder:

"The sample is in the form of Greybh moist poutder uith smaLl lumps. It b
moinlg composed of borates of calcium. alongwith siliceous matter and-

other associated. impuities like silba. iron, etc. It is hauing following
properties:
1. o/o Moishre ()O5 degree C) by TGA =O3.5O

2. o/o Loss on ignition at (9OO degree C) by TGA =36.79
3. % BzOs (Dry Basis) : 36.40
4. o/o Acid. insoluble = 4.25
5. XRD Pattern =Conmrd"ant witll Mineral

Colemanite
On the basb of the test carried out here and auailable techniral literature,
the sample b Mineral Colemanite- a Natural Calcium Borate (Commonly

knotun as Boron Ore)."

E. The Joint Commissioner, SIIB, Customs, Surat vide le'tter F. No VIII/14-
OllSIIB/Boron Ore/Raj Borax/19-20 dated 16.O6.2O2O again requested the
Head Chemical Exa-rniner, CRCL, New Delhi to send detailed report covering all
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the points of test memo as the re-test report received from CRCL for all similar
cases. New Delhi does not cover all queries/questionnaires given in the Test
memo. In response of the said letter, the Joint Director, CRCL, New Delhi,
videletter F. No 25-Cus/ C-4O-47 /2019-20 dated 24.06.2020, submitted point
wise reply which is reproduced as under:

"Point (l,il&W) sampLe is colemanite, a Natural Calcium Borate
(Commonly knoum a.s Boron Ore)

Point (ill) The sample b in pouder form (Crushed/ Grinded)
Point (IV) The sample is not calcined
Point (V) The sample is in the form of Colemanite Minerat'
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9. The Joint Commissioner, SIIB, Customs, Surat, vide letter F. No VIII/14-
01/SIIB/Boron Ore/Raj Boraxl 79-20 dated 01.07.2020 again requested the
Head Chemica-1 Examiner, CRCL, New Delhi to clarifu whether the sample is
Boron Ore or Boron Ore Concentrate ald what was process through which the
sample was enriched/ concentrated with following queries / questionnaires : -



Details
mentioned in
Test Reports

Whether tJ:e samples
were in form in which
they are found
naturally on earth

Point I The sample is
commonly
known as
Boron Ore.

Samples are
not calcined

Poiat IV
Whether tJre goods are
processed using
ca-lcination or
enriched / concentrated
by using any other
method

Remarks

Since, the test report was not clear as to
whether the sa:nple was Ore Ore

centrates the classification of the
product under Custom Tariff could not be
decided.
The website of ETiMADEN (supplier of
imported goods) rnentioned that BzOg

contents of the Colemnite Ore mined are
27%o to 327o whereas the technica-l data
sheet of Ground Colemarite shows the
B2O3 content as 4O%o. Thus, there must
be arry process involved by which the
concentration of the product was
increased fuom 21'-32ok to 40%, i.e. it
appears that the product is enriched in
concentrator plant to obtain concentrated
product. Copy of technical data sheet ald
print out taken from website are
enclosed.

9.1 In response of above letter the Joint Director, CRCL, New Delhi vide letter
F. No. 25-Cus /C-4O-47 l2ol9-20 dated O8.O7 .2O2O, has send the para-wise
reply, which as reproduced as under:

Points raised by you Remarks as per your letter
Since, the test report was not clear
as to whether the sample was
Ore/Ore Concentrates the
classilication of the product undel
Custom Tariff could not be

decided.

Comments
Whether the samples
were in form in which
they are found
naturally on earth

Natural Borates and
Concentrates thereof
(whether or not
calcined) was
mentioned in
Custom Tariff. The
sample is a natural
calcj.um borate,
Mineral Colemanite-
a Natural Calcium
Borate (Common1y

known as Boron
Ore) was mentioned
in the report.

Whether the goods are
processed using
calcination or
enriched / concentrated
by using arry other
method

The website of EIiMADEN
(supplier of imported goods)

mentioned that BzOs contents of
tlre Colemnite Ore mined are 27ot'o

to 32o/o whereas the technical datre
sheet of Ground Colemanite shows
the BzO: content as 40%. Thus,
there must be arry process
involved by which the
concentration of the product was
increased from 27 -32o/o to 4Oo/o, i.r:.

it appears that the product js

enriched in concentrator plant to
obtain concentrated product. Copy

The sample
reference are

under
not
any

of
undergone
process
ca-lcination.
Laboratory Cannot
comment on the
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of technica-l data sheet and print
out taken from website are
enclosed.

10. The various material ald literature available on website especially of M/s
ETiMADEII, Ttrrkey [producer of Kestelek Colemanite] in respect of Boron Ore,
Colemanite, Ore and Ore Concentrates have been analysed arrd outcome is
discussed hereunder:

1O.1 Details and literature available on website of M/s ETiMN)EN:

10.1.1 The Boron Element and its major Boron Minerals, availability in
Trrrkey and its uses have been described in detail on the website of M/s
ETTMN)EN which described that Boron minerals are natural. compounds
containing boron oxide in different proportions. The most importalt boron
minerals in commercial terms are Tincal, Colemanite, Kernite, Ulexite,
Pandermite, Boracite, Szaybelite and Hydroboracite. The main boron minera1s
transformed by M/s ETiMADEN are; Tinca.l, Colemalite arrd Ulexite.

10.1.3 M/s EIiMADEN also discussed in detail regarding availability,
production, quality and uses of Colemanite in their website which shows that
Colemanite found in Emet, Bigadig and Kestelek deposits in Turkey is mined by
the experts of M/s BIiMADEN and goes through the processes of enrichment
grinding in hitech concentrator facilities. After getting tralsformed into quality,
sustained and innovative products by the experts of M/s ETiMADEN,
Colemanite is used in many sectors. Colemanite (2CaO.3BzO:.5H2O), which is a
minera-l-rich type of boron, is crystallized in mono clinical system. According to
the Mohs Hardness Scale, its hardness is 4-4,5 ald its specifrc weight is 2.42
gr/cm. The BzOs content of the Colemanite ore mined from open quarry is
between o/o27 -o/o32. For the purpose of illustration, the scanned image of page
containing such details is reproduced under:
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9.2 From the above and test report received from CRCL, Vadodara and
CRCL, New Delhi it is found that t}te test report provided by CRCL, Vadodara in
respect of sample of Kestelek Colemanite imported by the Noticee confirmed
that Kestelek Colemanite is processed borate mineral colemanite ald found in
powder form having BzOs content as 36.4OVo by wt. The re-test report provided
by CRCL, Delhi also confirmed the form of sample as powder which was
crushed and grinded, however, failed to comment on details of processes
undertaken.

lO.L.2 Boron minera.ls are made va-luable by M/s ETiMADEI{ using
various mining methods are enriched by physical processes ald converted into
concentrated boron products. Subsequently, by refining arrd transforming into
highly efficient, profrtable ald sustainable boron products, it is used in many
fields of industry especially in g1ass, ceramics, agriculture, detergent a-nd

cleaning industries, etc. M/s ETTMN)EN has currently 17 refined boron
products in its product portfolio. Primary refined boron products are; Etibor-48,
Borax Decahydrate, Boric Acid, Etidot-67, Etibor-68 (Anhydrous Borax), Zinc
Borate, Borax Pentahydrate, Boron Oxide, Ground Colemanite, Kestelek
Colemalite and Ground Ulexite. The most abundant boron mineral.s in Ttrrkey
in terms of reserve are Tinca-l and Colemadte. In tl:e facilities in 4 Works
Directorates uoder M/s ETiMADEN, mainly Borax Pentahydrate, Borax
Decahydrate, Boric Acid, Etidot-67, Boron Oxide, Zinc Borate, Calcine Tinca.l,
Anhydrous Borax, Ground Colemanite, Kestelek Colemnite and Ground Ulexite
are produced and supplied to domestic and Industries markets.



1O.2 Thus, from details available on the website of M/s ETiMN)EN in respect
of mining of Colemalite and production of Colemanite, it is verl' clear that:

1. Colemanite is one of most important Boron minerals in commercial
terms which are found in Emet, Bigadiq and Kes:e1ek deposits of
Turkey and mined by M/e ETiMADEN,

2. T}re BzO: content of the Colemanite ore mined from open quarry is
between 27o/o-32o/o. However, aJter initiation of inquiry,the lir,'e "BzOs
content of the Colemanite ore mined. from open quarry b between %27-
ok3? has been deleted while the remaining details are the same in
tl:eir website.

3. Boron minerals i.e. Colemanite are made usable and valuable by M/s
ETTMADEN by using various mining methods which enriched by
physical processes and converted into concentrated boron products.

4. Mined Colemanite goes through the processes of enrichment grinding
in hi-tech concentrator facilities available with M/e ETiMADEN and
concentrated Colemalite is produced. By this process the mined
Colemanite ore having BzO3 ranging between 27o,'a-32yo has been
enhalced to Colemanite Ore Concentrate which is sold as Kestelek
Colemalite having B2Os 360/o to 4O%. Kestelek Colemanite is a
concentrated product of Colemanite produced blr enrichment in
concentrator plant.

5. ThereaJter such concentrated product is passed through crushing
aIrd grinding processes respectively to obtain Kestelek Colemanite.

11. Discuseion about Ore and Ore Coaceatrates: The .zarious literature
available on the website in respect of Ore and Ore Concelrtrates has been
studied and some of them are discussed hereunder:

11.1 Definition of Ore ae per Petrologz of Deposite:
Ore:a meta.lliferous mineral, or aggregate mixed with gangue (impurities present
in ore) that can be mined for a profit

Gangue: associated minerals in ore deposit that have little or r-..o va.lue

11.2 Defrnition of Ore as per Wikipedia:

Page 8 of 50

i , Iri.iir I

,l klr !tr..
^lkrF _.,-...::": ;:11:=.:ff":: :i: I 

.: -; 
: ::;:

lsrt,n nErr[r.s,

! sH2ot *r.n

rqacl.nd..ogndlhtb



11.3 Definition of Ore as Der Merriam Webeter:
l. a naturally occurring minera.l containing a va-luable constituent (such

as metal) for which it is mined and worked
2. a source from which valuable matter is extracted

11.4 Defrni tion of Ore as per DictionatT.Com
1 . a meta-l-bearing mineral or rock, or a native metaJ, that can be mined at

a profit.
2. a mineral or natural product serving as a source of some nonmetallic

substance, as sulfur

11.5 Definition of Ore es per Britanica:

A natural aggregation of one or more minerals that can be mined,
processed, and sold at a profit. An older definition restricted usage of the
word ore to metallic mineral deposits, but the term has expanded in some
instances to include non-metallics

11.6 Delinition of Ore Concentrate as per Wlklpedia:

Ore cotrcentrate, dressed ore or simply coEceDtrate is the product
generally produced by metal ore mines. The raw ore is usually ground finely in
various comminution operations and galgue (waste) is removed, thus
concentrating the metal component.

12. The terms 'Ores' and 'Concentrates' have been defined in the Explanatory
Notes of Chapter 26 of t}re HSN which defined that the term bre' appiies to
metalliferous minerals associated with the substances in which they occur and
with which they are extracted from the mine; it also applies to native metals in
their gangue (e.g. metalliferous sands"). The term 'concentrates' applies to ores
which has part or al1 of the foreign matter removed by special treatments, either
because such foreign matter might hamper subsequent metallurgical operations
or with a view to economical transport".

The definitions of ore and ore concentrate discussed above shows that
the term "Ore" is a naturally occurring raw and native mineral which is
produced by mines ald contain various foreigrr material and impurities. Ore is
extracted from the earth through mining and treated or refined to extract the
va-luable meta-ls or minerals. The "Ore Concentrate" is dressed ore obtained by
passing through the physical or physic-chemica.l operation viz. clealing,
washing, drying, separation, crushing, grinding, etc. Natura-l Ore which is
extracted from the mines, though might have predominance of a particular
mineraJ, but does not consist of any particular minera-l alone. It is a naturally
occurring raw and native mineral which is produced by mines arrd contain
various foreign material, impurities and other substances ald not suitable for
further operations. The "Concentrate" is the form of ores from which part or all
of the foreign matters have been removed and obtained by passing through the
physical or physic-chemical operation viz clealing, washing, drying, separation,
crushing, grinding, etc. Therefore, it appears from the above that Natural Ore
consists of various minera-ls and other minerals and substances and therefore
as such it cannot be directly used for any further malufacturing. Whereas
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Ore is natura] rock or sediment that contains one or more
va-luable minerals, typically metals that ca-n be mined, treated arrd sold at a
profit. Ore is extracted from the earth through mining arld treated or refined,
often via smelting, to extract the valuable metals or minerals



concentrate is form, from which part or a-11 of the foreign matters have been
removed.

13. From the data available in EDI system of Customs, it is noticed that the
Noticee is importing Kestelek Colemanite (-3MM) 40%/38V"/360/o BzOs Natural
Boron Ore from United Arab Emirates, supplied by M/s Asiaa Agro Chemical
Corporetioa by classi$ring the same under CTH. 25280090 o:[ Customs Tariff
Act, 1975 and availing exemption from payment of Basic Customs under Sr.
130 of Notification No. 50/2O17-Cus dated 30.O6.2017 by declaring the said
goods as Boron Ore. Prior to inception of Notifrcation No. 50/2017-Cus, the
Noticee were availing exemption from payment of Basic Customs under Sr. 113
of Notification No. 12/2O72-Cus dated 17.O3.2O12 as amended vide Notification
No 28/2015-Cus dated 30.04.2015. The details of KestelekColemanite (-3MM)
4Oo/o /38o/o f 360/" BzOs Natural Boron Ore imported by the Noticee arrd cleared
under jurisdiction of the Commissioner of Customs, Ahmedabad from April,
2016 has been prepared and attached as Annexures-Al l, Al2, Al3, Al4, atd
A/5 to the Show Cause Notice for the Financial years 2016-17. 2Ol7-78,2018-
19,2O19-2O & 2O2O-21 [Up to 23.05.2020] respectively.

L4, From the data available in EDI system of Customs, it is noticed that the
Noticee classified Kestelek Colemanite (-3MM) 40olo/ 38o/o f 360/o BzOg Natura-l
Boron Ore as "Others" under CTH 252AOO9O of Customs Tariff Act, 1975 since
25.01.2019 and before that they were classilring the same under CTH
25280030. The CTH 2528OO9O of Customs Tariff Act, 1975 under which the
Noticee declared the goods i.e. "Kestelek Colemanite (-3MM) 40%/38"/o/36%o
BzO: Natural Boron Ore" from 25.01.2019 is reproduced as under:-

Natura-l Sodium Borates and Concentrates
Thereof (Whether or not Calcined)
Natural boric acid containing not more than 85%
of H3 BO3 ( calculated on the dry weight )

Natura-l ca-lcium borates and concentrates thereof
(whether or not ca-lcined)

Others

15.1 Statement dated O3.O9.2O2O of Shrl Narendra J. Jakkani, Director
(Operations) of the Noticee was recorded and the same is reproduced as under:-

Questlon No.7: Please explain in details the business actiuilg of M/s Organic
Industries Put Ltd, Plot No. S/ 163, GIDC, Dahej TaL Vogro, Di.sr-Bharuch.

Ans.' Sir, M/s Organic Indu.stries Put Ltd, Plot No. S/ 163, GIDC, Dahej, Tal.

Vagra, Dist-Bharuch are engaged in manuforturing of Borit Acid, Potassium

Permanganate, Calcium Hgpochloite etc. Our major product is Boic Acid and for
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Cho.pter
Head

Descrtptlon
Rate
of

dutS
2528 NATURAL BORATES AND CONCENTRAT'ES

THEREOF (WHETHER OR NOT CALCINED), BUT
NOT INCLUDING BORATES PREPARED FR'fM
NATURAL BRINE; NATURAL BORIC ACID
CONTAINING NOT MORE THAN 85% OF H3 BO3
CALCULATED ON THE DRY WEIGHT
Natura-l borates and concentrates thereof
(Whether or not ca-lcined), but not including
borates separated from natural brine; natural
boric acid containing not more tlan 85 % of H3
BO3 calculated on the dry weight

25280010 KG lOo/o

25280020 7Oo/o

KG 10%

252AOO90 KG lOo/o

Unit

252800

KG

25280030
I



production of uhich uE use Colemanite, Sulphuric Acid
Pennanganate as primnry rou.t material in a definite ratio
requirem.ent Out of the sai.d mentioned. raw materinl un
Colemanite from Etimaden, Turkeg.

and Potnssium
as per product
used tn import

Questloa No. O2:- Please go through Aour onsu)er to Question no. 01 of thb
statem.ent and state Luhat percentage of Colemanite i-s used in production of Boic
Acid? Please al,so state the use of Borb Acid manufacfured. bg gour company.

Ansuer:- Sir, I haue gone through mA answer to Questbn No. O1 of thb
statpment and I want to submit that Calcium Borate (Colemanite), Sulphurir Acid
and Pota.ssium pennanganate are being mixed in o ratio of 7O:29:O1 to produce
Boric Acid as pimary product and Calcium Sulphate (Ggpsum) as bg product. I
want to state that for manufacturing of I lq of Borb Acid 1.8 kgs of Calcium
Borate (Colemonite) i-s required. I further state that our fanl product Boric Acid. is
used in furnace in Steel Industry, in productinn of 'Ceramic Glnze Mixture (Frit),

Pharma Industries, Domestic Carrom Powder, Agricultural use etc.

Questlon No.O3=Pleo.se go through Aour answer to question no. 02 of thb
statenent and state the name of supplier of Cabium Borate (Colemanite).

Ansutert :- Sir, I haue gone through mV ansu)er to question no. 02 of this
statement and I uant to submit that ue used to import Colemanite from M/ s
Etimaden, Turkeg. I haue ui.sited the plant of M/ Etimaden, Turkey earlier and
after sati.sfying uith the qualitg of CaLcium Borate (Colemanite) u.te haue started
import of Calcium Borate (Colemanite) of M/s Etimaden, Turkey through M/s Roj
Borox Put Ltd..

I also u.tant tD state that Colemanite(Calcium Bordte) contains mainlA BzOs,

Al2O3, CaO. K2O and As2O3. The Kestelek Colemanite (Natural Boron Ore)
imported bg us under BE 6554848 dated 20.O1.2O2O contains 36% of BzOs

[Approx].

Questlon No.O4tPLea.se state uhat b definition of 'Ore'. Whether Ore can be
used directly without any processing on it.

Answer:- Sir, in mg uieut, a nafitrallg deposited solid material/ rock from uhich a
metal or ualuable mineral can be extracted profitablg is ore. No, it cannot be used
directlg as such u.tithout processing. I am producing process description and flout
chart of the process undertaken on KestlekColmanite imported bg us and used in
manufacturing of Borb Acid.. The KestlekColamanite imported bg u.s is firstly fed
in ball mill/ crusher for grinding and then transkned to slurry pumping tank for
further process.

Questlon No.OSt It b found that Kestelek Colemanite (3MM) imported bg gou b
in form of greyi.sh moi.st powder uith small lumps. Plea.se state that anA ore can
exist in the said form?

Ansuter:-Kestelek Colemanite imported by us is in form of gregbh mobt
pou.tder/ dust utith small lumps. I state that Kestelek Colemanite is only water
wo-shed and screened for required sizes at plant of Etimaden, Turkeg before
import and no any other process has been done.

Questlon No. O6t What b difference betueen Ground Colemnnite and
Ke stlekColamnnite produced bg Etimaden, Turkey ?

Ans: I state that ute imported only Kestlek Colnmanite. I aLso state that there are

four/fi11s mines ouned bg Etimnden Turkey and Kestlek is one of them. Kestlek
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Colamnnite rb named as prod.uced in mines named Kestlek. The
KestlekColomanite uhich i-s imported. by us r:s in form of gregish moist small lump
uhich abo contain colamanite dust and produced bg onl11 u.nshing and
screening. As regard Ground Colemanite, I state that Colemanite uhbh is
concentrated, grinded and. puluerized. bg Etimaden at theb plont b knotun os
Ground Colemanite and it conws in white powder form. This fact can also be
ueified from the u,ebsite of Etimoden.

Question No.O7:- Please go through Aour allswer to questiort no. O3 of this
statement u-therein gou haue stated. that supplbr of KesteLek Colemanite is M/ s
Etimo-den, Turkeg. Please abo go through the print out taken frorn website of M/ s
Etimaden u-tutu.etimaden U. u-therein it i.s menioned thot "The
B2O3 content of the colemonite ore mined from open qudrry i-s betueen %27-%32".
Please offer gour commenls.

Ansueft Sir, I haue gone through mg answer to question no. 03 of thi.s statement
u-therein, I houe stated. that supplier of Kestelek CoLemanite i:; M/s Etimaden,
Turkeg. I haue abo gone through the pint out taken from u.tebsite of M/s
Etimad-en ttp:/ / wwut.etimaden.qou.tr/ en) uherein it i.s mentloned that "Tlrc
BzOs content of the colemanite ore mined from open qunrry is betueen %27-%32".
I cannot comment on the detaiLs mentbned. on the website of Etimaden houeuer
as I knoun it uaries from mines to mines.

Question No. O8: Please peruse the Re-Test Report doted 11.06.2020 of Joint
Diector, CRCL, New Delhi of samples of Kestelek Colema.nite in respect of BE No
6554848 Dt 2O.O1.2O2O imported bg gou wherein o% BzOs i.s 36.,1O. Are Aou agree
that Kestelek Colcmnnite imported. bg gou is enriched to increo,se the
concentration as erist in open query of Etimaden, Turkeg fk27-ol32l?

Ans: I haue gone through the Re-Test Report dated 11.06.2020 of samples of
Kestelek Cotemanite in respect of BE No 6554848 Dt 2O.O1.2O2O imported by us
and put my doted signatory in token of its pensaL On going through the said
Test Reporl I notbed that % BzOs is 36.40. The Kestelek Colemanite imported bg
us under said. B l of Enhy contabs 360/o of B2Os [Approx] as I stoted aboue
houeuer it exist in raut fortn u-thich contain huge moi.shne and uaious process is
required to be done before use.

L5.2 Statement dated 12.03.2021 of Shri Bhagwan B. Shete, F Card Holder
of CHA firm, recorded before tJ:e Superintendent of Custorns (SIIB), Surat,
(RUD-13l,is reproduced as under:

"On being asked regarding the import of goods bg M/s. ()rganic Industries
Priuate Limited, I state that mg CHA fnn i.s engaged in clearance of
uarious Qpes of minerol products mainly "Kestelek Colemanite" imported
bg M/ s. Organic Industrics Priuate Limited ot Adani Ha-zira Poft only
duing the perbd 2017-18 and 2019-2O.

On being asked I state that our CIIA firm receiued documents from
M/s. Orgonic Industrbs Put Ltd through couri.er mninly and sometimcs
through e-mail. On tlLe basis of these documents submitted bg M/ s.

Orgonb Industries Pvt Ltd, our fam fded Bill of Entry on behalf of M/s.
Organb Industries Pvt Ltd. On being asked regarding the approual of
checklist, I state that uE forutarded the checkli.st to M/ s. Organb
Indrstries Put Ltd for the approual before fi1ing of Bilk of Entry.

On being specificallA asked the test report of load port/ shipper for
cargo in respect of goods "Kestelek Colemanite', I state that our CLIA firm
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not receiued anA test report of bad port/ shipper for cargo from M/s.
Orgonb Industries Put Ltd.

I haue been asked ta p"*"i th. copg of fotlouting Bitl of EnW and
conesponding dlcuments, as dbtaited in belout mentioned. Table-A,
submitted. by mg CHA ftrm uide letter doted 09.03.2021 in respect of
import made from M/s. Asian Agro ChemiraLs Corporatbn, UAE ba M/s.
Organir Industries Put Ltd and offer my comments.

TABLE.A

I haue perused the oboue BilLs of EntrA and its corresponding
docum-ents uiz. Bill of Lo.d.ing and. Testirq Report etc. submitted bg me uide
letter dated O9.O3.2O21 and appended mg dated signafine in token of
hauing seen and perused. In this regard, I state that in respect of filing of
aboue Bills of Entrg at that tirr@, these import related d.ocuments u)ere

foru-torded by M/s. Organit Industries Put Ltd to our firm. I confirm that
Test Report shoutn in aboue Table-A are related to respectiue Bills of Enhy
shoun in cone sponding column.

On being asked regardittg u.thy the description of goods slnum in testing
report as

kColemenite, Concentrated., Granular, In B -3 tnm"

were not disclosed in Bill of Enhy at that time I stote that as M/s. Organb
Ind.ustries Put Ltd has suppli.ed tlese test reports onlg in respect of aboue
Bilk of Entry, therefore, as per preuailing practice in respect of other Bilb
of Entry we di-sclosed desciption of goods as "Kestelek Colemanite (3 mm)
38ok BzOz Minimum Natural Boron Ore" on the bo.sb of Inuoice and
Pocking List i.ssued bg the shipper & desciptinn shoun in Bill of Indbq
and the Test Report hdue not been token into consid.eration bA our CHA

firm at the ttme of ftling of BilLs of Entrg.

On being speciftcallg a-sked., I state that I am fullg ouare that the
exemption of Ba.sic Custom Dutg (BCD) b auaiLable to Boron Ore only and
not to Boron Concentrates. I further state that exemption of Ba-sic Cu.stoms
Dutg (BCD) b available to Boron Ore os per (i) Notifcation No. 12/2O12-

Bill of Eatry
No. & Date

Bill of
Lading No,

& Date

Invoice No.
lssued by

Seller

Testlng
Report No, &
Date of M/s.
ETTMADEN

Descrlptlon of
goods

meationed itr
Teeting Report

3128465 dt
06.05.2019

SAFM
58tO4926r

dt.
t1.o4.2079

2019 /04lt82
dt 11.04.2019

890000038967
dt 17.04.2079

Colemanite,
Concentrated,

Granular, In B -
3mm

3194634 dt
11.05.20r9

2019l04 /t84
dt 72.04.2079

890000039399
dt 17.04.2019

Colemanite,
Concentrated,
Granular, In B -
3mm

3595539 dt
10.06.2019

SAFM
547675796

dt
21.O5.2019

2019lOs/2Ot7
dt 17.05.2019

890000040576
dr 27.O5.2079

Colemalite,
Concentrated,
Granular, In B -
3mm

3693251 dt
17.06.2079

SAFM
582556676

dt
tt.06.2079

2079/Osl2017
dt 17.05.2019

890000040576
dt 27.O5.2019

Colemanite,
Concentrated,
Gralular, In B -
3mm

Page 13 of 50

SAFM
581375931

dt
72.O4.20t9



Cus dated 17.O3.2O12, as amended (Sr. No. 113) (till 30.06.2017) and (ii)
Notificatbn No. 5O/ 2O17-Cus d-oted- 3O.O6.2017, as amenrled (Sr. No. 13O)

(from O 1 .O7.2O 17). I fwther state that "Boron Concentrates" attracts Basb
Customs Dutg (BCD) @ Sok as per (i) Notiftcation No. 12/ 2O 12-Cu-s dated
17.O3.2O12, as amended (Sr. No. 1O8) (till 30.06.2017) and (ii) Notiftcation
No. 5O/2O17-Cus dated 30.06.2017, a.s amended (Sr. No. 12O) (from
01.O7.2O17). I want to further ad.d that uide Notifrcation No. O2/ 2O21-Cus
dated O1.O2.2O21 (Sr. No. 12), nolu Boron Ore and Concentrate uould
uniformly attract BCD at a unifom rate of 2.5o/o.

15.3 The test report (Testing report) issued by the manufacturers' nominated
laboratory and produced by CTIAM/ s Swo'-i Saroarth Cleariag Agency vide
their letter dtd. 09.03.2021 shows the description of goods as "Colemanite,
Concentrated, Granular in B-3MM". It appears that the tesling report itself
described that the sample was withdrawn from the cargo which was
Colemanite in concentrated form in bulk. In other words, the test report
certifies that the product is a concentrated output of the original milled ore.

The scanned image of one of the test reports submitted by CHA M/s Swami
Samarth Clearing Agency i.e., Test Report No. 890000040576 dated
27.O5.2079 pertained to order no.lOl /2079 (Corresponding B/E no. 3595539
dtd. 10.06.2019 and B/E no. 3693251 dtd. 17.06.2019) is reproduced for
illustration purpose:

SCAN IMAGE OF TEST REPORT NO 890000040576 dated
27.O5.20L9
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15.4 During investigation of a similar enqulry by D.R.I., Surat in respect of
import of "ULEXITE" described as "ULEXITE BORON ORE" manufactured by
same producer M/s ETiMADEN, TUrkey and supplied through the same trader
i.e.M/s Aslan Agro Chemicals Corporation, UAE, it has been found that said
product i.e. "ULEXTE" is a concentrated product of natural boron ore. The said
investigation in respect of import of "ULEXTE" described as "ULEXITE BORON
ORE" by M/s Iado Borax a.ad Chemicals Ltd,, 3O2, Link Rose Building, Linking
Road, Near Kotak Mahindra Bank, Santacruz West, Maharashtra has been
completed and as per Testing Report of M/s BIiMN)EN of the Show Cause
Notice No. DRI/AZUISRU-O6 /2O2O /Indo-Borax dated 16/12/2O2O), M/s
Pegasus Cuatoma House Agency ltt. Ltd., CHA of M/s Indo Borex and
Chemlcals Ltd., vide letter dated O3.O7 .2O2O, submitted the copies of import
documents of M/s Iado Borax which include t}le test report of ULEXTE'
supplied by M/s ETiMN)EN, TUrkey showing the description of the goods
supplied as:-

"Ulexite, Concentrated, Granular, In Bulk 3_125mm"

The Show Cause Notice issued by DRI a-lso mentions that the test report of tLre

consignment imported as ULEXITE BORON ORE'was also obtained and as per
Test Report of Chemical Examiner, Grade-I, Centra-l Excise & Customs
l,aboratory, Vadodara all such imported items were lrocessed mineral Ulexite' of
the Show Cause Notice no. DRI/AZU/SRU -06 /2O2O /lndo-Borax dated

o
tOFR^.il

(.!,

''ri:i:'a)i!.V
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16l12l2o2ol.

It is pertinent to mention that as per the literature avai.lable on the website
of M/s ETiMADEN, ULEXITE Granular is a refined product having lesser
concentration of BzOs
i.e., 30% in comparison to their product "KestelekColemnite" which is having
minimum concentration of BzOs at 360/o to 4Oo/o. Hence, : t is clear that
"KestelekColemnite" is a more refined and concentrated prodtLct and the test
report of the producer in case of "ULEXITE" declare it as conct:ntrated product
and the presence of higher o/oage of BzOs makes it more concentrate. However, no
such test report of the producer M/s ETiMADEN has been rlisclosed by the
Noticee in present case through e-sanchit portal/customs department.

16, OUT COME OF INVESTIGATION:

16.1. In view of ttre discussions in the aJoresajd paras, 1t .rppears that the
Noticee are engaged in import of Kestelek Colemanite (-3MM) 40%/38o/of36o/o
BzO: produced by M/s ETiMN)EN, Turkey. The said product was imported
from United Arab Emirates, supplied by M/s Asian Agro Chemical
Corporation. The Noticee ciassified Kestelek Colernanite (-3MM)

4Oo/o /38ok/360/o BzOs under CTH. 25280090 of Customs Tarifi Act, 1975 from
25.07.2019 (prior to 25.07.2079 under CTH 25280030) and asailed exemption
by declaring as Natural Boron Ore from pa5rment of Basic Customs duty as per
Sr. 130 of Customs Notification No. 50/2017 dated 30.06.2O17 and Sr. 113 of
Customs Notification No. l2/2O72-Cus dated 17.03.2072 as amended vide
Notification No 28l2015-Cus dated 30.04.2015 for period from Ol.O7.2017 to
23.O5.2O2O and 06.04.2016 to 30.06.2017 respectively.

16.2 In view of the discussions in aforesaid paras, it further appears that the
term "Ore" is a naturally occuring raw and native minera.l which are produced
by mines and contain various foreign material and impurities. Ore is extracted
from the earth through mining ald treated or refined to extract the va1uable

metals or minerals. The 'Ore Concentrate" is dressed ore obtained by passing
through the physica-l or physic-chemical operation viz. cleaning, washing,
drying, separation, crushing, grinding, etc. Naturai Ore which extracted from
the mines though might have predominance of a particular minera-Is but do not
consist of any particular mineral a1one. It is a naturaliy oc curring raw and
native minera-l which are produced by mines and contail-'L various foreign
material, impurities and other substances and as such not srtitable for further
operations. The "Concentrate" is the form of ores from which part or al1 of the
foreign matters have been removed and obtained by passing through the
physical or physic-chemical operation viz. cleaning, rvashing, drlnng,

separation, crushing, grinding, etc. Therefore, it appears frorn the above that
Natural Ore consist of various minerals and other minerals ald substances and

therefore as such it cannot be directly used for any further marufacturing.
Whereas concentrate is form, from which part or all of the foreign matters have

been removed.

16.3 In view of the discussions in aforesaid paras and details available on

website of M/s BIIMADEN, T[rkey, it appears that Colemalite is one of most
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15.5. The Union Government, aJter assessing the practi,:e of declaring
concentrate of Boron ore as 'Boron Ore', has withdrawn the exemption given to
'Boron Ore' and now S. No. 130 of notilication No. 50/2017-Customs is
amended to prescribe BCD rate of 2.5o/o on all goods under CTH 2528. As a
result, boron ore and concentrate would uniformly attract BCD at a uniform
rate of 2.5%. lS. No. 12 of notification No. O2/2O2l-Customs dated lst
February, 20211



important Boron minerals in commercia-l terms which are found in Emet,
Bigadig and Kestelek deposits of Turkey and mined by M/s ETiMADEN. The
B2O3 content of the Colema:nite ore mined by M/s ETiMADEN from open quarqz
is between 27%o-32o/o. Boron minerals i.e. Colemanite are made usable and
vaJuable by M/s ETiMN)EN by using various mining methods which enriched
by physical processes and converted into concentrated boron products. Mined
Colemanite goes through the processes of enrichment grinding in hi-tech
concentrator facilities available with M/s ETiMADEN and by this process
concentrated Colemaaite is produced. Further, by this process the mined
Colemanite ore having B2O3 ranging between 27%-32% has been enhanced to
produce Colemanite Ore Concentrate which is sold as Kesletek Colemanite
having BzO3 360/o lo 4Oo/". T}:,e content of BzOs has also been confirmed as
36.470/o and 36.40 % by CRCL, Vadodara and CRCL, New Delhi respectively.
Thus, Kestelek Colemanite is a concentrated product of Colemanite produced
by enrichment in concentrator plant and after passing through crushing and
grinding processes packed in bag and sold in Powder form. The CRCL,
Vadodara and CRCL, New Delhi also confrrmed the form of sample grinded and
crushed powder. Thus, Kestelek Colemanite (-3MM) 40%/38o/of 360/o BzOz
produced by M/s ETTMADEN is Ore Concentrate.

16.4 It also appear from the above discussion at para 15.3 that the test report
of the producer itself describe their product as concentrated colemanite which
shows that the original milled ore has been worked upon to derive a
concentrated output and being marketed as XestelekColemnite' by the
producer. Further, it a-lso appears from discussion at para 15.4 that if the
producer's test report (for their product ULEXITE) described their product of
lesser concentration as 'concentrated' then the test reports which are being
supplied by M/s ETiMADEN with its all consignments, have not been disclosed
to this Customs department with intent to claim the consignment as T.,latura-l

Boron Ore' for availing the exemption benefits under Sr. No. 113 of the Not. No.
72/2O12-Cus dated 17.O3.2012 (upto 30.06.2017\ and Sr. no. 130 of the Not.
No. 50/2017-Cus dtd. 30.O6.2017 (from Ol.O7.2Ol7 onwards).

16.5 It appears that the Noticee classified Kestelek Colemanite (-3MM)
4Oo/o /38o/o /360/o BzO: Natural Boron Ore as 'Others' under CTH 25280090 of
Customs Tariff Act, 1975 from 25.01.2019. Further, it a-lso appears that
Kestelek Colemanite is Natural Ca-lcium Borate and sepalate entry of item
having description Natural Calcium Borates arrd concentrates thereof is
available at CTH 25280030 of Customs Tariff Act, 1975. Hence, appropriate
classification of Kestelek Colemanite is CTH 25280030 of Customs Tariff Act,
1975. Thus, the Noticee has wrongly classified Kestelek Colemanite (BzOt 36Yo

to 4Oo/ol under CTH 25280090 of Customs Tariff Act, 1975 for their said imports
from 25.01.2019 and the same is required to be re-classified under CTH
25280030 of Customs Tariff Act, 1975.

16.5 It also appears that as per Sr No. 130 of Customs Notiflcation No.
50 12017 dated 30.06.2O17 and Sr. 113 of Customs Notification No. 72/2072-
Cus dated 17.O3.2O72 as amended vide Notifrcation No 28/2015-Cus dated
30.04.2015 the NIL rate of Basic Customs duty has been prescribed on ttre
goods i.e. Boron Ore falling under Chapter Heading 2528 of Customs Tariff Act,
1975. From the chapter heading 2528 of Customs Tariff Act, 1975 it is noticed
that Natural borates ald concentrates thereof fall under the said chapter
heading. Thus, from simultaneous reading of Sr. No. 130 of Notification No.
50/2O17-Cus dated 3O.06.2017 and Sr. 113 of Notification No. 12/2O72-Cus
dated 17.03.2012 as amended vide NotifrcaLion No 28/201S-Cus dated
30.04.2015 and corresponding description ofgoods, it is noticed that exemption
has been given only to Boron Ore not to concentrate of Boron Ore.
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L6.7 lt further appears that Kestelek Coiemanite imported under Bill of Entry
No. 6554848 dated 20.01.2020, totally weighing 4O8000.0Cr0 Kgs V/a Rs.
L,O1,46,96O/- has been seized under Section 110(1) of Customs Act, 7962
being liable for confiscation under Section 111(m) of Customs Act, 1962.The
sarne was subsequenfly released provisionally by the competcnt authority on
request of M/s Organic under provisions of Sectjon 1 1OA of the Customs Act,
7962.

16.8 It also appears that the Noticee imported Kestelek Colem.arite, BzOs 360/o

to 4Oo/o by declaring as Natural Boron Ore and cleared under Jurisdiction of the
Commissioner of Customs, Ahmedabad from April, 2O16. The Bills of Entry frled
by the Noticee for the period from 06.04.2076 to 07 .O7 .2!,O2O have been
assessed finaJly. After initiation of inquiry, the Bills of Entry filed by the Noticee
have been assessed provisionally and the Noticee paid Basic ,Sustoms duty @
57o as per Sr. No 120 of Notifrcation No. 50/2017 dated 3O.06.2017.

I7, DEMANDOFDUTY:-

17 .7 It appears that imported goods declared as "Kestelek Colemanite (-3MM)
4Oo/o/ 38%o /36/o BzOs Natural Boron Ore" by the Noticeeis a concentrate of
Natural Calcium Borate however the Noticee had mis-declared the description
as "Kestelek Colemanite (-3MM) 40%/380/0/360/0 BzOs Natural Boron Ore"
instead of " Concentrates of Nahral Calcium Borate " or " Concentrotes of Boron
Ord' and wrongly claimed and availed the benefit of exemption knowingly and
deliberately with intention to evade Customs Duty by wrongly availing the
exemption under Sr. No. 130 of Notification No. 50/2017-Cus clated 30.06.2077
arrd Sr. No 113 of Customs Notification No. 12/2O12-Cus dated 17.03.2012 as
amended vide Notiiication No 28/2015-Cus dated 30.04.201:; for period from
06.04.2076 to 30.06.2017 ar:.d O7.O7.2O17 to 23.05.2020 respectively by
declaring Kestelek Colemanite l-3MMl 40% /38o/o f 360/o BzO: as Boron Ore as the
exemption was availabie only to Boron Ore knowingly and deliberately with
intention to evade Customs dut5r amounting to Rs. 7,OL,38,O7E/- as detailed in
Anneaures AlL, Al2, Al3, Al4, A/5 and consolidated in Annexure-A/6 for
the period 2016-77, 2077-14, 2018-19, 2Ol9-2O and :2020-21 [up to
31.05.20201 respectively. The fact that Kestelek Col:manite (-3MM)
4O%o/38o/o /36"/o BzOg imported by them are concentrates of Natural Ca-lcium
Borate is clearly evident from the process and literature drscussed by M/s
ETiMADEN on their website in respect of Colemanite wherein they have clearly
stated that after mining from open query, enrichment in concentrator plant has
been done a-nd enhalced content of BzOs from 27o/o-32%o to ma-ke it usable and
after passing through crushing and grinding processes and packing sold in
Powder form. Therefore, the Noticee, despite knowing that the goods declared as

Boron Ore imported by them are in fact Ore Concentrate, wrongly claimed ald
availed the benefit of the above mentioned notification which is available only to
Boron Ore. By the aforesaid acts of willful mis- statement and suppression of
facts, the Noticee had short-paid the applicable Customs Dut,z and other a.llied

duties/taxes by way of deliberate mis-representation, willful rrris-statement arrd

suppression of facts in order to evade the differential duty leading to revenue
loss to the government exchequer. AIso, ttre subject importei goods appear to
be classiliable under tariff item No. 25280030 as was being done by the
importer prior to 25.07.2019 but tJ e importer appea-rs to have willfully mis-
classified the same under tariff item no. 25280090 from 25.01.2019. It appears

that it is not the case where importer was not awa-re of the nature and
appropriate classification of goods. However, the importer has willfu1ly mis-
declared the description to evade payment of Custom Du'.y and also mis-
classified the goods to evade payment of Customs duty by self-assessing the

same under CTH 25280090 claiming the benefit of NotificaLion No. 50/2017-
Cus dated 30.06.2017 (Seria-l No. 130), paying NIL BCD, a.s the said goods
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appear to be 'Concentrates of Natural Borate' instead of I'{atural Boron Ore'.
Hence, the provisions of Section 28(4) ot Customs Act, 1962 for invoking
extended period to demand the evaded duty is clearly attracted in this case. The
differential duties on imports are liable to be demanded arrd recovered from
them under Section 28$l of Customs Act, 1962 along with applicable interest
under Section 28AA of Customs Act, 1962.

18, It appears that the Noticee classified Kestelek Colemanite (-3MM)
4oo/o |38yo 1360/0 BzOs as Natural Boron Ore under "Others" CTH 25280090 of
Customs Tariff Act, 1975 from 25.01.2079 onward whereas, Kestelek
Colemanite is Natura-l Calcium Borate and separate entry of item having
description of Natural Ca-lcium Borates and concentrates thereof is available at
CTH 25280030 of Customs Tariff Act, 1975. Hence, appropriate classification of
Kestelek Colemanite is CTH 25280030 of Customs Tariff Act, 1975. Thus, the
Noticee have wrongly classified their imports of Kestelek Colemanite (-3MM)
4oo/o /38Vo/ 36oh BzO: from 25.07.2019 onward under CTH 25280090 of
Customs Tariff Act, 1975 which is required to be rejected and appropriately to
be classified under CTH 25280030 of Customs Tariff Act, 1975.

19. Section 114A of Customs Act, 7962 provides for imposition of equivalent
penalty for short levy or non-Ievy of duty in cases where the duty has not been
levied or has been short levied by reason of collusion or aly wi1lfu1 mis-
statement or suppression of facts. In this case, the mis-declaration of
description and classilication is intentional and the Noticee also appears liab1e
to penalty under Section 114A of the Customs Act as short paJ,rynent of duty is
on account of willful mis-statement or suppression of facts on the part of
importer. The Noticee aJso appears liable for penalty under Section 114AA of
the Customs Act, 1962 as test report of the producer M/s EIiMN)EN has not
been disclosed by the Noticee through e-sanchit portal of the department with
intent to wrongly avail exemption from payment of Customs Duties.

19.1 The Noticee have imported 51696 MTS of Boron Ore Concentrate,totally
v/a Rs. 7,26,74,47,364/-,and wrongly claimed and availed the benefit of
exemption from pa5rment of Customs duty under Sr. No. 130 of Notification No.
50/2017-Cus dated 30.06.2017 and Sr. No 113 of Notification No. 12/2072-
Cus dated 17.03.2012 as amended vide Notification No 28/2015-Cus dated
30.04.2015 for period from 01.07.2017 to 23.O5.2O2O atd 06.04.2016 to
30-06.2077 respectively by declaring Kestelek Colemanite (-3MM)
4Oo/o /38o/o /360/o BzOs as Boron Ore as the exemption was available only to
Boron Ore. Out of sajd goods, goods totally weighing 408 MTS, totally v/a Rs.

1,01,46,960/- [Assessable Value], imported under Bill of Entry No. 6554848
dated 20.01.2020, had been seized being liable for confiscaLion under Section
111(m) of Customs Act, 1962 which was subsequently released provisionally by
the competent authority. Further, balance goods weighing 51288 MTS, totally
v/a Rs. 1,25,I3,OO,4O4/-, which are not available for seizure have been
imported in contravention of tJre provisions of Section 46(4) of the Customs Act,
1962. For these contraventions and violations, the tota-l goods fall under the
ambit of smuggled goods within meaning the Section 2(39) of the Customs Act,
7962 and hence appear liable for confiscation under the provisions of Section
111(m) of the Customs Act, 1962 in as much as wrongly claiming ald availing
the benefit of Sr. No. 130 of Notification No. 50/2017-Cus dated 30.O6.2017
and Sr. No 113 of Notifrcation No. l2/2O72-Cus dated 77.O3.2O72 as amended
vide Notiltcation No 28/2015-Cus dated 30.04.2O15.The Noticee has wrongly
claimed the goods imported to be ores and is liable for penalty under Section
I 12(a) & (b) of the said Act for such acts of contravention.

20. Shri llarendra J. Jatkani, Director of the Noticee was responsible for
import and he knowingly, with intention to evade customs duty, wrongly
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claimed ald availed the benefit of exemption from pa5rment of Customs dut5r
under Sr. No. 130 of Notification No. 50/2017-Cus dated 30.06.2077 and Sr.
No 113 of Notification No. 72/2O72-Cus dated 77.O3.2O72, as amended vide
Notification No 28/2015-Cus dated 30.04.2015. Thus, he appea,rs to have
contravened the provisions of Customs Act and failed to comply with provision
of Customs Act thereby rendered himself liable for penalt5r under Section 112(a)
& (b), Section 1 14AA and Section I 17 of the Customs Act, 7962 .

21. In view of the above, Show Cause Notice F.No. VI[/ 10-
31/ProComm/O&A/2O2O-21 dated 28.3.2021 was issued wherein tl.e Noticee
was ca.lled upon to show cause as to why:-

(i) The classification of goods declared as "Kestelek Colemanite (-3MM)
4oo/o /38o/o/360/o BzOs Natura.l Boron Ore" under tarif: item 25280090
given in the Bills of Entries, as mentioned in Annexures A-3, A-4& A-
5 to the Show cause Notice should not be rejected and the goods be
correctly classified under tariff item No. 25280030 as "Natura.l
Calcium Borate and concentrates thereof';

(ii) The exemption of Basic Customs Duty (BCD) under (i) Notification No.

72 /2012-C:us dated 17.03.2012, as amended (Sr. No. 113) (till
30.06.2017l and (ii) Notification No. 5O/2017-Cus dated 30.06.2017,
as amended (Sr. No. 130) (01.07.2017 onwards) should not be

disa-11owed;

(iii) Differentia-l Customs Dut5r amounting to Rs. 7,OL,38,O781- lRupees
Sevea Crore Oae Lakh Thirty Etght Thousand Seventy Eight
Only| as detailed in Annexures A-1, A-2, A-3, A-4 & A-5 and
consolidated at Annexure-A6 to the Show Cause Notice, Ieviable on
Boron Ore Concentrate imported by declaring as Boron Ore should
not be demalded and recovered from them under Section 28(4) of the
Customs Act, 1962;

(iv) The goods having assessable value of Rs. 1,26,14,47,3641- (Rupees
One Hundred Trrenty Six Crore Fourteen LaLh Forty Seven
Thousaad Three Huadred Sixty Four Oalylimported by wrong
claiming as Boron Ore as detailed in A-1, A-2, A-3, A-4 & A-5 to this
Show Cause Notice should not be held as liable to confiscation under
Section 111(m) of the Customs Act, 1962;

(v) As the goods placed under seizure were released provisionally on
execution of a Bond for Re. l,0l,46,960l - and a security of Rs
L7,96,9741-, why the Bond shouid not be enforced and the security
furnished should not be appropriated towards the value of the goods;

("i) Interest should not be recovered from them on the differentia.l
Customs duty as at (iii) above, under Section 28AA of the Customs
Act,1962;

(vii) PenaJt5r should not be imposed on them under Section 112(a) & (b) of
the Customs Act, 1962;

(viii) Penalty should not be imposed on them under Section 114A of
Customs Act, 7962;

(ix) Penalty should not be imposed on them under Secrion 114AA of the
Customs Act,7962
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(x) Penalt5r should not be imposed on them under Section 1 17 of the
Customs Act,l962

(xi) Protest lodged by them should not be vacated ald customs duty of
Rs. 34,O1,163/- (Ls. Thirty Four Lakhs One Thousand One
Huadred Sixty Three only) paid under protest towards their
differential duty liability should not be adjusted against their total
differential duty liabilities.

22. Penalty in terms of the provisions of Section 112(a) & (b), Section 114AA
and Section 117 of the Customs Act, 7962 was proposed on Shri Narendra J.
Jatlrani, Director of the Noticee.

23.1 Tlrat the show cause notice is prima facie a litera-l formalistic
interpretation of the exemption notification which is to be avoided in
interpreting the beneficial exemption and cited the decision of Honorable
Supreme Court in the judgment in Government of Kerala & Anr. v. Mother
Superior Adoration Convent [Civil Appeat No. 2O2 of 2OI2 and others, decided
on March l, 2021] ald stated that same analory of the Service Tax matter
would apply to the current issue of interpretation; that the notice is trying to
travel too much into the fitera] meaning of Boron Ore just to make out a case by
hook or by crook;

23,2 That the CRCL Test Reports relied upon in the Show Cause Notice clearly
establish that the imported goods are "Natura-l Boron Ore" ald therefore rightly
covered under Sr. No.113 of Notification No.72 /2O72-Cus and Sr,No.130 of
Notilication No. 50/2017-Cus.; that Sr.No.113 of Notification No.12/2012-Cus
and Sr. No.130 of Notification No.50/2017-Cus, both grant exemption from
basic customs duty to "Boron Ores" falling under Customs Tariff Heading 2528;
that the dispute raised in the Show Cause Notice as to the applicable sub-
heading of Heading 2528 is irrelevant to the question of exemption under the
said Sr. No.113 and the said Sr. No.130 as both the sajd Sr. Nos. refer only to
Heading 2528 atd therefore for the purpose of claiming the exemption under
the said Sr. Nos. 113 and 130, it is entirely irrelevant whetl:er the goods fall
under Sub-Heading 25280090 or Sub-heading 25280030. Since admittedly the
goods fall under Heading 2528, the first requirement of the both said Sr. Nos. is
satisfred;

23.3 That Report of CRCL, New Delhi, establishes that the imported goods are
"Boron Ore". that the Test report daled 5-6-2020 of CRCL states that on the
basis of the test carried out by CRCL and the available technical literature, the
sample is "Miaeral Colemalite- a Netural Ca-lcium Borate (commonly known as
Boroa Ore). The CRCL, New Delhi has by letters dated 24-6-2020 and 8-7 -2O2O

addressed to Joint Commissioner, SIIB, in response to the letters of SIIB,
reiterated that the sample is "Mlueral Colemanite- a Natural Ca.lcium Borate
(commonly known as Boron Ore)" and that the same is not ca.lcined. Therefore,
the very evidence relied upon in the Show Cause Notice in the form of Test
Report of CRCL, New Delhi, establishes that the imported goods are "Boron
Ore" ald consequently the second requirement of the said Sr. Nos.113 ald 130
that the imported goods must arrss/er the description "Boron Ores" given in t1.e

said Sr. Nos. is also satisfied; that the goods imported by noticee company faJI

under CTH 2528 atd since as per the Test Report of the CRCL, New Delhi the
imported goods are "Boron Ore", both the requirements of the said Sr. Nos. 113
and 130 of Notifications Nos. 12/2012-Cus and 50/2017-Cus respectively are
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satisfied and therefore the goods are eiigible to the duty exemption thereunder;
that in support of the subEissloa that the depertment cannot contend
contrary to the Test Report of the CRCL, New Delhi, whir:h is an expert
body, they place reliance on the following judgmeats:

- H.P.L. Chemicals Ltd v CCE-2OO6 ll97l E,LT 324
- Orient Ceramlcs & Inds Ltd v CC - 2OO8 12261ELT 483 (SCl.

23,4 T}rat Show Cause Notice proceeds on the erroneous premise that
exemption under Sr. No.113 of Notification No.72/2O72-Cus and Sr. No.130 of
Notifrcation No.50/2017-Cus is confined and restricted only to the ore in the
state/condition in which it is mined i.e. with foreigl particles, impurities arrd
other substalces; that the extracted boron ore is crushed into small pieces and
classified according to the rock sizes. In this process, the ore is screened
through screens, where tlae separation is made according to a stardard product
speci{ication. The size classification by screening is one of the most important
phases of producLion; that the exemption notification No. 50/2017-Cus dated
30th June 2077 cleaiy mentions BORON ORES at S.No. 130 of the table
annexed to the notification which attracts NIL rate of Customs Duty; that the
Chemica-l re-test report of the CRCL, New Delhi, is also mentioning a mineral
which is naturally al ore when there is no objectionable material in the
content; that are three types of borates, colemanite (2CaO 3 BzOs'SH2O),
ulexite (CaO'NazO'3B20: SHzO), and tincal (Na2O 2BzOs'10H2O), commercially
exploited in T\rrkey. These hydrated borates are found in the west part of the
country and they are usually processed at the mine sites. All borate production
is carried out by ETIBANK which is the largest state-owned mining and
metallurry company in Turkey. ETIBANK mines and processes the borates in
four main areas, Emet (colemanite), Bigadic (colemanite and rrlexite), Kestelek
(colemanite and ulexite) and Kirka (tincal); that noticee company had in past
made a detail representation for exemption to the imported product, i.e.,
Kestelek Colemalite(-3MM)Natural Boron Ore which was duly granted by the
Government of India vide Notification No. 72/2O72-Customs at S.No. 113 as
amended by notification No. 28/2015-Customs dated 30-4-2015 refers S.No.
113A has been omitted since ulexite ore, being boron ore, was a-1so exempt from
Basic Customs Duty; that the status of exemption has not chalged even after
the issue of Notification No. 50/2017-Customs dated 30-6-2017 and stated that
TRU letter of D.O.F. No. 33a/5/201S-TRU dated 30-4-2015 clearly stated under
the Customs changes by Finance Bi11,2015 that Basic Customs Duty on
Colema-nite and other Boron Ores has been reduced from 2.5o/o to NIL vide S.No.
113 of notification Notification No. 72/2Ol2-Customs at S.No. 113 as amended
by notification No. 28/2015-Customs dated 30-4-2015 refers S.No. 113A has
been omitted since ulexite ore, being boron ore, was a.1so exempt from Basic
Customs Du[2.

23.5 That the Noticee Company have never ever suppressed aly fact from the
department at arry stage ever since we are in this business from 2OO8; that just
because there is a separate entry No. 120 referring to all goods falling under
Chapter 2S(except 2575,2576,2523 & 2524l, wl:ich is attracting customs Duty
@ 5%, this futile attempt is being made to show that the imoorted product is
not Boron Ore; tJ:at no natural ore can be found which has not been processed
or concentrated from a mineral to remove objectionable impurities; that since
the Chemical examiner himself is a.lso accepting the fact that it is a processed
or crushed mineral so it is beyond doubt that the impon consignment is
Natural Boron Ore and nothing else; that it is not the case 1]tat the imported
goods are ORE CONCENTRATES as is being alleged; th:rt Crushing artd
screening do not arnount to concentration as per HSN Expianatory Notes and
Technical Literature;

23.6 That there is no definition of "Concentrates" in Central Excise or Customs
Tariff. It is a settled law that if the Central Excise or Customs Tariff does not
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define aly term, importer can resort to H.S.N. Explanatory Notes. Hon'ble
Supreme Court in the case cited in 1995 (771 ELT 23 (SC) and 1997 (91) ELT 13
(SC) held that a:rry dispute relating to Tariff classification, must as far as
possible, be resolved with reference to the nomenclature indicated by the H.S.N.
unless there be an express, different intention indicated by the Centra-l Excise
Tariff Act, 1985 or Customs Tariff, 1975. In other words, H.S.N. is to be relied
upon for ascertaining tJle correct meaning of any expression used in the Tariff;
that the foreign exporting company of the goods has also certified that Kestelek
Colemanite (-3mm) is a Natural Boron Ore and it is only a mined product;

23.7 T}rat the Show Cause Notice proceeds on the totally erroneous premise
that the exemption under Sr. No.l13 of Notification No.12/2O12-Cus arrd Sr.
No.130 of Notification No.50/2017-Cus is confined and restricted only to
"Natural Ore" i.e. naturally occurring raw and native mineral as obtained from
the mine ald containing various foreign material, impurities and other
substances; that a bare perusal of the said Sr. Nos.113 and 130 of Notifications
Nos. l2/2O12-Cus and No. 50/2O17-Cus respectively, would show that they
cover 'Boron Ores" wittrout any qualification. There is no restriction or
condition in the said Notifications that the Boron Ore should be in the state or
condition in which it is mined i.e. with foreign particles, impurities and other
substances, nor is there any stipulation in the said Notifications that if the
Boron ore is imported after removing the foreign particles, impurities and other
substances, it would not be entitled to the exemption, therefore, the
presumption in the Show Cause Notice that the exemption to uBoron Ores"
under Sr. No.1 13 of Notification No.72/2O72-Cus and Sr. No.130 of Notification
No.5O/2017-Cus is available only if the Boron Ore is imported with the foreign
particles, impurities and other substances contained in it when extracted from
the mine and that the exemption is not available if the Boron ore is imported
after removing the foreign particles, impurities and other substalces by
physical processes, is totally baseless and untenable in law; that expression
'Boron Ores" appearing in the said Sr. Nos. 113 and 130, must be confined and
restricted to Natural Boron Ores i.e. Ore in the state and condition in which it is
mined without removing the impurities / foreign particles, the Show Cause
Notice is reading into the Notification additional words and conditions which
are absent in the Notification; that it is settled law as laid down in the following
judgments that it is not permissible to read into the Notification, any additional
words or conditions/ restrictions which are not stipulated in the Notification:

- Inter Continenta-l (India) v UOI - 2003 (154) ELT 37 (Guj)
- AJfirmed in UOI v Inter Continental (India) - 2OO8 1226} ELT

16 (sc)
- Kantilal Manila-l & Co v CC - 2OO4 ll73) ELT 35.

23.8 That the contention in the Show Cause Notice that the exemption under
the said Sr. Nos.113 and 130 of Notifications Nos.72/2O12-Cus and 50/2077-
Cus is confrned to Natural Boron Ore i.e. the Ore in the condition in which it is
mined, has ignored and disregarded the fact that sith effect fro!! 1"t March
2OO5, the entry (Ilatural Boroa Ore" ln the earlier exemption Notilications
has been replaced by the entry "Boron Ores". The Notifications prior to 1"t

March 2005, viz. Notification No.23/98-Cus (Sr. No.20), Notification No.2Ol99-
Cus (Sr. No.22), Notification No.16/200-Cus (Sr. No.50), Notilication
No.l7 /2OOI-Cus (Sr. No.54) and Notifrcation No.21l2000-Cus (Sr. No.57), all
used the expression "Natura-l Boron Ore". However, with effect from 1"t March
2005, by amending Notification No.1 1/2005-CUS, the expression "Natural
Boron Ore" was replaced by the expression "Boron Ores". Thus, the word
Natura.l which qualified Boron Ore in the notifrcations in force prior to l"t March
2005 was consciously dropped by the amending Notifrcation 11/2005-Cus and
subsequent Notifications Nos. 72 /2O72-Cus and 50/2017-Cus and the singular
Ore was made into plural Ores. It is thus clear that with effect from 1"t March
2005, the exemption is available to all types of Boron Ores and is not restricted

Page 23 of 50



or confined to only Natural Boron Ore i.e ore in the condition in which it is
mined;

23.9 That the scope of the term 'Ore" appearing in the Tariff has been
examined by the Hontrle Supreme Court in the case of Mlnerals & Metals
Trading Corporation of India v UOI & ors-19E3 l13l ELT 1542 (SCl and the
Hon'ble Supreme Court has held that the term 'Ore' ca.onot refer to the Ore
as minedl That the said legal position laid down by the Honble Supreme Court
has been followed by the Honble Tribunal in the following deci:;ions:

al CC v Hindustan Gas & Industries Ltd - 2006 l2o2l ELT 693:
bl CC v Electro Ferro Nlovs P. Ltd.- 2007 12L71 ELT 302:
c) Shir Bhavani Minerals v CCE- o19 EL r.041:

23.1O That the reliance placed by Notice in Para 15.2 , 15.3 15.4 of the
proceeding in case of another importer of completely different goods is
irrelevalt;

23.11 That conliscation of imported goods also does not hokl goods once the
classification of imported goods and the avilament of exemption notilication is
not disputed; that they placed reliance on case of MD RaJu Hussaln u.

Comtlnlssloner ol Customs (Preaentfiie), Guwahatl - reported in 2016 (331)
E.L,T. 595 $fi, Rolkata) GMR Enerry Ltd. Versus Commissioner of Customs,
Bangalore-2015 (0325) ELT 0445 (S.C.)-

23.L2 That tJre larger period of limitation inapplicable in t}re present case; that
the Show Cause Notice is partly barred by time, having been served on us after
the expiry of the limitation period of two years specified in Section 28(1) of the
Customs Act 1962; that it is settled law that claiming of a particular
classification or Notification is a matter of belief on the part of :he importer ald,
the claiming of a particular classification or exemption NotiFrcation does not
amount to mis-declaration or wilful mis-statement or supp,ression of facts.
Noticee Compaly have correctly the described the goods in the: Bills of Entry as

kestlek Colemanite Bu 0: 40% Natura-l Boron Ore which they indeed are as
evident from the Test Report of the CRCL, Dehli which the Department is
relying upon in the said Notice and therefore, as laid down in the following
judgments, the claiming of a particular classifrcation or Notification with which
the department subsequently disagrees does not amount to nris-declaration or
wilful mis-statement or suppression of facts:

(a) Northem Plastic Ltd v Collector - 1998 (101) ELT 549 (SC)

(b) CC v Gaurav Enterprises - 2006 (193) ELT 532 (BOM)
(c) C. Natwarlal& Co v CC-2O72-TIOL-2 1 7 1-CESTAT-MUM
(d) S. Rajiv & Co. v CC - 2Ol4 l302lELT 472.

(e)LewekAltairShippingRt.Ltd.vCC-20 19(366)ELT3 1 8(Tri-
Hvd)=

2Ot9 7) ELrA328 (SC)

23. 13 That Section I 1 1(m) of tl:e Customs Act, 7962 has no application; that
the goods had been correctly described in the Bills of Entry rurd there was no
mis-declaration as regards the description, value or other particulars of the
goods; that mere claiming of an allegedly incorrect classification or notification
does not attract the provisions of Section 1 1 1(m) of the Customs Act 1962.

23.14 That since as explained above there has been no coll,:sion, wilful mis-
statement, suppression of facts or false declaration, no penalty can be imposed
under Section 114A and Section 114AAA of the Customs Act 1962. Further,
since as explained above, the goods are not liable to conhscation under Section
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111(m) of the Customs Acl 7962, no penalty can be imposed under Section 112
(a) or Section 117 of the Customs Act L962; that it is settled law as laid down in
the following judgments that claiming of a particular classification or
Notification with which the department does not agree does not justiry
imposition of penalty:

C. Natwarla-l & Co v CC-2012-TIOL-217I-CESTAT-MUM
S. Rajiv & Co. v CC - 2Ot4 (3O2) EW 412

Kores (India) Ltd. 2O19(5\TMI 922.

23.15 With regard to the reply of Shri Narendra Jakani, Director, stated that
investigation has wrongly mis-interpreted the answer no. 4 to their question no.
4 as he clearly alswered that from where the 'Ore" is derived meaning thereon
that normally a solid rock/material from which valuable material can be

extracted profitably is ore ald he further said that it calnot be used directly
without processing and submitted the flow chart of the process undertaken of
their product Kestelek Colemanite; that further that doesn't result into any
refined product as the demald notice is misconstruing the statement given by
the noticee No. 2 as the flow chart is showing the process of water pouring and
segregation of minerals in raw form and not in any refined product form; that
in the present case CRCL, New Delhi reply dated O8.O7.2O2O clearly decline to
comment about the process of their samples drawn about the process for
ca-lcination and enrichment/concentration ald only gave assurance about the
o% value of B2O3 (Boron Ore), even though investigation is treating it as

concentrated or refined product which is bad in 1aw and proposal of imposition
of penalty upon the noticee No. 2 being director is totally unwarralted arrd
requires to be dropped ab-initio; that they relied on the following judgment in
his support.

a.2O2O (372) E.L.T. 878 [n. - Mum.bai) COMMISSIONER OF CUSTOMS
(IMP.), ACC, MUMBAI Versu.s BIG WSION PW. LTD.
b. 2016 (342) E.L.T. 28O On - Kolkata) D.K. SHIPPING AGENCY Versus
coMMrssroNER oF cusToMS (PoRT} KOLKATA.
c. Commissianer u. Praueen Ahuja - 2O08 (226) E.L.T. A1O3 (Guj.)

23.16 That the noticee No. 2 in his statement clearly stated everything
truthfully and acted as per his fiduciary duty with all available records without
violating the provisions of the Customs Act and rules there under for the
Classification of their product Kestelek Colemanite as 'Boron Ore" ald correctly
availed exemption notifications 72 /2O72-Cws Sr. No. 113 and 5O/2017-Cus Sr.
No. 130 from the pa),ment of basis customs duty and hence this is not the case
of aly abetting of aly offence and such imposition of penalty requires to be set
aside forthwith; that once penalty is imposed upon firm subsequently pena-1ty

on the director appellant requires to be set aside being settled law as held by
number of judgments . The appellalt director relies on the following judgments
viz., 2O t9 (37O) E.L.T. 973 (Tri. - ALl.) LOGD( SOFT TEL. PW. LTD. Versus
COMMISSIONER OF CUS. C. EX. & 5.7., NOIDA; Amit Rajkumar Singhania u.

Commissioner - 2019 (368) E.L.T. A348 (Tri. - Mumbai)., 2018 (359) E.L.T. 713
(Ti. - Kolkata) SAJVTOSII RADIO PRODUC?S Versus COMMISSIONER OF
cusTo MS (Po RT ), KO LKATA.

24 Personal Hearing: Persona-l hearing was fixed on O1.O3.2O24 for M/s.
Orgalic Industries P. Ltd ald its Director Shri Narendra J Jakkari. Shri Ajay
Banerjee, Advocate appeared on beha1f of Importer M/s. Orgalic Industries P.

Ltd and its Director Shri Narendra J Jakkani wherein he reiterated submission
dated 19.O2.2O24.

25 Discussion and frndings: I have carefully gone through the Show Cause
Notice dated 28.03.2027, written submission dated 79.02.2024, relevant
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provisions of law and various decisions relied on by the actvocate in their
submission on behalf of M/s. Organic Industries Frt. Ltd, arrd rts Director Shri
Narendra J Jakkani ard records of personal hearing held on O1.O3.2O24.

26. This denovo proceeding has been initiated consequent to the CESTAT's
Final Order No A/ 1O 1 18- 10134 1202312023 dated 25.O1.2O2:, in respect of
Appeal No. Cl lO2O3l2O22 and, C/1O2O4/2O22 filed by M/s. Organic
Industries h/t. Ltd, and its Director Shri Narendra J Jakkzrni respectively.
Relevant Para of CESTAT's Final Order No A/10118-10134/2023/2018 dated
25.01.2023 is re-produced :-

"O4. We haue carefully consid.ered the submission made bg both the si.d.es and
peru,sed the records. We fnd that exemptbn under the aforeso.id notifrcatbn is
proued to goods uiz. 'Boron Ore'. From the perusal of the fmdinT of ad.judicating
authority, the test report of tle product shows that the goods is 'Boron Ore'
hou.teuer, the sam.e obtained ofter remaual of impuities. The adjudbating
authority ho.s relied upon Wkipedia and Website for the meanin.g of 'Ore'. In our
consi-d-ered. uieu, when the test reports are auailable on record, there b no need
to go to the website and Wkipedin- Whether the goods tuill rennin as Ore after
remoual of impurities hos been con sidered in uarious judgement cited bg the
appellants. Houeuer, the adjudbating authoritg hos not pro.oerly corrcidered
uarbus defence submrbsion mnd.e bg the appellants dnd the judgements relied
upon by the appellants.

05. Accordinglg, un are of the uiew that matter needs to be recon-sidered in the
light of the test reports and judgements relied upon bg the ctppellant. All the
issues are kept open. Impugned orders are set o.si-de. AppeaLs are allowed by
utag of remand to the adjudbating authoitg."

27. Issue for consideratlon before me in this denovo proceeding ere as

under:-

27.1 Whether the goods imported by M/s. Organic Industries Prt. Ltd under
their Bills of Entry as mentioned in Annexure A-7, A-2, A-3 A-4 & A-5 to
Show cause Notice, declared by them as 'Kestelek (-3MM) Natural Boron Ore"
classified under Customs Tariff Item No. 2528OO9O should be rejected and the
goods be classifled under tariff item No. 25280030 as "Natural Calcium Borate
and concentrates thereof'?

27.2 Whether tJ:e exemption of Basic Customs Duty (BCD) urder (i) Notification
No. 72/2O12-Cus dated 17.O3.2012, as amended (Sr. No. 1131 (till 30.06.2017)
and (ii) Notification No.5O/2017-Cus dated 30.06.2O17, as amended (Sr. No.

130) (01.07.2017 onwards) should be disallowed?

27.3 Whether the goods imported by M/s. Organic Industries Pvt. Ltd under
their Bills of Entry as mentioned in Annexure A-1, A-2, A-3, ,{-4 & A-5 of the
Show cause Notice are liable to confiscation or otherwise? And whether Bond
executed for provisional release of seized goods of 408 MTs imported under the
Bills of Entry No. 6554848 dated 20.01.2020 is required to be enforced and
further the bank guaraatee/security submitted should be appropriated towards
the va.lue of the goods?

27.4 Whether M/s. Organic Industries Rrt. Ltd are liable to pay the dilferentia-l
amount of Customs Duty, as detailed in Annexure A-1, A-2,1\-3, A-4 & A-5 of
the Show Cause Notice under Section 28(41 of the Custonrs Act, 1962 and
whether they a-lso liable to penalty under the provisions of Sr:ction 1721a)/712
(b), 114A, 114AA and Section 117 of the Customs Act,7962?
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27.5 Whether, Shri Narendra J. Jakkani, Director of M/s. Organic Industries
Rrt. Ltd is liable to Penalty Section 112(a) & (b), Section 114AA and Section 117
of tlre Customs Act, 1962?

2A. Points at Sr. No. 27.2 to 27.5 supra, viz. Eligibility of Exemption
Notilication, Duty Iiability with interest and penal liabilities on importer as well
as its Director would be relevant only if the main point stated at Sr. No. 27.1
supra is answered in the aJfrrmative. Thus, the main point is being taken up
firstly for examination.

29. Whether the goods imported by M/s. Organic Industries Rzt. Ltd under
their Bills of Entry aa mentioned in Annexure A-L, A-2, A-3, A-4 & A-5 of
the Show cause Notice, declared by them as "Kestelek Colemanite (-3MM)
Natural Boroa Ore" classified uuder Customs TariII Item No. 252AOO9O
should be rejected and the goods be classified under tarilf item No.
2528OO3O as 'Concentrate of Natural Calcium Borate' or 'Concentrate of
Boron Ore'?

29.1.1 | frnd that Hon'ble Tribuna.l in their Order dated 25.01.2023 have
interalia stated that " .....that In our considered view, when the test reports ale
available on record, there is no need to go to the website and Wikipedia'. I frnd
that present case is not merely based on the Test Reports, but it is also based
the supplier's activities, HSN of Section 2528, atd meaning /definition of Ore
and Concentrate etc. First of all, it would be worth to discuss the Test Reports.

29.1.2 | find that initially, the sample were drawn from the import of impugned
goods imported vide Bill of Entry No.6554848 dated 20.01.2020 by the Noticee.
The sample drawn was sent to CRCL, Vadodara vide Test Memo No. O9/2O19-
20 dated 27.O1.2O2O who reported Test Report vide letter dated 07.O2.2O2O as
under :

"The sample is in the form of grey colour graoular moist powder. It ls
mainly composed of oxides of Boron & Ca-lcium alongwith siliceous
matter.B2Os coatent = 36.47 and CaO = 24,69.

Aboue analytical ftndings reueal that it i.s qround. mineral of boron
(Colemanlte)" crushe d.

29.1.3 M/s. Organic Industries Frt. Ltd did not agree with the test report given
by the CRCL, Vadodara and therefore requested the Joint Commissioner of
Customs for re-testing of the sample at CRCL, New Delhi. Accordingly, on
approval of the Joint Commissioner of Customs, alother set of sample was sent
to Central Revenue Control Laboratory, New Delhi vide Test Memo No.
7l /2O19-2O dated O2.03.2O2O . Tbe Joint Director, CRCL, New Delhi vide letter
F.No.25-Cus/C-41/2O19-2O dated 11.06.2020 submitted Re-Test report in
respect of above mentioned Test Memo which was as under:

"The sample is in the form Greyish Eoist potpder with smarl lutup. It
is mainly composed of borates of calcium, a.longwith siliceous matter and other
associated impurities like silica, iron, etc. It is having following properties:

1. o/o Moisture (1O5 degree C) by TGA =03.50
2. %o Loss on ignition at (9OO degree C) by TGA = 36.79
3. o/o B.2O3 lDry Basis) = 36.4O
4. o/o Acid, insoluble : 4.25
5. XRD Pattern =Concordant with Mineral
Colemanite
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the samole is Mineral Colemanite- Natural Calcium Bolate lCommonlv

29.L.4 The Joint Commissioner, SIIB, Customs, Surat vide letter F.No
VIII/ 14-01/ SIIB/Boron OrelRaj Borax/79-20 dated 16.O6.202O requested the
Head Chemical Examiner, CRCL, New Delhi to send detailed report covering all
the points of test memo as the re-test report received from CRCL, New Delhi for
all similar cases does not cover all queries/questionnaires given in the Test
memo. In response to the said letter, the Joint Director, CRCL, New Delhi vide
letter F.No.25-Ctts/C-4O-47 /2O79-2O dated 24.06.2020 submitted point wise
reply as under:

"Point (I,I&W) sample b colemanite, a Natural Calcium Borate
(Commonly known as Boron Ore)

Point (il) The sample ls ln poutd.er tonn (Ctttshed/Grinded)
Point (IV) The sample b not calcined
Point (V) The sample ts ln the forrn of Colemanlte Mineral"

29.L,5 The Joint Commissioner, SIIB, Customs, Surat vide letter
F.No.VIII/ 14-01/SIIB/Boron Ore/Raj Borax/ 79-20 dated 01.07.2020 again
requested the Head Chemical Examiner, CRCL, New Delhi to c1ariff whether the
sample was Boron Ore or Boron Ore Concentrate arrd what was the process
through which the sample was enriched/concentrated with following
queries / questionnaires : -

Remarks

to whether tJre sampie was Ore Ore
Concentrates the classification of the
product under Custom Tariff could
not be decided.

The website of Etimaden(supplier of
imported goods) mentioned that
B2O3 contents of the Colemanite Ore
mined are 27o/o lo I]27o whereas the
technical data sheet of Ground
Colemaaite shows the B2O3 content
as 4Oo/o. Thus, there must be any
process involved by which the
concentration of the product was
increased from 27 -32o/o to 40%, i.e. it
appears that the product is enriched
in concentrator plant to obtain
concentrated procluct. Copy of
technical data sheet and print out
taken from website zre enclosed.

29.L.6 In response to above letter, the Joint Director, CRCL, New Delhi
vide letter F. No. 25-Cus lC-4O-47 /2019-20 dated O8.O7.2O2O send the para-

wise reply as under-

Cornments

Details
mentioned
in Test
ReportB

Points raised in
the Test Memo

The sample is
commonly
known as
Boron Ore.

Samples are
not ca,lcined

Whether the
sampies were in
form in which they
are found naturally
on earth
Polnt IV
Whether the goods
are processed using
calcination or
enriched/
concentrated by
using arly other
method

Point I

Remarks as per your letterPoiats raised by you
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Whether the samples
were in form in which
they a-re found
naturally on earth

Since, the test report v/as not
clear as to whether the sample
was Ore/Ore Concentrates the
classification of the product
under Custom Tariff could not
be decided.

Natural Borates and
Concentrates thereof
(whether or not
calcined) was
mentioned in Custom
Tariff. The sample is a
natural calcium borate,
Mineral Colemanite- a
Natural Calcium Borate
(Commonly known as
Boron Ore) v/as
mentioned in tJre report.

Whether the goods are
processed using
calcination or
enriched / concentrated
by using arry other
method

The website of Etimaden
(supplier of imported goods)
mentioned that B2O3 contents
of the Colemanite Ore mined
are 27o/o to 32%o whereas the
technical data sheet of Ground
Colemanite shows the B2O3
content as 4Oo/o. Thus, there
must be any process involved
by which the concentration of
the product was increased from
27 -32o/o to 4O%", i.e. it appears
that the product is enriched in
concentrator plant to obtain
concentrated product. Copy of
technical data sheet and print
out taken from website are
enclosed.

The sample under
reference are not
undergone any process
of ca-lcination.
Lqboraterv Can!(rt
commcat on the
starting material and
process undergone. It
can give tJ:e fina.l va.lue
of 'h 8203.

I find that at one instance, CRCL, Delhi says that sample is "a Natural
Calcium Borate (Commonly known as Boron Orel" and on another instance
says that "Laboratory cauaot comnrent on the starting material aad
procees uadergone, It caa give the final value of o/" 8.203". Thus, I frnd that
the Test Report of CRCL, Delhi is not conclusive to certain extent that CRCL
Delhi has specifrcaJly stated that "Laboratory catrnot comment on the
stafting Eaterial and proceaa undergotre'. Further it ls stated that based
on available technlcal literature, they have repotted that sample is of
'Ilatural Calcium Borate lCoumonly knowa aa Boron Oref'. Further, Joint
Commissioner, SIIB, Customs, Surat, vide letter dated O1.O7.2O2O had
specilically asked CRCL Delhi that "Whether the samples were in form in
which they are found naturally on earth". The CRCL, Delhi vide their reply
dated 08.O7.2020 has replied that "Natural Borates and Concentrates thereof
(whether or not cal.cined) was mentioned in Custom Tariffl The sample is a
natura.l ca]cium borate, Minera-l Colemanite- a Natura.l Ca]cium Borate
(Commonly known as Boron Ore) was mentioned in the report".

Thus, I find that there was nothing in Test Report of CRCL, Delhi which
indicate methodolory adopted for testing ald determination of sample as
Natura-l Calcium Borate (Commonly known as Boron Ore)'. The CRCL, Delhi
has a-lso admitted that the sample they tested were in poutder fonn
(Cttshed/Grtnd.ed) ond. B2O3 ra.as 36.79"/". Thus, I frnd tJ:at the report of
CRCL also does not rule out the fact that some process has been undergone.
Thus, I find that CRCL, Vadodara has a-lso said that the sample was in form of
grey colour gralular moist powder, wherein B2O3 wae 36.47. CRCL, Delhi,
also stated that sample was in powder form (crushed / grinded) . Thus, I find that

Page 29 of 50



product have undergone some process, possibly concentration in the
concentration plant (as indicated in the website of Etimaden) u'hich resulted in
the increase of B2O3 content from 27-32o/o to 47.5o/o /38.5o/o.

29.1.7 Further, I find from Para 15.3 of the Show Cause Notice, that
Testing Report No.890000040576 dated 27.06.20 19 issued byr the nominated
laboratory of manufacture M/ s. Eti Maden, clearly says that goods is "

COLEMANITE,CONCENTRATED, GRANUI-A,R, IN B-3MM'. Further CHA M/s.
Swami Samarth Clearing Agency vide their letter dated O9.03 2021 submitted
documents as mentioned in (Para 15.2 of SCN) TabIe-A to the Show Cause
Notice. On perusal of the details submitted and on comparison with the
concerned Bills of Entry, it is found that Testing Report saysi the goods as "
COLEMANITE,CONCENTRATED, GRANULAR, IN B-3MM' whereas M/s.
Organic Industries hft. Ltd., has declared in Bills of Entry as "Kestelek
Colemarite (-3MM) 38% B2O3 Minimum Natural Boron Ore". The details of
available Testing reports and of description of imported goods mentioned in
relevant Bi1ls of Entry is enlisted in the following table.

Thus, from the perusal of the Test Reports, it is observed that goods

imported by M/s. Organic Industires P. Ltd was "Co1emani1.e, Concentrated"
a-nd not "Natural Boron Ore" as claimed by the noticee.

29.1.8 Further, I frnd that during investigation of an identica.l goods by D.R.I.,
Surat in case of import of "ULEXITE" described as "ULEXITE BORON ORE"

manufactured by same producer M/s Etimaden, Ttrrkey and supplied through
sarne trader M/s Asian Agro Chemicals Corporation, UAE, it wtrs found that said
product i.e., "ULEXITE" was a concentrated product of Naturz Boron Ore. The

said investigation in respect of import of "ULEXITE" described as "ULEXITE
BORON ORE" by M/s Indo Borax arrd Chemicals Ltd, 3O2, Link Rose Building,
Linking Road, Near Kotak Mahindra Bank, Santacn:z West, Maharashtra was

completed resulting in issuance of the Show Cause Notice no.DRI/AZU/SRU-

BtU of Eatry
Ito. & Date

BtLl of LadtDg l{o,
& D.tc

lDvolcc l(o. l.rued
by Sellcr

(u/.. A.ie! Agro
cheElca.l

Corporatlott, AI
HaEra, R&
K.h.iEa.h)

TestiDg Report
No. & Date of

M/6. ET IADEN,
Turk€y, lortgtnd
Ea.aufacturcr I

DeBcrlptlon of
goodg

EcltioDcd in
Tcsthg Rcport

DeEcriptlon
of goods

E.[tloEGd
in BiII of

Entry

3 r28465 dt
06 05.2019

SAFM 581049261
dt. 11.04.2019

2Ot9 / 04 / 182 dt
11 04.20 t9

890000038967 dt
t7 .o4 2019

(lolemarrile,
Clncentrated,
Gr arular, In B

3mm

Co lema.rite ,

Concentrated,
Granutar, ln B
-3 mm

Colemanite,
Cc,ncentreted,
Gr anular, In B
-3 mm

Kestelek
Colemanite {-
3MM) 38%

8203
Minimum
Nahrral

Boron Ore
3r94634 dt
11.05.2019

sAFM 58r37593 r
d.t t2 .o4 .20t9

2Ot9 / 04 / rA4 dt
12.o4.2019

890000039399 dt
17 .O4.20t9

Kestelek
Colemanite (-

3MM) 38%
8203

Minimum
Natural

Boron Ore

3595539 dr
10 06.20 19

sAFM 581675796
dt 21.05 2019

2Or9 los l21r7 dt
t7.o5.2019

890000040576 dt
27.O5.2019

Kestelek
Colemanite (

3MM) 38%
B203

Mirfmum
Natural

Boron Ore
369325r dt
17.06.2019

SAFM 582556676
dt I1.06.2019

2Or9 lOs /2Or7 d.t
l7 05.20 r9

890000040576 dt
27 .O5 2019

Colemanite,
Concentrated,
Granular, ln B
-3 mm

Kestelek
Colemanite (-

3MM) 38%
B203

Minimum
Natural

Boron Ore
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29.1.9 The Show Cause Notice issued by DRI mentioned that the test report of
the consignment imported as ULEXITE BORON ORE'was obtained and as per
Test Report of Chemica1 Examiner, Grade-I, Central Excise & Customs
Laboratory, Vadodara all such imported items were lrocessed mineral Ulexite'
(as per the Show Cause Notice no. DRI/AZU/SRU-O6 /2O2O /lndo-Borax dated
16 /12 /2O2Ol; that as per the literature available at site of M/s Etimaden,
ULEXITE Granular was a refined product having lesser concentration of B2O3
i.e. 3OYo in comparison to their product "Ground Colemanite" which is having
minimum concentration of B2O3 at 4OYo. Hence, it was clear that "Ground
Colemanite" was a more refrned and concentrated product and the test report of
the producer in case of "ULEXITE" declared it as concentrated product and the
presence of higher o/oage of B2O3 made it more concentrate. However, no such
test report of the producer M/s Etimaden had been disclosed by M/s. Orgalic
Industries R/t. Ltd., in present case tJrrough e-sanchit portal/Customs
Department.

29.l.lo I find that Hon'ble CESTAT , Ahmedabad in its Order dated
25.07.2023 has stated that" .....that In our consi.dered ui.eu-t, u-then the test
reports are auailable on record, there is no need to go to the website and
Wikipedia". I find that word 'Ore'and 'Concentrate'as referred in Chapter 2528
has not been defined. Further, CRCL, Vadodara says that it is "off-white fine
powder and B2O3 was 41.2o/o by weight, CRCL, Delhi interalia stated that
"sample is in powder form (Crushed/Grinded) ard B2O3 was 38.06% dry basis.
Thus, I frnd from these Test reports that there is no dispute that process has
been done on the 'Natural Boron Ore' and in absence of the definition of " Ore"
ard "Concentrate' as mentioned in Chapter 2528, it would be appropriate to
refer to the definition of " Ore" ald "Concentrate" from the dictionary and
Wikipedia. To fortiff this stand, I rely on the ratio of the decision of Hon'b1e
Kera1a High Court rendered in the case of Taghar Vasudeva Ambrish v.
Appellate Authority for Advance Ruling - 2022 (63)' G.S.T.L. 445 (Kar.) which
has held as under:

474.1t b well settled that when the uord i.s not defined in the Act itself, it i.s

permissible to refer to the dictionaries to find out the general sense in uhich the
uord i.s understood in commnn parlance. [See : Mohinder Singh u. State of
Haryana - AIR 1989 SC 1367 and Commi.ssioner of Central Excise, Delhi u. Atlied
Air-Conditioning Corpn. (Regd.) - (2006) 7 SCC 735 = 2006 (2O2) E.L.T. 2O9 (5.C.)1.

Further, Hon'ble Supreme Court in the case of Star Paper Mi1ls Ltd Vs.
Collector of C.Ex. reported in 1989 (43) ELT 178 (SC) has held t}rat "Words and
expressions not deftned in the statute, Dbtinnary meaning b rekroble"

Hon'ble Rajasthan High Court in case of Godrej & Boyce Mfg. Co. Ltd Vs.
Commercial Taxes OIficer, Anti-Evasion, Zone-[, Ja)pur reported in 2017 (353)

ELT 279 (Raj.) has interalia held as under.

477, ..... In mg uieut, aid of Wikipedia can certainlg be taken into consi.d.eration
bg both the sides. If, some aid can be taken out of the meaning giuen bg
Wikipedia as it is also an encgclopaedia, it mog not be u.thollg reliable but

Page 31 of 50

06/2020 llndo-Borax dated 16/72/2O2O. M/s Pegasus Customs House Agency
R.t. Ltd., CHA of M/s Indo Borax arrd Chemica,ls Ltd vide letter dated O3.O7.2O2O

had submitted copies of import documents of M/s Indo Borax which included the
test report of ULEXITE' supplied by M/s Etimaden, Turkey showing the
description of the goods supplied as " Uexite, Concentrated, Granular, In Bulk
3 125mm".



certainlA it can be taken into consideration and euen the Apex Court has leld that
aid of Wkipedin can oLso be taken into consi.d.eratbn.. . "

Thus, following the ratio of aforesaid decisions of Hon'ble Supreme Court
relied on by the Honble High Court of Kerala and Rajasthar High Court, it
would be worth to refer the definition of 'Ore'and Concentrate' from Dictionary
and Wikipedia. Since the definition of 'Ore' and Concentrate' has already been
discussed in detail at Para 11 to 11.6 in the Show Cause Notice, it is needless
to reproduce the same but from the mealing of 'Ore' ald 'Concentrate' as
defined in various Dictionaries and Wikipedia, as discussed in Para 1l to 11.6
of the SCN, I find that Boron Ore'and 'Concentrate thereof are two different
and distinct product. From the defrnition of 'Ore'and 'Concen-rate', I find that
term "Ore" refers to a naturally occurring raw and native mineral which were
produced by mines and contain various foreign material and impurities. Ore
was extracted from the earth through minine and treated or Iefined to extract
the va]uable metals or minerals. The "Concentrate" was dressed Ore obtained
by passing through the physical or physic-chemical operation viz. cleaning,
washing, drying, separation, crushing, gdnding, etc. Natura-l Ore which was
extracted from the mines though might have predominance of a particular
mineral but do not consist of any particular minera-l a.lone. It was a naturally
occurring raw and native mineral which was produced by mines and contained
various foreign material, impurities and ottrer substances arrii not suitable for
further operations. Ore was extracted from the earth through mining arrd
treated or refined to extract the valuable metals or minerals. The "Concentrate"
was the form or Ores from which part or all of the foreign matters have been
removed arrd obtained by passing through the physical or physic-chemical
operation viz. clealing, washing, drying, separation, crushing, grinding, etc.
Therefore, it appeared from the above that Natural Ore consists of various
mineraLs and other minerals and substances and therefore as such it could not
be directly used for any further manufacturing, whereas concentrate was form,
from which part or all of the foreign matters had been removed

29,L.lL Further, I frnd that the terms Ores and Concentrates have been
delined in the Explaratory Notes of Chapter 26 of the HSN which defines that
the term 'Ore'applies to meta-lliferous minera-ls associated with the substances
in which they occur and with which they were extracted from the mine; it also
applied to native metals in their gangue (e.g. metalliferous sa-nds"). The term
'concentrates' applied to Ores which have had part or al1 of the foreigrr matter
removed by special treatments, either because such foreign matter might
hamper subsequent metallurgica-l operations or with a view to economicaL
transport".

29.L.12 Further, I find that Shri Narendra J Jal<kani, Director of M/s. Orgarric
Industries F^. Ltd in his statement dated O3.O9.2O2O has specifically admitted
that Calcium Borate ( Colemalite) used for manufacture of Boric Acid is
purchased from M/s. Eti Meden, Turkey. I find on brow.sing the website
*ww.etimaden.gov.tr/en' of overseas original supplier M/s. EtiMaden, that
they declared that " Colemanite, found in Emet, Bigadic and Kestelek deposits
in Turkey whereo/o7 3 of the world's boron reserves are, is mined by the experts
of would boron leader Eti Maden and goes through the proccss of enrichment
grinding in hi-tech concentrator facilities". Further, in Technical Data Sheet of
Product "Ground Colemanite", they mention that "The ore is enriched in
concentrator plant to obtain concentrate Product. The concentrated
product ls passed through cnrshiag aad griadlag procesaes reBPectiYely to
obtain milled product". Ttrus, Colemanite named as Kestelek Comemanite is

also concentrated Boron Ore'. I find that although M/s. Etimaden have

clarifred in their certificate dated l5-2-2O21 that the Boron content of each zone

varies from 22-44o/o and that B2O3 contents of their naturtJ. borates are not
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updated frequently in their website; they have mentioned in the said certificate
that the unwanted stones, clay ald other impurities are physically sepatated;
that thereafter the boron Iumps are subjected to pulverization, then powdered
wherein the crystallographic structure does not change. As per definition of
'Concentration of Ore' (obtained from askiitiarrs.com), the process of removal of
galgue (unwanted impurities such as earth particles, rocky matter, sald
limestone etc.) from the Ore itself is technically known as concentration or Ore
dressing and tl:e purifred Ore is known as 'concentrate'. Thus, irrespective of
the content of B2O3 in the Ore, the goods imported by the Noticee are nothing
but 'Ore Concentrate'of Natural Calcium Borate OR Tloron Ore Concentrate'
and not 'Boron Ore' as contended by the Noticee.

29.L.L3 I frnd that M/s. Organic Industries Rrt. Ltd has contended that the
Department had erroneously placed reliance on the proceedings in case of
anotJ:er importer viz. Indo Borax and Chemicals. The goods imported by the
said importer were Ulexite which were not the goods imported by them in the
present case and therefore no reliance can be placed on the proceedings in the
said case of import of Ulexite even though the supplier and producer were the
sEune as in the assessee's case

In this regard, I find that the Department has rightly relied upon the said
case as the product imported by M/s. Indo Borax and Chemica-ls ltd. namely
"ULEXTE BORON ORE" was manufactured by same producer M/s Etimaden,
Trrrkey and supplied through same trader M/s Asian Agro Chemicals
Corporation, UAE and it was found that said product i.e., "ULEXITE" was a
concentrated product of natural boron Ore despite having much less B2O3
content than that of the product of the Noticee. M/s Pegasus Customs House
Agency Art. Ltd., CHA of M/s Indo Borax and Chemicals Ltd vide letter dated
O3.O7.2O2O had submitted copies of import documents of M/s Indo Borax which
included the test report of ULEXITE' supplied by M/s Etimaden, Ttrrkey showing
the description of the goods supplied as 'ULeite, Concentrated, Granula4 ln Bulk
3 125mm".

29.1.L4 Further, I find that from the print out taken from website of M/s
Etimaden (http:/ /w.ww.etimaden.gov.tr/en) which stated that "The B2O3
content of the colemanite Ore mined from open quarry is bettoeen %27-%32" and
the print out of 'product technica-l data sheet' of Colemanite (calcium Borate)
taken from website of M/s Etimaden and categorized at their website as

"Refined Product" wherein it was mentioned that " The Ore i.s enrlched ln
concentratot pld,rtt to obtain concentrated, product- The Concentrated.
ptoduct ls pcssed through crushlng a,nd, grindlng processes respectluelg
to obtaia mllled product.

Thus, from the website of the supplier M/s Etimaden, and product
technica.l data sheet, it is crystal ciear that supplier M/s Etimaden has
processed the Ore in their coacentrator plant arld Boron Ore has been
enriched to obtain concentrated product and further it was passed through
crushing aad grlndiag process to obtain cotrcentrated product. Thus, at no
stretch of iluagination, it ce[ be coasidered es Natural Boron Ore rather it
ia 'Concentrate of Boron Ore'.

29,L.lS Further, I find from the Certificate dated 15.02.2021 issued by
the overseas supplier M/s Etimaden wherein they have specifrcally mentioned
as under:

"After subtracting the mineral as gou maA knou, it is not possible to sell
extracted. mass together with the stones and other unluanted mateial since ang
of the u.stomers d.o not uant to paA for tlese unwanted stones, clnA and other
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impurities uhirh are phgsicallg separated. Then the lumps are subjected to
pulueriz,ation to mnke 75 mirron pou.tder and here there b no cltemical treatment
done. Euen calcination is not done. The Boron lumps hauing B2O3 content
ranging from 38-42% are simply pou-tdered uherein crystollagraphic stntcture b
neuer changed."

As per delinition of 'Concentration of Ore' (obtained from
askiitians.com), the process of remova-l of gangue (unwanted irrrpurities such as

earth particles, roclgl matter, sand limestone etc.) from the Ore itself is
technically known as concentration or Ore dressing and the purified Ore is
known as 'Concentrate'. Thus the goods imported by M/s. Olganic Industries
Brt. Ltd., are nothing but 'Concentrate of Natura.l Calcium Borate' or
'Concentrate of Boron Ore'and not Boron Ore'as contended by'the Noticee.

29.1.L6 Further, I find tleat even today on browsing the website
kww.etimaden.gov.tr/en' of overseas original supplier M/s. EtiMaden, declares
that " Colemanite, found in Emet, Bigadic and Kestelek deposits in Turkey
whereo/o73 of the world's boron reserves a-re, is mined by the experts of would
boron leader Eti Maden and goes through the process of enrichment grinding in
hi-tech concentrator facilities". Further, in Technical Data Sheet of Product
'Ground Colemanite', they mention that "The ore is enriched in concentrator
plant to obtain coaceatrate product. The coacentrated product is paosed
through crushlng and grindlng proceases respectiyely to obtain nilled
product". Thus, there is no dispute that overseas supplier to protect their
business interest have issued aforesaid CertiEcate whereas, the fact is that the
impugned goods is 'concentrated Ground Colemanite' and exporter himself
mentions as 'coacentrated product' in the Technica-l Data Sheet of "Ground
Colemanite" even aJter issuance of Certificate dated 15.02.2021.

29.2 trIhether the goods "Kestelek Colemanite(-3MM) Natural Boron Ore"
imported by the Noticee merit classification under Customs Tarilf Item
No. 2528OO9O or Customs Terllf Item No. 2528OO3O? Further whether the
Noticee is eligible for eremption of Basic Customs Duty under (i)
Notification No. L2l2OL2-Cus dated L7.O3.2OL2, as amended (Sr. No. 113)
(till 30.06.2017) and (tt) Notiflcation No.5O/2O17-Cus dated 30.O6.2O17, as

amended (Sr. No. 13Ol 1O1.O7.2O17 onwardsl.

29.2.1 | find from the discussion made in Para 29.1.1 to 29.L.16 hereinabove
that product 'Kestelek Colemanite(-3MM) Natural Boron Ore" imported by
Noticee is actually' Concentrate of Calcium Boron Ore'. The s,ame are covered

under Chapter Heading 2528 of the First Schedule to the Cr.rstoms Tariff Act,
1975 which reads as under:

Description

NATURAL BORATES AND CONCENTRA'TES

THEREOF (WHETHER OR NOT CALCINED), I]UT
NOT INCLUDING BORATES PREPARED FR.OM

Rate
oJ

Dutg
UnitChapter

Head

2528
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29.L.LZ Thus, from the above discussion mentioned in Pata 29.1,t to
29.L.L6, oa harmonious reading of the Test Results of CRCL, Vadodara, Delhi,
defrnition of 'Ore'and 'Concentrate', Test Reports of nominated testing agency of
oversea supplier M/s. Eti Maden and the details mentioned in'Iechnical Data of
the overseas supplier M/s. Eti Maden, I Iind that product "Kestelek Colemanite
(-3MM) Natural Boron Ore" imported by M/s. Organic Industries Rrt. Ltd is
actually 'Concentrate of Natural Calcium Borate' or ' Concentrate of Boron Ore'
arrd not Boron Ore' as contended by the Noticee.

II



NATURAL BRINE; NATURAL BORIC ACID
CONTAINING NOT MORE THAN 85% OF H3 BO3
CALCUI"CTED ON THE DRY WEIGHT

252800 Natural borates and concentrates thereof
(Whether or not calcined), but not including
borates separated from natura-l brine; natural
boric acid containing not more than 85 o/o of H3
BO3 calculated on ttte dry weight

25280010 KG

25280020 Natural boric acid containing not more thal 85%
of H3 BO3 ( calculated on the dry weight )

KG 7Oo/o

25280030 Natura-l calcium borates arrd concentrates thereof
(whether or not calcined)

KG 7O%o

25280()9() Others KG LOo/"

I find that there is specific mention of Natural Calcium Borates
and concentrates thereof (whether or not calcined) at Tariff Item 25280030.
M/s. Orgalic Industries R/t. Ltd has also not raised any dispute so far as the
classifrcation of the goods is concemed. Further, CRCL, Vadodara as well
CRCL, Delhi have also stated that the sample were of Calcium Borate. Hence, I

Iind and hold that the product/goods imported by the Noticee is'Concentrates
of Natural Calcium Borates'which falls under Tariff Item 25280030 of the
Customs Tariff Act, 1975(51 of 1975).

29.2.3 I find that it is well established that when a general entry and a specia-l
entry dealing with same aspect are in question, the rule adopted and applied is
one of harmonious construction, whereby t}le general entry to the extent dealt
with by the special entry, would yield to the Special Entry. In this regard, I
would like to rely on the ratio of the decision of Hon'ble Supreme Court
rendered in the case of Moorco (Indio) Ltd. v. ColLector of Custonls, 1994 Supp (3)

SCC 562 reported in 1994 (74\ E.L.T. 5 (S.C.) wherein the Honble Supreme
Court has intera-lia held as under:

" 4....The speciftc heading of classification has to be preferred ouer general
heading. The clause contemplates good.s whbh maA be sati.sfAing more than one
d.escription. Or it may be satisfying specifi-c and general desciption. In either
situation the classifrcation which is the most speciftc has to be prefened ouer the
one u.thich is not specific or is general in nature. In other uords, befiteen the two
competing entries the one nost nearer to the desciption should be prefened.
Where the cla.ss of goods manufactured by an assessee falb sag in mare than
one heoding one of uhich mog be specifrc, other more specific, third. most speciflc
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Natura-l Sodium Borates and Concentrates
Thereof (Whether or not Calcined)

lOo/o

29.2.2 I find that M/s. Organic Industries h/t. Ltd has declared their impugned
goods under Customs Tariff Item No. 2528O090. On perusal of the above Para
29.2.L it is clear that Customs Tariff Item No. 25280090 is for 'others' and
Noticee is declaring their import goods as "Kestelek Colemanite(-3MM) Natural
Boron Ore". I frnd that there is specific entry for T.Iatural Borates ald
Concentrate'. If the imported goods is T,{atura-l sodium borates and concentrates
thereof (whether or not calcined)' it merits classification under Ta-riff Item
25280010 and if the imported goods is 'Natural calcium borates and
concentrates thereof (whether or not calcined)' it merits ciassification under
Tariff Item 25280030. Whereas, M/s. Organic Industries Rrt. Ltd has classified
under Customs Tariff Item No. 2528OO9O. I find that all the Test Reports as
mentioned above state that 'it is oxides of Boron & Ca.lcium'. Thus, its merit
classification would be '25280030' whereas M/s. Organic Industries Rrt. Ltd
has mis classified under Customs Tariff Item No. 25280090.



and fourth general. The ntle requires the authorities to clossifg the goods in the
headhg uthbh satbfres most specifi. desciptbn.... "

Thus, in view of the aforesaid findings, I frnd that M/s. Organic
Industries Pvt. Ltd has mis classifled their imported goods under Customs
Tariff Item No. 2528009O instead of merit classification under Custom Tariff
ltem No. 25280030.

29.2,4 | find that vide Finalce Act, 2011, there is vital substitution in Chapter
Head 2528 of First Schedule to the Customs Tariff Act,1975 ald the wording of
Chapter 2528 has been specifically mentioned as 'NATURAL BORATES AND
CoNCENTRATF,S THEREOF (WHETHER OR NOT CALCINED), BUT NOT
INCLUDING BORATES SEPA-RATED FROM NATURAL BRINE; NATURAL
BORIC ACID CONTA-INING NOT MORE THAN 85% OF H3BO3 CALCULATED
ON THE DRY WEIGHT" Thus with clear intent to consider the Natural Borate
ald Concentrate thereof two different products (goods), conjunction 'AND' is
employed between T{ATURAL BORATES' and'CONCENTRATES THEREOF'.

To fortify my stand that Natural Borates and Concentrates thereof are
two different product, I rely on the ratio of decision of Hon'ble Tribunal of
Mumbai rendered in case of Star Industries Vs. Commissioner of Cus.
(lmports), Nhava Sheva reported in 2074 1312), DLT 2O9 (Tri. Mumbai) upheld by
the Hon'ble -Supreme Court reported in 2015 (324) E.L.T. 656 (S.C.) wherein it
has been interalia held as under:

"5.5 h is a settled legal position that it is not permi,ssi.ble to add words or to fill
in a gap or Lacuna; on the other hand effort should be made to giue meaning to

each and euery uord used by the Legblature. "It b not a sound pinciple of
con struction to brush asi.d.e u,ords in a statute as being inapposite surplus age, if
tley can haue oppropriate applicatbn in circumstqnces conceiuabLg tuithin the
contemplation of the statute" lAswini Kumar Ghose u. Arabinda Bose, AIR 1952
SC 3691. In Rao Shiu Bahadur Singh u. Stote of U.P. IAIR 1953 SC 3941 it u-tas

held that "it b incumbent on the Court to auoid a construction, if reasonably
permissible on the languoge, uhich render a part of the stafitte deuoid. of any
meaning or applbation". Again in the co.se of J.K. C.otton Spinning & Weauing
Mills Co. Ltd. u. State of U.P. IAIR 1961 SC 1170] it uto.s obserued that "in the
interpretatiDn of stotutes, the Courts aluags presume that the Legislature
inserted euery palt thereof for a purpose and the legi.slatiue inte,ntion i-s that euery
part of the statute to haue effect". The Legi,slature i.s deemeai. not to waste it-s

Ltords or to say angthing in uain IAIR 1920 rc 181] and a ccnstructinn u.thich

attributes red.undancg to the Legi.sLature will not be accepted except for
compelling reasons IAIR 1964 SC 766].

5.6 In Balwant Sittgh u. Jagdbh SinSh t29J9-252-E.L.Tlp (S.C.)l u.thile

interpreting the prouisions of Sectbn 15 of the Hargana Urban Rent (Control of
Rent and Eubtion) Acl 1973, the Apex Court laid. doun the follou.ting principle :-

"It must be kept in mind that wheneuer a lau.t b enacted bg th,e legi-slature, it i,s

intended to be enforced in its proper perspectiue. lt i-s an equallg settled principle
of laut that the prouisions of a stuA e, irrcluding euery uord,, ho.ue to be giuen full
effect, keeping the legislatiue intent in mind, in order to ensure that the projected-

object i.s achieued. In other ulords, no proubions con be treoted to haue been

enacted purposelessly. Furthermore, it is also a well settled canon of
interpretatiue jurisprudence th.at the Court should not giue such an interpretotion
to prouisions uhich utould rend.er the prouision ineffectiue or odious."

5.7 From tlne princlples of stdtutory interpretation as e.xplalned bg the
Hoa'ble Apex Court and applglng these to the Jacts of the present case'
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the onlg redsondble conclus;lon that co,n be reached ts that the
legislature intended. to treat 'ores' and 'concentrdtes' dlstlnctlg and
ditferently. OthenDlse, the"e was no need, Jor the legislature to emplog
these hto terrns utlth a coriuttctlue 'and,' ln betueen. If orne treats ores
and. concentrates sgnongmously, as argued bg the ld. Counsel Jor the
appellant, thq.t utould, rend.er the Enn Kconcetttrate" red,und.ant uthlch ls
n.ot permlssible."

I find that in the present case, the overseas supplier himself declares in
the Sheet of Technical Data Sheet of Product "Ground Colemanite", that "The
ore is enriched in concentrator plant to obtain concetltrate product. The
concettrated product is passed through crushing and grinding processes
respecLively to obtela milled product". Further, the Testing Report of
nominated agency of oversea supplier M/s. Eti Medal also confirms that goods

"Kestelek Colemanite(-3MM) Natural Boron Ore" is 'concentrated Colemanite".
Thus,, the supplier himself considers the Ore ald Concentrate two different
products which is in consonance with the TariII Heading 2528 of ttre First
Schedule to the Customs Tariff Act, 1985.

29.2.5 I find that had it been tl:e intention of Statue to consider the Boron Ore
ald Concentrate thereof as same, it would have been simply worded as "Boron
Ore" and no conjunction "AND" would have been inserted in between Boron
Ore ald Concentrate'. Therefore, if it is considered as Tllatural Boron Ore' and
'concentrate thereof are the same, it will amount to cutting down the
intendment of the provisions of the statute. In this regard, I rely on the ratio of
the decision of Honble Supreme Court rendered in the case of WF (India) Ltd.
Vs. State of Maharashtra reported in 2023 l72l G.S.'|.L.444 (S.C.), wherein, it
has been held as under;

K72.The High Court, whil.e rejecting the petitbn, placed reliance on the fact that
there hos to be a proof of paArnent of the oggregate of the amounts, as set out in
clauses (a) to (d) of Section 26(6A). The second reason whbh weighed with the
High Court, i.s that ang paAment" whbh has been made albeil under protest, wtll
be adjusted. against the total liabilitg and demand to follotu. Neither of these
consi-d.erations can affect the intetpretatbn of the ploin languoge of the uords
u.thich haue been used by the tegi.slature in Sectbn 26(6A) The proulslorts of a
to,xlrto statute haue to be construed as thea sta,nd, ad.ootlnq the olain
o,,nd oramma.tical ',teqnlns of the uord.s used.. ConsequentlA, the appellant
ulas liable to pag, in terms of Sectbn 26(6A), 1O per cent of the tax dbputed
together with the ftling of the appeaL There b no reoson uhg the amount u.thich
uas paid under protest, should not be taken into considerotion. It is common
ground- that if that amount is taken into account, the prouisions of the statute
were duly complied with. Hence, the rejectbn of the appeal u)as not in order and
the appeal u-touLd, haue to be restored to the file of the appellnte outhoifu, subject
to due uerification that 10 per cent of the amount of tox disputed., as interpreted
by the terms of thb judgment, ho.s been duLy deposited bg the appellant."

Further, I find that Hon'ble Supreme Court in the case of V.N. Mutto Vs
T.K. Nandi reported in (19791 1 SCC261,368 has interalia stated as under:

" The court has to determine the intention a.s expressed. by the unrds used. If the
u.tords of a statue are themselues precbe and unambiguous then no more can be
necessary than to expound those uords in their ordinary and nah.Lral sense. The
u-tords themselues alone do in such a case best declare the intention of the
lnwgiuer"

29.2.6 | find that there is no dispute that vide Finance Act, 201 1, vita-l
Substitution has been made in Chapter heading 2528 and. with clear intent to
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distinguish/ differentiate the T.IATURAL BORATES' from the 'CONCENTRATES
THEREOF' conjunction AND' has been inserted /employed bet'reen 'NATURAL
BORATES' and'CONCENTRATES THEREOF'.

In view of the aforesaid finding, I find that goods viz. "Kestelek
Colemanite (-3MM) Natural Boron Ore" imported by M/s. Organic Industries
Rrt. Ltd. is not Tlatura] Boron Ore' arrd it is 'Concentrate of Boron Ore' and it
merits classification under Customs Tariff Item No. 25280030 and not under
Customs Tariff Item No. 25280090 as declared by the Noticee.

29.2.7 I frnd that M/s. Organic Industries Rrt. Ltd., has heavily relied on the
decision of Hon'ble Supreme Court rendered in case of Minera.l & Meta.ls
Trading Corporation of India Vs. Union of India ald Others - reported in
1983.(13) E.L.T. 1s42 (s.C.).

I frnd that the ratio of the aforesaid decision of Honble Supreme Court is
not applicable to present case as in the said case it was held that "wolfram ore
which was imported by the appellants was never subjected to arry process of
roasting or treatment with chemicals to remove tJee impuri.:ies" whereas in
present case, the supplier M/s. EtiMaden their Technic:rl Data Sheet of
'Ground Colemalite' clearly says that "the ore is enriched in concentrator
plant to obtain concentrated product" Further, the said decision is rendered in
context of import of Wolfram Concentrate in the year January'1964 and during
the material time, tl:e reievant entries in the Customs Tariff contained were set
out as under:

Name of Article Nature of duty Staldard rate
of duty
(1) (21

MINERAL PRODUCTS
26. Metta-lic ores all

sorts except ochres
and other pigments
ores ald antimony
ore

(3)

X Free

14\

x

Whereas, there was huge change in First Schedule to the Customs Tariff Act,
1975 vide Finance Act, 2011 whereby certain entries in respect of Chapter
heading 2528 were substituted as already mentioned at Para 29.2.1 t.etein
above. Therefore, in view of the comparison of Tariff entry prevailing in the year
1964 and post 2011, there is vital change. In 1964 there wasi only mention of
Tvlettalic ores of all sorts' and there is no mention of 'concentrate thereof
whereas post 201 I I,[atura.l Borate' as well as 'Concentrate t]rereof are in
existence. Therefore, the ratio of the decision of Honble Supreme Court
rendered in context of 'Ores of ali short' cannot be made applicable to the case

on hald.
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Item No.

29.2.A I Iind that M/s. Organic Industries R/t. Ltd has availed the benefit of Sr.

No. 113 of Notification No. l2/2O12-C:us dated 17.O3.2012 upto 30.06.2017
and thereafter Sr. No. 130 of said Notifrcation No. 72/2O72-C:us dated
17.O3.2012 amended vide Notification No. No.50/2017-Cus dated 30.06.2017
for the clearalce of imported goods viz. "Kestelek Colemanite(-3MM) Natural
Boron Ore' classified under Customs TariIf Item No. 2528OO9O. On perusal of
the said Notification No.l2 /2O12-Cus dated 17 .O3.2O12 and amended
Notification No. No.5O/2017-Cus dated 30.06.2017, I Iind that the said

Notification No.72 /2O12-Cus dated 17 .O3.2OL2 exempts ti.e goods of the
description specified in column (3) of the Table or column (3) of the Table of



said Notificati onNo.\2 /2O12-Cus dated 17.O3.2O72and, falling within the
Chapter, heading, sub-heading or tariff item of the First Schedule to the
Customs TariII Act, 1975 (5i of 1975) as are specified in the corresponding
entry in column (2) of the Table of the said Notification No.l2/2O12-Cus dated
77.03.2012. Thus, twin parameters needs to be satisfied to avail the benefit of
exemption from Basic Customs Duty. One the description specified in column
(3) of the Table to the Notification should be matched with imported goods and
other tariff item should a-lso matched with the tariff item specified in Column (2)

of the Notification.

29.2,9 I find that as per Sr.113 of Customs Notification No.l2/2O72-Cus dated
77.O3.2O72 as amended vide Notification No.28/201S-Cus dated 30.04.2015
and Sr. No.13O of Customs Notification No.50/2017 dated 3O.O6.2017, the NIL
rate of Basic Customs Duty had been prescribed on the goods i.e. 'Boron Ore'
falling under Chapter heading 2528 of the Customs Tariff Act, 1975. From the
Chapter heading 2528 of the Customs Tariff Act, \975 it is observed that
Natural borates and concentrates thereof fa-1l under the said Chapter heading.
Thus, from simultaneous reading of Sr.No.113 of Customs Notification
No.12/2O12-Cus dated 77.O3.2O1,2 as amended vide Notification No 28/2015-
Cus dated 30.04.2015 and Sr. No. 130 of Customs Notification No.50/2017
dated 30.06.2017 and corresponding description of goods, it is noticed that
exemption has been given only to Boron Ore' and not to 'concentrate of Boron
Ore'. It is a well settled law that an exemption Notification is to be interpreted
as per the plain language employed in the same ald no stretching, addition or
deletion of any words is permissible while interpreLing the Notification. The
Hon'ble Supreme Court in the case of M/s Dilip Kumar & Co. reported at 2018
(361) ELT 577 (SC) has laid down the principle wherein it has been obsewed as
under:

"The well-settled pinciplc i-s that uhen the words in a statute are
clear, plain and unambiguous and onlg one meaning can be inferred.,
the Courts are bound to gi:-te effect to the said meaning irrespectiue of
consequences. If the uords ln the st(Itu,te are Dlo,ln and
unamblquous, it becomes necessdrg to expound those uord.s ln
their natural and, ord.inarlt sen-se. The tuords used declare the
intention of the Legislnfitre. In Kanai Lol Sur u. Poramnidhi
Sa-dhukhan, AIR 1957 SC 9O7, tt was held that if the u.nrds used are
capable of one constntction onlg then it utoul.d not be open to the
Courts to adopt ang other hgpothetbal constntctbn on the ground-

that such constr-uctbn i.s more con-si.stent u.tith the alleged object and
policg of the Act.

In the instant case, the entry at Sr. No.130 of Notification No. 50/2017-
Cus is very olaln and una nblquous and is applicable to Boron Ores'. In light
of the specific entr5r, there is no scope for inserlion of the word 'Concentate' to
the entry. Had it been the intendon of the legislate to grant exemption to both,
Boron Ores and Boron Ore Concentrates, tJle same would have been explicitly
mentioned in the Notilication as has been in the case of Gold Ore at Sr. No.133
and Nickel Ore at Sr. No. 135 in the said Notification No.l2 /2O12-Cus dated
).7.O3.2O12. Both the entries at Sr. Nos. f 33 & 135 clearly describe the goods as
'Ores and Concentrates'. As opposed to such entries, the entry Sr. No. 113 of
Notification No.72/2O72-Cus dated 77.O3.2O12 upto 3O.06.2O17 and ttrereafter
Sr. No. 130 of said Notilication No. 72/2O12-Cus dated 17.03.2012 amended
vide Notification No. No.5O/2017-Cus dated 30.O6.2O17 is limited to Eloron
Ores' ald therefore, it is clear that the said entries are not applicable to
'Concentrate of Boron Ore'. The principles of interpretation as laid down by the
Hon'ble Supreme Court fortifies my finding that the word 'Concentrate' cannot
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be added to entry at Sr. No.130 a-nd the same has to be restricted only to Boron
Ore'.

29.2.LO M/s. Organic Industries F/t. Ltd has contended that that the
expression "Boron Ores" appearing in the said Sr. Nos. 113 a:rd 130, must be

confined and restricted to Natural Boron Ores i.e. Ore in the state ald condition
in which it is mined without removing the impurities/ foreign particles; the
Show Cause Notice has committed the error of reading into the Notification
additiona.l words and conditions which are absent in the Notification. They
placed reliance on the following judgments which hold that it is not permissibie
to read into the Notihcation, any additional words or conditi,rns/ restrictions
which are not stipulated in the Notification:

Inter Continental (India) v UOI - 2003 (154) ELT 37
(cui)
Allirmed in UOI v Inter Continental (India) - 2008
(226) ELr 16 (sc)
KantilalManilal& Co v CC - 2OO4 (77 3l ELT 35.

I find that defrnitions of 'Ore', 'Ore concentrate'and 'Concentration of
Ore' as discussed in Para 29,L to 29.1.16, above distinguishr:s 'Ore' from 'Ore
concentrate'. As per definition of 'Concentration of Ore' (obtained from
askiitians.com), the process of removal of gangue (unwanted inrpurities such as
earth particles, rocky matter, sand limestone etc.) from the Ore itself is
technicaJly known as concentration or Ore dressing and the purified Ore is
known as 'concentrate'. Thus 'Ore' ceases to be 'Ore' for which exemption has
been prescribed in the Notification once the unwanted impurities such as earth
particles, rocky matter, sald limestone etc. are removed from it to mal<e it an
'Ore concentrate'. This distinction can be further illustrated from the fact that
after the refining process has been undertaken, the resultant product i.e. 'Ore
concentrate'has been direcfly used in tie manufacturing indurstry without any
additional processes undertaken on the same. Therefore, the contention of
Noticee that the Department was reading into the Notification additional words
and conditions in the Notification is unjustified and without any basis since the
aJlegation in the SCN is mainly based on the definitions of 'Ore' and 'Ore
concentrate' available in various popular dictionaries and on websites, the data
available on ttre Website of M/s. Etimaden as well as the test reports of the
samples of the Noticee, of M/s. Raj Borax Art. Ltd. and M/s. Indo Borax by
CRCL, Vadodara ard CRCL, New Delhi as well as Test Rep,:rt of nominated
laboratory of overseas suppler M/s. Etimaden. Also the principles laid down by
the Hon'ble Supreme Court, as discussed above, expressll. clarifu that no
addilion or deletion is permissible. In the instant case the entry exempts Boron
Ore'ald the same cannot be stretched to include Concentrate of Boron Ore.

Thus, I find that the ratio of the case laws cited by M/s. Organic Industries hrt.
Ltd are not applicable to the facts of the case on hand.

29.2.11 Further, I find that it is settled 1aw that onus of provirtg that the goods

fall within four comers of exemption is always on the claimant. Hon'ble
Supreme Court in case of Meridial Industries Ltd. v. Commissioner - 2Ol5
13251 E.L.T.4t7 (S.C.) has held as under:

u73. The appellant is seeking the benefit of exemption Notification No. 8/ 97-C.E.

Since it is an exemption notification, onus lies upon the appeLlantt to shou that its
case falls tuithin the four comers of this notifrcation ond rs unambiguouslg
couered by the prouisions thereof. /f r.s also to be borne in. mind that such
exemption notifrcatbns are to be giuen strbt interpretation and therefore, unless
the ossessee is able to make out o clear ca-se in its fauour, it is not entitled to

clnim the benefit thereof. Othenuise, if there is a doubt or tuo interpretations are
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possible, one uhbh fauours the Departm.ent is, to be resorted to uthile constning
an exemption notiftcation. "

I find that M/s. Organic Industries Rrt. Ltd have not adduced arty
evidence to consider that the goods viz. "Kestelek Colemanite (-3MM) Natural
Boron Ore" imported by them were Boron Ore artd not 'Concentrate of Boron
Ore'. Therefore, I am of the view that M/s. Organic Industries Pvt. Ltd., is not
eligible for the benefit of Sr. No. 113 of Notification No. 12 /2O12-Cus dated
77.O3.2072 upto 30.06.2017 and thereafter Sr. No. 130 of said Notilication No.
12/2O72-Cws dated 17.O3.2O12 amended vide Notification No. No.50/2017-
Cus dated 30.06.2017.

29.3 Whether M/s. Orgaaic Industries Rrt. Ltd., are liable to pey the
dillerential amount of Customs Duty of Rs. 7,O1,38,078l- (Rupees Seven
Crore, One Lakh, Thirty Elght Thousand and Seventy Eight Onlyl, as
detailed in Annexure A-L, A-2, A-3, A-4 & A-5 of the Show Cause Notice
under Sectloa 2Blal of the Customs Act, L962 alongwith interest under
Section 28AA ofthe Cuatoms Act, 1962?
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29.3.L I Iind that the imported goods declared as "Ground Colemanite

lB2O3 4O%l Natura-l Boron Ore" by M/s. Organic Industries F^. Ltd., is a
'concentrate of Natural Ca]cium Borate. However the Noticee had mis-declared
the description as "Kestelek Colemanite (-3MM) Natural Boron Ore" instead of
" Concentrates of Nafiral Colcium Borate " or " Concentrates of Boron Ord a;:d
wrongly availed the beneht of exemption knowingly and deliberately with intent
to evade Customs Duty from payment of Basic Customs Duty as per Sr. No.113
of Customs Notification No. 12 /2O12-Cus dated 17.O3.2O72 as amended vide
Notification No 28/2015-Cus dated 30.04.2015 and Sr. No.130 of Customs
Notification No.5O/2017 dated 30.06.2017 for the period from 01.O4.2015 to
30.06.2017 and O1.07.2017 to 26.71.2020 respectively by declaring 'Kestelek
Coiemanite (-3MM) Natural Boron Ore' as Boron Ore as the exemption was
available only to Boron Ore' and thereby evaded Customs Duty amounting to
Rs. 7,O1,38,O781- for the period 2076-77, 2Ol7-7A, 2O7a-79, 2O79-2O and
2O2O-21 [up to 31.05.2020] respectively. The fact that 'Kestelek Colemanite (-

3MM) Natural Boron Ore' imported by them were actually 'concentrate of
Natura.l Ca.lcium Borate' was clearly evident from the discussion held
hereinabove. Therefore, M/s. Orgalic Industries Pvt. Ltd , despite knowing that
the goods declared as 'Boron Ore'imported by them were actually 'CoDcentrate
of Boron Ore', by the aforesaid acts of willfrd mis statemeDt and suppression of
facts, M/s. Organic Industries Rrt. Ltd., had short-paid the applicable Customs
Duties by way of deliberate mis-representation, willful mis-statement ald
suppression of facts in order to evade the differential Duty leading to revenue
loss to the government exchequer. Also, the subject imported goods is
classifiable under TariIf item No. 25280030 whereas M/s. Orgadc Industries
R/t. Ltd have willfuIly mis-classified the same under Tariff item no. 2528OO9O.
Further, I frnd that noticee had Test Reports of declared 'Kestelek Colemaaite (-
3MM) Natural Boron Ore" tested by the nominated laboratory of oversea suppler
M/s. Eti Medan which has clearly reported the subject goods as " Colemanite,
Concentrated, Grannular B -3MM". Further, I find from the data available in
EDI system of Customs that that before 25.01.2019, M/s. Organic Industries
h/t. Ltd was classifying the "Kestelek Colemanite (-3MM) Natural Boron Ore"
under Customs Tariff Item 25280030 and after that they started to classi$
under Customs Tariff Item No. 25280090 which for 'Others'. Thus, I frnd that it
was not the case where M/s. Organic Industries F/t. Ltd., was not aware of tl:e
nature and appropriate classification of goods. However, the Noticee had
willfully mis-declared the description to evade payment of Custom Duty and
a-lso mis-classified the goods to evade pa5rment of Customs Duty by self-
assessing the same under CTH 25280090 claiming the benefit of Customs



Notification No.72/2O12-Cus dated 17-3-2O12(Sr.No.113) ard Notification
No.50/2017-Cus dated 30.06.2017 (Serial No. 130), paying NIL BCD, as the
said goods are 'Concentrates of Natural Calcium Borate' instead of T.{atura.l

Boron Ore'. Hence, the provisions of Section 28$l of Customs Act, 1962 for
invoking extended period to demand t.I:e short paid Duty are clearly attracted
in this case. I, therefore, hold that the differential Duty of, 7,01,38,0781- are
required to be demanded and recovered from M/s. Organic Industries Rrt. Ltd
invoking the provisions of extended period under Section 28(4) of Customs Act,
1962 along with applicable interest under Section 28AA of Cusroms Act, 1962. I
find that Noticee have paid/deposited Rs.34,01,163/- under protest. Since I

have found that M/s. Orgaric Industries Rrt. Ltd is required to pay differential
duty alongwith interest, the protest lodged by M/s. Organic Industries F/t. Ltd
needs to be vacated and Customs Duty of Rs.34,01,163/- perid under protest
is required to be appropriated ald adjusted against the above confirmed Duty
Iiabitties of Rs.7,O1,38,O7El-.

29.3.2 I find that M/s. Organic Industries Brt. Ltd have contended that
number of Bills of Entry were assessed by the proper ollicer of Customs aJter
examination of the goods and; that it would be evident from the Examination
Order in respect of such Bills of Entry that one of the Mandatory Compliance
Requirements was to verify that the goods are Boron Ores for the purpose of
exemption under Sr.No.113 of Customs Notifrcation No.12 /2O',2-Cus dated 17-
3-2012 alrd under Sr.No.130 of Customs Notification No.50i 2017-Cus dated
30.06.2017 and it is therefore clear that the issue whether the goods are Boron
Ores or not was specilically examined in the case of number of Bills of Entry
and the exemption benefit was extended by the proper ollicer of Customs aJter
such verification/examination and therefore the larger period of limitation
cannot apply merely because tJ:e Department subsequently entertains a
different view on the scope of the Notification.

29.4 trIhether the goods having assessable value of Rs. 126,14,47,3641-
imported by wroagly claimlng as "Boron Ore' as detailed in Annexure A-1,
A-2, A-3, A-4 7 A-5 of the Show cause Notice should be held liable for
confiscatioa uader Sectioa 11f (Inl ofthe Customs Act' 1962?

29.4.1 I find that 408 Mts of "Kestelek Colemanite (-3MM) Natural Boron

Ore" imported under the Bills of Entry No. 6554848 dated 20.01.2020 va-lued

at Rs. 1O146960/- [Assessable Value] had been seized under Section 110(1) of
Customs Act, 7962 being liable for confiscation under Section 111(m) of
Customs Act, 7962 which was subsequently released provisionally by the
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I find that the there is no merit in the Noticee's contention. The case

was booked, based on al intelligence received by the oflicers of SIIB, Surat and
it was only then that this irregularity came to light. I a-lso find that M/s.
Organic Industries F/t. Ltd had suppressed certain material facts from the
Depa-rtment which came to light, only when DRI booked a case against M/s.
Indo Borax and Chemicals Ltd., Mumbai (in 2O2Ol who also imported Ulexite
Concentrated Granuiar' (supplied by M/s. Etimaden, Ttrrkey through same
trader M/s Asian Agro Chemicals Corporation, UAE) declaring it as Ulexite
Boron Ore'. CtlA of M/s Indo Borax and Chemicals Ltd vide letter dated
O3.O7.2O2O submitted copies of import documents of M/s h-rdo Borax which
included the test report of ULEXTE'supplied by M/s Etimader:, Turkey showing
the description of the goods supplied as "Ulexite, Concenrated, Granular, In Bulk
3-125mm". Similar test reports in respect of Xestelek Colemanite (-3MM)

Natura-l Boron Ore" imported by M/s. Organic Industries Brt. Ltd and supplied
by M/s. Etimaden, Trrrkey. However, no such test report of the producer M/s
Etimaden had been disclosed by M/s. Organic Industries Bn. Ltd in present

case through e-sanchit portal/Customs Department.



competent authority on request of M/s. Organic Industries Rrt. Ltd., under
provisions of Section 11OA of the Customs Act, 1962.

29,4.2 Apart from the above seized goods, M/s. Organic Industries Art.
Ltd had imported 51288 MTS of 'Kestelek Colemanite (-3MM) Natural Boron
Ore' tota-lly valued at Rs. 125,13,OO,4O4/- which was actually Boron Ore
Concentrate' and wrongly availed the benefit of exemption from pa5rment of
Customs Duty as per Sr.No.113 of Customs Notification No. 12/2012-Cus
dated 17.03.2012 as amended vide Notification No 28/201S-Cus dated
30.04.2015 and Sr.No.130 of Customs Notification No.50/2017 dated
30.06.2077 for period frorr. 2076-17 to 2O2O-27 (upto 31.05.2O20 except seized
goods imported vide B/E No. 6554848 / 2O.Ol .2O2Ol by declaing 'Kestelek
Colemanite (-3MM) Natural Boron Ore' as Boron Ore'as the exemption was
available only to Boron Ore'. Though the said goods were not available for
seizure had been imported in contravention of the provisions of Section a6$) of
the Customs Act, 7962. For these contraventions and violations, the
aforementioned goods fall under t}re ambit of smuggled goods within meaning of
Section 2(391 of the Customs Act, 1962 and hence I hold them liable for
confiscation under the provisions of Section 1 1 I (m) of the Customs Act, 1962 in
as much as by wrongly availing the benefit of Sr.No.113 of Customs Notification
No.72 /2O72-Cus dated 17.O3.2O72 as amended vide Notification No 28/2015-
Cus dated 30.04.2015 ard Sr.No. 130 of Customs Notification No.50/2017
dated 30.06.2077, M/s. Organic Industries Pvt. Ltd had wrongly claimed the
goods imported to be Boron Ores.

29.4.3 As the impugned goods are found liable to confrscation under
Section 111 (m) of the Customs Act, 1962, I find it necessary to consider as to
whether redemption fine under Section 125(f) of Customs Act, 1962 can be
imposed in lieu of confiscation in respect of the imported goods, which are not
physically available for conflscation. Section 125 (1) of the Customs Act, 7962
reads as under: -

(1) Wheneuer confi-scation of ang goods is authorised bg thi.s Act, the
offcer adjudging it mag, in the case of ang goods, the importation or
exportation uhereof b prohibited under this Act or under ang other law
for the time being in force, and shall" in the cose of ang other goods, giue
to the ou.ner of the goods [or, uhere such oumer i,s not knoutn, the person

from uthose possession or custody such goods haue been seized,l an
optian to pag in lbu of confrscation such ftne as the sai.d offtcer thinks
fir..."

29.4.4 I find that t}te Noticee has wrongly availed the benefit Sr.No.113 of
Customs Notification No.l2/2O72-Cus dated 17 -O3.2OI2 as amended vide
Notification No 28/2015-Cus dated 30.04.2015 and Sr.No.130 of Customs
Notification No.50/2O17 dated 30.06.2017. I rely on the decision in the matter
of Weston Components Ltd. v. Collector reported as 2000 (1 15) E.L.T. 278
(S.C.) wherein Hon'ble Supreme Court has held that:

"It i.s contended bg the learned Counsel for the appellant that red.emption

Jine could not be imposed because the goods u)ere no longer in the
custodA of the respondent-authoritg. It b an admitted fact that the goods
were released to the appellant on an applbation made bg it and on the
appellant executing a bond. Under these circum.stances if subsequentlg it
b found that the import uas not ualid. or thot there was anA other
ineguLaifu which utould entitle the custonls authoities to conftscate the
said good-s, then the mere fact that the goods uere released on the bond
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"125 Option to pay frne ln lieu of conliacation -



being executed, utould. not take auaA the pou.er of the customs
outhorities to leug redemption ftne".

In view of the above, I find that seized 4O8 Mts of 'Kestelek Colemanite (-
3MM) Natural Boron Ore'imported under the Bills of Entry No.6554848 dated
2O.OI.2O2O totally valued at 1,01,46,960/- (Rs. One Crore, One Lakh, Forry Six
Thousald, Nine Hundred and Sixty only) which was subseque:rtly provisionaJly
released on furnishing Bond and Bank Guarantee are liabie for confiscation
under Section 1 1 1(m) of the Customs Act, 7962. Further, I find that the said
Bond for Rs. 1,01,46,960 / -executed for provision release of said seized goods is
required to be enforced and Bank Guarantee or securitlr deposit of Rs

17 ,96,974 / -furnished thereof is also required to be encashed.

29.4.5 I further frnd ttrat even in the case where goods are not physically
available for confiscation, redemption fine is imposable in light of the
judgment in the case of M/s. Visteon Automotive Systems lodia Ltd.
reported at 2O18 lOO9l GSTL O1a2 (Madf wherein the Hon'lcle High Court
of Madras has observed as under:

23. The penaltg directed against the importer under Section 112 and
the fine payable under Section 125 operotes in two different fields. The

fine under Section 125 b in lieu of confiscation oJ' the goods. The
paAment of fine foLLoued up by pagment of duty ond other
charges leuiable, as per sub- section (2) of Se':tion 125,

fetches relief for the goods from getting confi-scated. Bg subjecting
the goods to paAment of dutg and other chorges, the improper and
irregular importation i-s sought to be regularised, tahereas, bg
subjecting the goods to payment offine under sub-section (1) of Section
125, the goods are saued from getting confi-scated. Hence, the
auailabilifu of the goods is not necessary for imposing the redemption

fine. The opening u.tords of Section 125, "Wheneuer confiscation of ang
goods is authori.sed bg this Act ....", bings out the point
clearly. The pouter to impose redemption fine springs from the
authorisation of conftscation of good.s prouided for under Section 111 of
tlrc AcL When once pouer of authorisation for conftscati-on of goods gets

troced" to tlrc soid Section 1 1 1 of the Act, ue are of the opinion
that the phgsical auailabilifu of goods is no, so much releuant. The

redemption fines in Jact to auoid such consequences JTotuing from Section
1l1onlg. Hence, the paAment of redemption fine saues the goods

from getting confr.scated. Hence, their physical auailability does not
haue ang signifbance for imposition of red-emption fine under Section
125 of the Act. We accordinglg arlswer question No. (iii).
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29.4.6 I also hnd that Honble High Court of Gujarat bJ, relying on this
judgment, in the case of Syaergy Fertichem Ltd. Vs. Union of India,
reported h 2O2O (331 G,S.T.L. 513 (Guj.f, has held inter aiia as under: -



774. ...... In the aforesaid context, ue maA refer to and rely upon a
decbbn of the Mad.ros High Court in the case of M/s. Visteon Automotiue
Sysfems u. The Customs, Excise & Seruire Tax Appellate Tibunal, C.M.A.
No. 2857 of 2O11, decided on 1lth Augus[ 2O17 ot8 14
(Mad.)1, wherein the foUowing has been obserued in Para-23;

"23. The penaltg dbected ogainst the importer under Section I 12
and the fine pagable under Section 125 operate in tun different
fields. The fine under Section 125 is in lbu of confrscation of the
goods. The paAment of fne followed up bg paAment of duty ond
other charges leuiable, os per sub-section (2) of Section 125, fetches
relief for the goods from getting confbcated. Bg subjecting the goods
to paAment of dutg and other chorges, the improper and inegulor
impoftatian is sought to be regulnrised, wherea.s, bg subjectirq the
goods to paAment of fne under sub-section (1) of Section 125, the
goods are saued. from gehing confiscated. Hence, the auailabilifu of
the goods b not necessary for imposing the redemption fine. Tlrc
opening uords of Section 125, "Wheneuer conftscation of ang goods
is authorised bg thb Act....", brings out the point clearlg. The pouer
to impose redemption jine springs from the authorisation of
confiscation of goods prouided for under Section 1 1 1 of the Act. When
once pou-)er of authorisation for confiscation of goods gets traced to
the said Section 1 1 I of the Act, we are of the opinbn that the
phgsbaL auaiLabilitg of goods is nof so much releuant. The
redemptbn rtne is in fact to auoid such corBequences flowing from
Section 111 onlg. Hence, the pagment of redemptian ftne saues the
goods from getting confiscated. Hence, their phgsical auailabilifu
does not haue ang signifirance for imposition of redemptinn fine
under Sectbn 125 of the Act. We accordinglg onswer questbn No.
(ii?."

775. We uould llke to Jollout the dlctum os lo,ld down bg the

In the present case, it is clearly apparent that M/s. Organic Industries
Rrt. Ltd has wrongly availed the benefit Sr.No.1 13 of Customs Notification
No.72/2O72-Cus dated 77.O3.2012 as amended vide Notification No 28/2015-
Cus dated 30.04.2015 and Sr.No.130 of Customs Notification No.50/2017
dated 30.06.2017 with clear intent to evade the payment of duty. Therefore, the
contention of M/s. Organic Industries Frt. Ltd., that in absence of availability of
goods, carnot be confiscated is not tenable.

In view of the above, I find that 51288 Mts of goods viz. 'Kestelek
Colemanite (-3MM) Natural Boron Ore' appearing in Annexure A- 1 to A-5
(except goods imported vide Bills of Entry No 6554848 dated 20.01.2020) totally
valued at Rs. 125,13,OO,4O4I- (Rupees One Hundred Twcnty Five Crore,
Thirteen Lakh, Fout l{uadred aad Four only) though not available are liable
for confiscation under Section 1 1 1(m) of the Customs Act, 7962.

29.4.7 In view of the above, I frnd that redemption fine under Section 125 (1) is
liable to be imposed in Iieu of confiscation of subject goods having assessable
va-lue of Rs. 126,74,47 ,364l-, as detailed in Annexure A-l , A-2, A-3, A-4 & A-5
of the Show cause Notice.

29,5 Whether M/s. Organic Industries R/t.Ltd are liable for penalty under
the provisions of Section 114A, ofthe Customs Act, 1962?
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29.5.1 I find that demand of differential Customs Dut5z arrrounting to Rs.
7,Olpa,O7Al- has been made under Section 28$l of tJ:e Customs Act, 1962,
which provides for demand of Duty not levied or short levied by reason of
collusion or wilful mis-statement or suppression of facts. Hence as a natura.lly
corollar5r, penalty is imposable on M/s. Organic Industries Rrt. Ltd., under
Section 1 14A of the Customs Act, which provides for penaJty equal to Duty plus
interest in cases where the Duty has not been levied or has been short levied or
the interest has not been charged or paid or has been part paid or the Duty or
interest has been erroneously refunded by reason of collusion or any wilful mis
statement or suppression of facts. In tJ.e instant case, the ingredient of
suppression of facts by M/s.Organic Industries R/t.Ltd., has been clearly
established as discussed in foregoing paras and hence, I find that this is a fit
case for imposition of quantum of penalty equal to the amount of Duty plus
interest in terms of Section 1 14A ibid.

29.6 Hl'hether M/s. Organic Industries Prft. Ltd are liable for penalty
under the provisions of Section Ll2lall112 (bl, ofthe Cuatoms Act, 1962?

29.6,1 I find that frfth proviso to Section 114A stipulates lhat "where any
penalty has been levied under this section, no penalty shall be levied under
Section 112 or Section 114" Hence, I refrain from imposing penalty on M/s.
Organic Industries R/t. Ltd., under Section 112 of the Customs Act, 1962 as
penaJty has been imposed on them under Section 114A of the Customs Act,
1962.

29.7 Whether M/s. Organic Industries Rrt. Ltd., are liable for penalty
utrder the ptovisioas of Sectlon 114AA ofthe Cuatoms Act. 1962?

29.7.1 I also find that the Show Cause Notice proposes to inrpose penalty on
the M/s. Organic Industries Frt. Ltd., under Section 114AA of the Customs
Act, 1962. The text of the said statute is reproduced under for ease of reference:

"If a person knouinglg or intentionallg makes, srgrns or uses, or causes to be

mode, signed or used, ang decl@ration, stntement or document u.thtch b fabe
or incorrect in ang material particular, in the transaction of ang bu-siness for the
purposes of this Act, shall be liable to a penaltA not exceedirLg fiue times the
ualue of goods."

29.7.2 | frnd that M/s. Organic Industries Frt. Ltd was well aware that goods
viz. 'Kestelek Colemalite (-3MM) Natural Boron Ore' imported were actually
'concentrate of Boron Ore', however, they fa-lsely mis classified under Customs
Tariff Item No. 25280090 instead of merit classification underr Tariff Item No.

2528OO3O arrd intentiona.lly declared Sr.No.1 13 of Customs Notification
No.72/2O12-Cus dated 17.O3.2O72 as amended vide Notification No 28/2015-
Cus dated 30.04.2015 and Sr.No.130 of Customs Notification No.50/2017
dated 3O.06.2017 in Bill of Entry with clear intent to evade the payment of duty
and contravened the provision of Section 46 (41 of the Custom AcL, 1962 by
making fal.se declaraftons in the Bill of Entrg,. Hence, I frnd t.nat M/s. Organic
Industries has knowingly and intentionally mis declared ttre false/incorrect
description of goods a;rd its Tariff Item No. ald Notification No. in respect of
imported goods. I find that they had test report of nominated laboratory of
oversea supplier which had clearly reported that imported goods declared as

'Kestelek Colemanite (-3MM) Natural Boron Ore" was " ClemarLite 'Concentrated
Granular in B-3MM' and further prior to 25.01.2019 they we re classiffing the
subject goods under Customs Tariff Item No. 2528O030, however, they mis
classified ald mis declared the imported goods in their Bills of Entry. Hence, for
the said act of contravention on their part, M/s. Organic Industries Rrt. Ltd is
liable for penalty under Section 114AA of the Customs Act, 791i2.

Page 45 of 50



29.7.3 Further, to fortiff my stand on applicability of Penalty under Section
114AA of the Customs Act, 1962, I rely on the decision of Principal Bench, New
Delhi in case of Principal Commissioner of Customs, New Delhi (import) Vs.
Global Technologies & Research (2023l,4 Centax 123 (Tri. Delhi) wherein it has
been held that "Since the importer had made fabe d.ecLorations in the Bill of
Entrg, penalfu was aLso conectlg imposed und.er Sectbn 114A4 bA the original
authoitg".

1 17. Penaltbs for contrauentinn, etc., not expresslg mentinned.-Any person tuho
contrauenes ang proubinn of thb Act or abets ang such contrauention or uho faib
to complg with ang prouisbn of thb Act with which it was his duty to complg,
uhere no express penalty i-s eLseu.there prouid.ed for such contrauention or failure,
shall be linble to a pennltA not exceeding [one lnkh rupees].

I lind that this is a general penalty which may be imposed for various
contravention and failures where no express penalty is elsewhere provided in
the Customs Act, 7962. In present case, since express penalty under Section
114 A of the Customs Act,7962 for short payment of duty by reason of wilful
mis-statement and suppression of facts, and penalty under Section 114AA of
the Customs Act, 1962 for false declaration in Bills of Entry have already been
found imposable as discussed herein above. Ttrerefore, I hold that Penalty
under Section 117 of the Customs Act, 1962 is not wa-rranted a-nd legaliy not
sustainable.

3O. Whether Shri Narendra J. Jakkani, Director of M/s. Organic Industries
Pvt. Ltd is liable for Penalty Section 112(a) & (bl, Section 114AA and
Section 117 of the Customs Act, 1962 ?

3O.1 I find that Shri Narendra J Jakkani, Director of M/s. Organic Industries
R/t. Ltd., was responsible for import and involved in deciding the classiJication
of the imported "Kestelek Colemanite (-3MM) Natural Boron Ore" ald also in
approving mis- classilication of the same under Customs Tariff Item
No.25280090 in the Bills of Entry and thereby wrongly claimed the benefit of
Sr.No.113 of Customs Notification No.l2 /2Ot2-Cus dated 17.03.2072 and,
Sr.No.130 of Customs Notification No.50/2017 dated 30.06.2017 treating the
imported goods as "Boron Ore'inspite of having the knowledge that the subject
goods was 'Concentrate of Calcium Boron Ore' and its merit classification was
25280030. Thus his act artd omission rendered the goods liable for
confiscation under Section 111 (m) of the Customs Act. 1962 and thereby Shri
Narendra J. Jakkani, Director rendered himself liable for penal action under
Section 1 12 (a) (ii) of tl:e Customs Act,1962.

3O.2 I also find that the Show Cause Notice proposea to lmpose peralty on
Shri Nareadra J. Jakkenl, Director of M/s. Organic Industrles M. Ltd
uader Sectioa 114AA of the Custona Act, L962.

30.2.1 I find that Shri Narendra J Jakkani, Director of M/s. Organic Industries
Pvt. Ltd was well aware of the nature and appropriate classifrcation of the
imported goods. I find that they had test report of nominated laboratory of

29.8 Whether M/s. Organic Industrles M. Ltd., are liable for penalty
under the provisions of Section 117 ofthe Customs Act, L962?

29.8.1 I find that Show Cause Notice also proposes Penalty under Section 117
of the Customs Act, 1962. Section 117 of the Customs Act, 1962 reads as
under:
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overseas supplier M/ s. Eti Madean, which had clearly reporte,i that imported
goods declared as 'Kestelek Colemanite (-3MM) Natura1 .Boron Ore' was
"Colemanite, Concentrated Grarrular in B-3MM' and further prior to
25.07.2019 they were classi[ring the subject goods under Customs Tariff Item
No. 2528003O, however, they mis classified and mis declared the imported
goods in their Bills of Entry. I frnd that from the Product Technica.l Data Sheet
of "Ground Colemanite", nowhere it has been mentioned as 'Na:ural Boron Ore',
however inspite of having the knowledge that impugned goods was actually
'Concentrate ofBoron Ore' they have mentioned/declared the clescription ofthe
imported goods as "Kestelek Colemanite (-3MM) Natural Boron Ore" with clear
intent to evade the payment of Customs duty by wrong availment of benefit of
Sr.No.113 of Customs Notification No.l2/2O12-Cus dated 17.03.2012 and,

Sr.No.130 of Customs Notification No.50/2017 dated 30.O6.2017 contravened
the provision of Section 46 $\ of the Custom Act, 1962 by making fa-1se

declarations in the Bill of Entry,. Hence, I find that the Shri Narendra J
Jakkani, Director of M/s. Organic Industries Rrt. Ltd has knowingly and
intentionally made, signed or caused to be made arld presente(l to the Customs
authorities such documents which he knew were fa-lse arrd incorrect in respect
of imported goods. Hence, for the said act of contravention, Shri Narendra J
Jakkani, Director of M/s. Organic Industries Rrt. Ltd is liable {br penalty under
Section 1 14AA of the Customs Act, 1962.

31. In view of the discussions and findings in paras supra, I pass the
following order:

::ORDER::

31.1 I reject the classification of tariff item 25280090 declared as "Kestelek
Colemanite (-3MM) Natural Boron Ore' imported by M/s. Organic Industries
Rrt. Ltd, which are given in the Bills of Entries, as mentioned in Annexures A-1,
A-2, A-3, A-4 & A-5 of the Show Cause Notice ard hold that the subject goods

be correctly classified under Customs TariII Item No. 25280030 of the First
Schedule to the Customs Tariff Act, 1975(5f of 1975) as "Concentrate of
Calcium Borate".

31.2 I disa.llow the benefit of the exemption of Basic Customs Duty (BCD) under
(i) Notification No.7212O72-Cus dated 17.O3.2072, as amended (Sr. No. 113) (ti1l

30.06.2017) and (ii) Notification No.50/2O17-Cus dated 30.06.2017, as

amended (Sr. No. 130) (O1.O7.2O17 onwards) to M/s. Organic Industries Rrt.
Ltd.;

31.3 I confrrm the demand of Dillerential Customs Duty ernounting to Rs.

7,OL,38,O7E l - lRupees Sevea Crore, One Lakh, Tbtrty Eight Thoueand a:rd
Seventy Eight Oaly| as detailed in Annexures A-1, A-2, A-3, A-4 & A-Sof the
Show Cause Notice, leviable on Boron Ore Concentrate imported by M/s.
Organic Industries Rrt. Ltd declaring as Natural Boron Ore issued under
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3O.3 I also lind that Show Cause Notice proposes pena.lty und,:r Section 117 of
the Customs Act, L962 on Shri Narendra J Jakkani, Director of M/s. Organic
Industries Pvt. Ltd. From the findings as discussed in Perra 30.1 & 30.2
hereinabove, Penalty has been held imposable under Section l. 12 (a) (ii) of the
Customs Act,7962 for the act and omission on the part of Shri Narendra J
Jakkani, Director of M/s. Organic Industries Frt. Ltd which rendered the goods

liable for conliscation under Section 1 1 1 (m) of the Customs Act, 1962 and
Penalty under Section 114AA found imposable for fa-lse declaration in Bills of
Entry. Since, specific penalty under Section 1 12 (a) (ii) of the Customs Act,
1962 &, 114AA of the Customs Act, 1962 for contravention of Section 111 (m)

and fa.lse declaration in Bills of Entry has found imposable, I do not find it
worth to impose penalty under Section 117 of the Customs A<:1, 1962 which is

for contravention not expressly mentioned.



Section 2814\ of the Customs Act, 1962 under the provisions of Section 28(8) o1

the Customs Act, L962 and order to recover the same.

31,4 Interest at the appropriate rate shall be charged and recovered from M/s.
Organic Industries Pvt, Ltd, under Section 28AA of the Customs Act,1962 on the
duty confirmed hereinabove at Para 31.3 above.

31.6 I hold the seized 408 Mts of "Kestelek Colemanite (-3MM) Natural Boron
Ore" imported under the Bill of Entry No. 655484 dated 20.01.2020 va.lued at
Rs. 1,O1,46,960/- lOne Crore, One Lakh, Forty Six Thousand, Iline
Hundred and Sixty only| liable for confiscation under Section 1 1 1(m) of the
Customs Act, 7962. However, I give M/s. Organic Industries R/t. Ltd, the option
to redeem the goods on pa1,,rnent of Fine of Rs.5,OO,OOO/- (Rupees Five Lakh
only) under Section 125 ofthe Customs Act, 1962.

31.7 I order enforcement of the Bond va-lued at Rs. 1,O1,46,96Ol- (One Crore,
One Lakh, Forty Six Thousand, Niae Hundred aad Slxty onlyl arrd Security
deposit of Rs. 17,95,9741- lRs. Seveateea Lakh, Ninety Slx Thousaad, Hine
Huadred aad Sevent5r Four only) furnished for provisional release of the
seized goods weighing 408 Mts of -Kestelek Colemanite (-3MM) Natural Boron
Ore" imported under the Bills of Entry bearing Nos. 6554848 dated 2O.O7.2O2O

valued at Rs. 1,01,46,960/- and the same should be appropriated towards the
above confrrmed duty and redemption Fine as mentioned in Para 31.3 and Para
31.6 above.

31.8 I hold the 51288 MTs of goods viz. "Kestelek Colemanite (-3MM) Natural
Boron Ore" appearing in Annexure A-1 to A-5 (except goods imported vide Bill of
Entry No. 6554848 dated 20.07.2020) totally valued at Rs. 125,13,OO,4O4I-
(Rupees One Hundred Tbeaty Five Crore, Thirteen Lakh, Four Huadred and
Four oaly| liable for confiscation under Section 1 1 1(m) of tJ:e Customs Act,
1962. However, I give M/s. Organic Industries R/t. Ltd, the option to redeem the
goods on pa5rment of Fine of Rs. 6,25,00,000/- lRupees Slx Crore end Twenty
Five Lakh oalyf under Section 125 ofthe Customs Act, 1962.

31.9 I impose penalty of Rs. 7,O1,38,O78l- (Rupees Seven Crore, One Lakh,
Thitty Etght Thousand and Seveaty Eight Only) plus penalty equal to the
applicabie interest under Section 28AA of the Customs Act, 7962 payable on the
Duty demanded and confirmed above on M/s. Orgalic Industries Rrt. Ltd under
Section 114A of the Customs Lct, 1962 in respect of Bills of Entry detailed in
Show Cause Notice. However, I give an option, under proviso to Section 114A of
the Customs Act, 1962, to the Noticee, to pay 25o/o of the amount of tota-l
penalty imposed, subject to the paJment of tota.i duty amount and interest
confirmed ald the amount of 257o of penalty imposed within 30 days of receipt
of this order.

31.10 I refrajn from imposing any penalty on M/s. Organic Industries Rrt. Ltd
under Section 112(a) & (b) of the Customs Act,7962.

31.11 I impose a penalty of Re.5,OO,OOO/- (Rs. Flve Lakh onlyf on M/s.
Organic Industries Rrt. Ltd under Section 114AA of the Customs Act,l962.

31,12 I refrajn from imposing aly penalty on M/s. Organic Industries Rrt. Ltd
under Section 1 17 of the Customs Act,7962.

31.5 I vacate the protest lodged by M/s. Organic Industries Rrt. Ltd and
Customs Duty of Rs.34,O1,163/-(Rupees Thirty I'our Lakh, One Thousand,
One Huadred and Stxty Three only| paid under protest towards their
differential Duty liability stands appropriated and adjusted against the above
confrrmed Duty liabilities.
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31.13 I impose a penalty of Rs.4,OO,OOO/- (Rupees Four Crore only) on Shri
Narendra J Jakkani, Director of M/s. Organic Industries Pvt. Lid under Section
112(a)(ii) of the Customs Act, 1962.

31.14 I impose a penalty of Rs. 5,OO,OOO/- lRupees Five Lakh onlyl on Shri
Narendra J Jakkani, Director of M/s. Organic Industries R^. Ltd under Section
1 14AA of the Customs Act, 1962.

31.15 I refrain from imposing any pena-lty on Shri Narendra J Jakkani,
Director of M/s. Organic Industries Rrt. Ltd under Section 117 of the Customs
Act,7962.

32. This order is issued without prejudice to any other action tleat may be
taken under the provisions of the Customs Act, 1962 and Rules/Regulations
framed thereunder or any otJeer law for the time being in force in the Republic
of India.

33. The Show Cause Notice No. VIII/10-31/Pr Commr/O&A/ 2O2O-27 dated
23.03.2027 is disposed off in above terms.

^qP
Lo

-8v-z o

lShiv Kumar Sharmal
Principal Commissioner

DrN t 2O24O7 7 I MNOOOOOOCF42
BY Speed Post /Hatrd Delivery/E Mail:

F. No. VIII/ 1O-3 1 /Pr.Commr / OeA / 2O2O-2). Date:l1.Ct7 .2024

To,

1. M/B Organlc Induetries Przt. Ltd.,
Plot no. 163, c.I.D.C, Tal.-Vagra, Bharuch-39213O
(Registered oflice at Delta 6th Floor,
Central Avenue, Hiranaldani Gardens,
Powai, Mumbai -400076\

2. Shrt Nareadra J. Jqkkani,
Director of M/s Organic Industries H Ltd,
Plot no. 163, G.I.D.C, Tal.-Vagra, Bharuch-392130
(Registered olEce at Delta 6th Floor,
Centra-I Avenue, Hiranandarri Gardens,
Powai, Mumbai -4OOO7 6l

Copy to:-

The Chief Commissioner of Customs, Gujarat Customs Zone, Ahmedabad.
The Additional Commissioner, Customs, TRC, HQ, Ahmedabad.
The Deputy Commissioner of Customs, Customs House Hazira, Surat.
The Deputy Commissioner of Customs, SllB, Surat.
The Superintendent, System, Customs, HQ (in PDF format) for uploading
the order on the website of Ahmedabad Customs Commissionerate.
Guard File.

1

2

3

4
5

Page 50 of 50


