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q-d 6g $ffi qFI q"6

This copy is granted free of cost for the private use of the person to whom it

is issued.

1e62 01 ql{T 12e (1) (qql d) 3{

fqsFdfua *FTql & nlE-fr & qwq fr 6l€ @k {s r{ra{r € olqi ol
{F

3n66 rrfl{€ o-w E} d fs entsT s1 uTR o1 dr€-s S s Tfii } 3rfl

erq-i sfrdzqgad efra 1ent6+ sslJEql, frt rixaq, t$q'e frurql €sq

cFf, q{ ffi} fr1 gqrlaq eiit6r. nqa 6-{ s's-a e'
Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in resPect

of the following categories of cases, any person aggrieved by this order can

prefer a Revision Application to The Additional secretary/Joint secretary

(Revision Application), Ministry of Finance, (Department of Revenue)

Parliament Street, New Delhi within 3 months from the date of

communication of the order.

ds d / Order relating to :

(6( 5g qtd.

(E( HI{d

nrd rfrrt q qri q-{ qT ds rlilq aIFI trt gart qs rlrd 6t crn fr sril&ra

crd € a-ff d.
any goods loaded in a conveyance for importation into India, but which are

not unloaded at their place of destination in India or so much of the quantity

of such goods as has not been unloaded at any such destination if goods

unloaded at such destination are short of the quantity required to be

unloaded at that destination.

(q( qc,1962 3{tqlq x ilt{T 3{ qlru rtq

irif, {@ qlqdl o1 gflqrft.

(c) Payment of drawback as provided in Chapter X of Customs Act, 1 962 and

3 U;IfulT qTil{q q-, e,ra i+qflEd} gr5q

fu-s& er<rta ssol qts et qiqtft Gfu gs &' srs{

€or di ?Gc
The revision application should be in such form and shall be ve

manner as may be specified in the relevant rules and should be

l

by:
q€,1870 rr( {.6 3f u r-q sEsR

{s 3{req a1 a qfuqi, fuse1 q+. qft fr qars fr€ sfi;qruffiq E-tr ft-+z

mr dar q.Iftq.

(a) 4 copies of this order, bearing Court Fee Stamp of paise fifty only rn one

copy as prescribed under Schedule I item 6 of the Court Fee Act, 1870.

qE€i 4€ 3{dIST qTq {f,

1

4

4 copies of the Orde

grilqiq e-m.qr-ffiFa
r-in-Original, in addition to relevant documents, if any

(c)

(rt)
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srt frrqr rrqr t.

any goods imported

ETil{ OT{I I'qT HT{d rld@

o1-+lera

3{TgId

€.rFT q{ gaft q rrq crf, qT ss rdq R{Fr q{ mR qri e ftc

(b)

q-<d 6{;iT

(b)

Gt)

(a)

the rules made thereunder.

(s)

4 copies of the Application for Revision.



(s)
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&ful El-tr{ fdq dlc..'l{ffi qrt, 1962 (qt{I a)

ftEfko qfr's d efl' {dk, utq,qw,q-d} sirr Etsq {d e sftd e e{{h q'rm B

{ t.. zoor-1s'uq d {J qrlql F.r000/-(Fqg qf, 6sR qn l, dst fi qlnm d, S
sr< Rrd TTnTq & qm,frTo'?drl d.err.o 01d qfrqT. sk {w, qlry rq'i etv,
orn.qT rFrT rc o111ft eils Fqq q-f, ffs q1w€ 6-q d d q€ rhl-q } sq C

r'.zoor- sfts qfr qtr ors € otftto d d rnts S' sq i o. r ooor-

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/-
(Rupees two Hundred oniy) or Rs.1,000/- (Rupees one thousand only) as

the case may be, under the Head of other receipts, fees, fines, forfeitures

and Miscellaneous Items being the fee prescribed in the Customs Act, 1962

(as amended) for filing a Revision Application. If the amount of duty and

interest demanded, fine or penalty levied is one lakh rupees or less, fees as

Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

Il(€. z 3{rfF .irgrqT 3rq qrtrd' SIEAJ

qk {s qTe{t € e{TE-a qe-qs s-.dT E} n} d dlqrow erlqFqc rgoz

o1 um 12e q (1) & sr{lc wTC S}.c.-: d dlqr{@, adlq uilr( {@
.:frc Sil F{ qrfl-f, .irlers-{ur }'ec&r Rs"frfua qd w erd-o f,i q.f,a d
In respect of cases other than these mentioned under item 2 above, any

person aggrieved by this order can file an appeal under Section 129 A(1) of

the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and

Service Tax Appellate Tribunal at the following address :

Customs, Excise & Service Tax

Appellate Tribunal, West Zonal
Bench

2"d Floor, Bahumali Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

dlcr{m. , 1952 61 t{r{T 12e q (5) ur;6, $qqw UII

1e62 6t urur 12s g (1) & 3{{F qfi-f, &' stt{ fts-FdRa {@' sd'fl *A

nder Section 129 A (6) of the Customs Act, 1962 an appeal under Section

29 A (1) of the Customs Act, 1962 shall be accompanied by a fee of -

f, q6f gm E-iltt rqT {@
qT rs€ e-c d d]ofu qrq dqT dJTrqT rrcir c6 o1 ro-q qfu f,rg sqs

q-m E-qr{ sqq

where the amount of duty and interest demanded and penalty levied by any

officer of Customs in the case to which the appeal relates is five lakh rupees

or less, one thousand rupees;

d G-67 SlcT{@ Er{r CFn rlql {ffi
ifu q,q f,qT f,rTrrn rTriT E-g a1 ro-c qfu cre s'qq € ffi- d dfuo

oqO q-.n-s' f,rs € orlEo" q d d; qiq Egrq w'q

(d)

Gq)

where the amount of duty and interest demanded an

officer of Customs in the case to which the appe

five iakh rupees but not exceeding fifty lakh rLrpees,

d q-fl

ofrr erq dqT f,rII{II

(s EsR sqg.

s1 raq qilrs drq sqq € erlqo d d

d penalty levied by any

al relates is more than
five thousand rupees ;

El-{I cFn rlrlr {@

4

o-{ r{frfrqorlff,{ur, qfM frfq fra
silK {@ E

FnerfirR
380016

g-d, 3{{TT{ET, 3r6{ilErd-

l]tl"T,

5

+,
s

\nr(

'q
(a)

(b)

(I',)

TFIT 6g
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where the amount of duty and interest demanded and penalty levied bY anY

officer of Customs in the case to which the appeal relates is more than fifty

lakh rupees, ten thousand rupees
(c)

qRfi 
r

% qTq{ q-6I
1 3tdl0 {@qg {@5S

qfr-d {gTcfu{Kila-ds-{i q{ (c e5-
chqT

1/o 0 sfql qErquift-dK )
aq9cd{@

(u)

(d) An appeal against.this order shall lie before the Tribunal on payment of lOok

of the duty demanded where duty or duty and penalty are in dispute, or

, where penalty alone is in disPute.penalty

6 gg (I-{{qlqr{t 2I 9dftT G)
-tr--q?qdq{3fdl-l-

ch fdsN}qTEr{i61 frcf-q) q-f,ftrd'qT+r qla{r hnlw{ q(E)
&& 3{rafinsrd-dc EIq{qT 6Iq;T frssrd-d qTafiqfid 3It{ET (E )Wfrc

{i sdflslqlq 6I ATEqqST sq-d d-i
Under section 129 lal of the said Act, every app

Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any

other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a

lication made before the

fee of five Hundred rupees
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ORDER.IN-APPEAL

1. Brief facts of the case

1. M/s Ford India Private Limited, Revenue Survey No.6, Village North

Kotpura, Taluka; Sanand, Ahmedabad 382170 (herein after referred to as the

"Appellant for the sake of brevity) has filed the present appeal against Order-ln-

Original 12/Additional Commissionerl2022-23 dated 27.12.2022 (herein after

referred to as the "impugned order") issued by the Additional Commissioner,

Customs (Preventive), Jamnagar (herein after referred to as the "Adjudicating

Authority).

I .2 The Appellant filed various Bills of Entry through their Customs Broker

M/s. Transmarine Corporation, before Customs House, Gujarat Pipavav Port

Limited, Pipavav, wherein apart from other things they sought clearance for

home clearance of following goods by classifying the same under Tariff Heading

No. 3919 90 90 of the first schedule to the Customs Tariff Act, 1975:

Sl. No. Deccrlptloo of goo& lmporte d
01 Transfer Rear Bumpe :- Extend Color Strip lcft Hand

Transfcr Rcar Burnpcr Extcnd Color Strip.
o3 Transfer Rcad Door Color Strip.
o4 Transfer Door Color Srrip.

1.3 The Appellant, while seeking the clearance of above goods for home

consumption by classifying the same under Customs Tariff Heading No. 3919 90

90, claimed the benefit of concessional rate of basic customs duty as envisaged

at Sl. No. 9 ofNotification No. 57/2017-Custom dated 30-06-2017, as amended

\.ii Notification No.22l2Ol8-Custom dated O2-O2-2O18. Thus, they have paid
c

.)

r]
f.

stoms duty (q!) lOYo ad-valorem instead of Tariff Rate of 157o ad-valorem.

tification No. 57 l2Ol7-Customs dated 30-06-2017, prescribe Basic

ms Duty rates on certain electronic goods, as amended vide Notification

o. 22 /2Ol8-Customs dated O2.O2.2018, and further amend Notification No

57 12O17-Custom dated 30.06.2017 so as to provide effective rates of Basic

Customs Duty on specified parts of cellular mobile phones and other electronic

goods.

1.5. Notification No. 57 /2017 -Custom dated 30-06-2017, as amended vide

Notification No 22 l2}l8-Custom dated O2-O2-20 18 is applicable only to the

manufacturers of mobile phones and other electronic goods and since the said

Appellant is not related either to mobile phone or other electronic items therefore

the benefit of concessional rate of duty is not admissible to them. Therefore, the

t

rJ
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Deputy Commissioner, Customs House, Gujarat Pipavav Port Limited' Pipavav

vide his letter F. No. VIII/22-01/Audit/PCA Recovery/2017-2018 dated 09-09-

20lgaskedthesaidAppellanttopaythedifferentialdutyofcustomsalongwith

interest.

1.6. The Appellant vide their letter dated 17 -o9-2O19 replied that there is no

mentioned of "mobile phones" and "other electronic goods in the notifications

and the benefit of concessional rate of duty is available to all goods classifiable

under customs Tariff Heading No. 3919 90 90 other than the parts or sub-parts

or accessories of ceilular mobile phones, viz. (i) Heat Dissipation Sticker Battery

Cover, (ii) Sticker-Battery Slot (iii) Protective Film for main Lens, (iv) Mylar for

LCD FPC and Film-Front Flash. Notification No. 57 l2Ol7-Custom dated 30-06-

2Ol7 , as amended vide Notificati otNo.22l20 18-Custom dated o2-o2-2018, was

predominantly issued to extend the benefit of concessional rate of basic customs

duty to the manufacturers of the cellular mobile phones'

1'7 Notification No' 57 12017 -Ctlstom dated 30-06-2017, as amended vide

Notification No. 2212O18-Custom daled o2-o2-2018, was predominantly issued

to extend the benefit of concessional rate of basic customs duty to the

manufacturers of the cellular mobile phones. The said notification was intended

for manufacturers of the cellular mobile phones. Notification No. 57 12017-

customs dated 30.06.2017, intends to prescribe Basic customs Duty rates on

certain electronic goods, was amended vide Notification No. 22/2018-Customs

d.ated o2-o2-2018, further amending Notification No. 57 12Ol7-Custom dated

30-06-2017 so as to prescribe effective rates of Basic customs Duty on specified

parts of cellular mobile phones and other electronic goods The benefit of

concessional rate of duty as envisaged under sl. No. 9 of Notification No.

57 12017-Cwstom dated 30.06.2017, as amended vide NotificationNo.22l2018- ' .-,,,

custom dated, o2.o2.2o18 is not admissible to the said Appellant, not bblng

relatcd to any activlty of mobile phone manufacturing' 1 ..1.:i;' i '

1.8 The Appellant has claimed exemption from the pajment of basic customs

duty and social welfare surcharge under Notilication No. 24/201S-Cus dated

0g.04.2015, as amended. The said Notification No.24/2O15-Cus dated 08-04-

2015, as amended, which have been issued under provisions of Section 25(1) of

Customs Act, 1962 only provides for exemption from pa5rment of customs duty

leviable under first schedule to the customs Tariff Act, 1975 and additional duty

leviable thereon under Section 3 of the said Customs Tariff Act.

-.,

\) 'rt\A'ff-
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1.9 The Social Welfare Surcharge is levied as a duty of customs under Section

110 of the Finance Act, 2018 with effect from 29-03-2018. However, Notification

No.24 12Ol5-Customs dated 08-04-2015, as amended vide Notification No.

38/20 1 S-Customs dated 1 5-06-20 1 5, Notification No. 26 I 2O\7 -Customs dated

29-06-2017 and Notification No. 63/2018-Customs dated 18-09-2018 has not

been issued under Section 110 of the Customs Act, 1962. Thus, in view of the

judgment of the Hon'ble Supreme Court of India in Civil Appeal No. 9327 l2Ol9

in the case of M/s. Unicorn Industries V/s. Union of India the same is not

exempted and became recoverable from the Appellant.

1.10. In view of above the differential duty of customs amounting to Rs.

11,01,898/ and Rs. 29,15,8121- was required to be recovered from the said

Appellant under Section 28(1) of the Customs Act, 1962 along with interest

under Section 28AA ibid. The above observations culminated into issuance of

show cause notice dated l2-02-2O2O from F. No. \\II/10-27/ADClOe.Al2Ol9-

2O2O to the said Appellant wherein it was proposed as to why:

(i) the of customs amounting to differential duty Rs. 11,01,898/- (Rupees Eleven

Lakhs, One Thousand, Eight Hundred and Ninety Eight only) as calculated in

Annexure C- I of the show cause notice should not be recovered from them under

Section 28(l) of Customs Act, 1962;

(ii) the of customs amounting to differential duty Rs.29,15,9121- (Rupees Twenty

Nine Lakhs, Fifteen Thousand, Nine Hundred and Twelve Only) as calculated in

Annexure C-2 of this show cause notice should not be recovered from them

under Section 28(1) of Customs Act, 1962;

(iii) the interest, at applicable rates, should not be charged and recovered from

them, on the amount at (i) and (ii) above, under Section 28AA of the Customs

{ct,7962

(i . The aforesaid Show Cause Notice was adjudicated vide Order-in-Original

/Additional Commissioner l2O2O-21 dated 23.O7.2020 passed by the then

d nal Commissioner, Customs (Preventive) Jamnagar wherein the demand

rential duty of Customs amounting to Rs. 11,01,898/- was confirmed and

unt of Rs. 29,15,912/- was set aside. The order also conlirmed the demand

of interest on the confirmed demand of Customs duty.

1.12 Being aggrieved by the OIO the Department preferred appeal before the

Commissioner(Appeals), Ahmedabad. Simultaneously, being aggrieved with the

impugned Order-in-Original read with the corrigendum issued by the then

adjudicating authority, the Appellant also preferred an appeai before the

Commissioner (Appeals), Customs, Ahmedabad. The Commissioner (Appeals),

l\}
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customs, Ahmedabad vide order-in-Appeal No. JMN-CUSTM-OO0-APP-46 to 47

- 2l-22 dated 17. 12.2021 has remitted the matters to the proper officer. The

relevant portion of the Order-in-Appeal is reproduced as follows:

"8. ln view of the above, I remit the matters pertaining to the Appeal No.04iCA-

2l2O-21 and 34120-21 to the proper officer, who shall ascertain the facts, examine

the documents, submissions made by the Appellant No. I and Appellant 2 and pass

speaking order afresh following principles of natural justice and adhering to the legal

provisions. While passing this order, no opinion or views have been expressed on

the merits of the dispute orthe submissions by the appellants in this regard, which

shall be independently examined by the proper officer'"

1.13 The case was again adjudicated vide the impugned order wherein the

demand of demand of differential duty of customs amounting to Rs.36,28,502/-

was confirmed under section 28(1) of the customs Act, 1962 and demand of

differential duty of customs amounting to Rs.3,89,3O7 was set aside. The order

also confirmed the demand of interest under Section 28AA of the Customs Act,

1962 on the confirmed demand of Customs duty.

1.14 Being aggrieved by the olo, the Appellant preferred the present appeal.

2. Ground of Appeal submitted by the Appellant

2.1 The Appellant submitted that Notification No. 57 12017 has been issued by

the central Government under section 25(1) of the customs Act, 1962. Vide the

said Notification, goods of such description under column 3 of the Notification,

falling under such the corresponding Chapter, Heading, Sub-Heading or Tariff

Item are exempt from so much of customs duty leviable under the First Schedule.

The Appellant further submitted that they had imported the subject goods and

classified them under customs Tariff Item ("cTI") 39199090. The relevant extregt,r--h

of Heading 3919 is given below;

I rrr iff llt'nr l)crc iort of Coi s Itntc of l)

:qr9' Scll-adhcsi\.c 1lrrlu.. rltect: ,ilnl li l, bI.,
rtrip and othcr llat .lr.r, '-r' .rl lrlrrsttcs. *{rctlrr

\nr'
I -i, I
iFii,y

t9le l0 0Q ln ro

.19t9 90 Orlrcr :

lqlq m l0 Plslic stitkcr.

or not in tllls
lls of r\ tllh nol qrlrcJin.l l(

* htlh.'r rx !1,,1 I.intrd.
[xrs

ret9 90 20 Cellukrsc ;,,dhc: trc :.'F

19l9 90 90

2.2 The Appellant submitted that the classification adopted by them in respect

of the subject goods is not in dispute. It is pertinent to note that Notification No.

57 l2OI7 was subsequently amended vide Notification No. 22 /2018-Cus. dated

l,

l

lOYr
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02.O2.2018 and Sl. No. 9 was inserted. Vide S1. No. 9 of Notification No. 57 12017,

concessional rate ofBCD at lOok was granted in respect ofgoods classified under

CTI 3919 90 90. The relevant portion of the Notification is extracted below:

S.tlo.Chrplrr oro..crlrdo6.lgoo.h
H..ding or Sub-
lx.dlnt or L.lt
r!!!!

9. 3919 90 90 /!4t99{! o(h€l than ih€ ,,ollow,ng

p.ir o. rll}gad. or ec6!&r'€3 ol
cellubr moHb phones, nam€t.

(t) Hcat D6s9alo'l Sl'c16.
8.1!.ry Co,/€r
(ii) Slirer€atLty Slol
(ii) Pote<rte Fim ,o, marn

(N) Mylar 1o( LCD Ff',C

(v) Frm-F.o.'I Flash

Strndard Condltlor

(1li

2.3 The Appellant further submitted that since the subject goods were classified

under CTI 39 199090, the Appellant claimed benefit of the Notification and

discharged duty at 107o as stated in the Notification. The Appellant submitted

that from a reading of the relevant entry, it is evident that the benefit of

concessional rate of BCD is available to "all goods" falling under Tariff Entry

39199090. The entry excluded certain parts, sub-parts or accessories of cellular

mobile phones. Since the subject goods were not amongst the goods which were

excluded by Sl.No. 9, the Appellant claimed the benefit under the Notihcation.

However, the Impugned order has sought to deny benefit on the ground that the

intention ofthe Notification appears to be to grant benefit only to parts imported

for the manufacture of mobile phones and no other goods.

2.4. The Appellant further submitted that it is a settled principle that benefit of

any Notification has to be extended by giving a plain meaning to the description

without resorting to intent of such notifications/ circulars etc. This position of

law has been time and again reiterated by the Hon'ble Apex Court in a series of

decisions. The Apex Court in Hemraj Gordhandas v. HH. Dave, ACCCE, Surat &

s., 1978 (2) E.L.T. (J 350) held that when the tax payer otherwise qualifies for

mption within the plain meaning of the terms of the notification, the

en of the exemption cannot be denied by placing reliance on any apparent

k f the issuing authority. The relevant portion of the decision is extracted

"lt is well established that in a taxing statute there is no room for any intendment but

regard must be had to the clear meaning of the words. The entire matter is govemed

wholly by the language of the notification. If the taxpayer is within the plain terms

of the exemption it cannot be denied its benefit by calling in aid any supposed

intention of the exempting authority. If such intention can be gathered ffom the

construction of the words of the notification or by necessary implication therefrom,

the matter is different but that is not the case here. In this connection we may refer

s
t

tt
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to the observations of Lord Watson in Salomon v. Salomon a Co., 1897 AC 22 atp.

38:

"lntention of the legislature is a common but very slippery phrase, which, popularly

understood may signify anything from intention embodied in positive enactment to

speculative opinion as to what the legislature probably would have meant although

there has been an omission to enact it. In a Court of Law or Equity, what the

Legislature intended to be done or not to be done can only be legitimately ascertained

from that which it has chosen to enact, either in express words or by reasonable and

necessary implication".

2.5 The Appeilant further placed reliance on decision of the Hon'ble Apex court

in the case of Baidyanath Ayurved Bhawan (P) Ltd. v Excise commissioner, U.P.,

1g99 (110) ELT 363 (S.C.), wherein it was observed that there is no room for any

observations regarding the intention of the legislature in a taxing statute and

that one must look at what is exactly stated therein. Further, the Hon'ble

supreme court in sales Tax commissioner v. Modi sugar Mills, AIR 1961 SC

1047, as follows:

"[]n interpreting a taxing statute, equitable considerations are entirely out ofplace'

Nor can taxing statute be interpreted on any presumptions or

assumptions. The court must look squarely at the words of the statute and interpret

them. lt must interpret a taxing statute in the light of what is clearly expressed; it

cannot imply anything which is not expressed; it cannot import provisions in the

statute so as to supply any assumed deficiency."

2.6. The Appellant also P laced reliance on the decision of the Hon'ble Suprem C

Court in ALD Automotive Private Limited v. Commercial Tax Officer, 2ot8 (364)

ELT 3 (SC.), wherein the Hon'ble Supreme Court has held that the taxing
I

t

has to be strictly construed and nothing is to be read in or implied Fu

Larger Bench of the Hon'ble Supreme Court in the case of Sri Sathya Sai Ins'titu

of Higher Medical Sciences v. Union of India,2OO3 (158) ELT 675 (SC), parilf

over-ruling the case of Mediwell Hospital & Health care Pvt. Ltd. 1997 (89) ELT

425 (SC) has held no courts can impose additional conditions which are not

provided for in the exemption notification. It was observed specifrcally that grant

of an exemption is the prerogative of the legislature and hence it is for the

legislature to impose appropriate conditions for availing the benefit of an

exemption notification and no other authorities. Reliance is also placed on the

following decisions wherein it has been held that taxing statute has to be given

strict interPretation.

N
Ce
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a) Saraf trading corporation v. State of Kerala, (2011l' 2 SCC 344,

b) SAILv. State of Orissa, (2000) 3 SCC 200,

c) State of Chhattisgarh v. VTP Construction, (2008) 2 SCC 578,

d) J.K. Steels Limited v. Union of India, 1978 (3) ELT J355 (SC.),

2.7 The Appellant also relied upon the decision of the Hon'ble Supreme Court

in the case of CC v. Dilip Kumar, [2018 (361) D.L.T. 577 (SC)], wherein the

Hon'ble Supreme Court observed as under:-

"We are not suggesting that literal rule de hors the strict interpretation nor one should

ignore to ascertain the interplay between 'strict interpretation' and 'literal

interpretation'. We may reiterate at the cost of repetition that strict interpretation of

a statute certainly involves literal or plain meaning test. The other tools of

interpretation, namely contextual or purposive interpretation cannot be applied nor

any resort be made to look to other supporting material, especially in taxation

statutes. Indeed, it is well settled that in a taxation statute, there is no room for any

intendment; that regard must be had to the clear meaning of the words and that the

matter should be governed wholly by the language of the notification. Equity has no

place in interpretation of a tax statute. Strictly one has to look to the language used;

there is no room for searching intendment nor drawing any presumption.

2.8 The Appellant submitted that based on the above discussion the plain

reading of the exemption entry, the impugned goods are covered; there is no

room for further intendment or contextual reading that is required to interpret

the entry. On a strict interpretation, the impugned goods are covered by the

exemption entry. Further, submitted that Notification No. 57 l2ol7 does not

qualify the exemption under the Notilication only to parts intended for use of

nufacture of cellular mobile phone. The same is evident not only from the
f;)

used in Sl. No. 9, but also from the preamble of the Notification, which

s exemption to all goods which fall under the specific description and

rl Headingl Sub-Heading I Tarifl Item specified in the Notification. The

ble of the Notification is extracted below for reference: "ln exercise of the

powers conferred by sub-section (1) of section 25 of the Customs Act, 1962 152

of 1962), the Central Government, on being satislied that it is necessary in the

public interest so to do, hereby exempts the goods ofthe description as specified

in column (3) of the Table below, as the case may be, and falling within the

Chapter, heading, sub-heading or tariff item of the First Schedule to the Customs

Tariff Act, 1975 (51 of 1975) as are specilied in the corresponding entry in

column (2) of the said Table, when imported into India, from so much of the duty

a

pro
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of customs leviable thereon under the said First Schedule as is in excess of the

amount calculated at the standard rate as specified in the corresponding entry

in column (4) of the said Table subject to any of the conditions, as specilied in

the Annexure to this notification, the condition number of which is mentioned

in the corresponding entry in column (5) of the said Table"'

2.9. T?re Appellant also submitted that while the Notification specifres that the

exemption is subject to any condition which is specifred under the Notification.

It is pertinent to note that a perusal of Sl. No. 9 of the Notification clearly shows

that no condition has been prescribed under the Notification' Therefore, the

imposition of any condition which is not clearly provided for in the Notification

would tantamount to imposing conditions which are otherwise not specified. As

stated above, the imposition of any condition not explicitly provided has been

rejected time and again by various forums. Hence, it is submitted that the

condition sought to be imposed in the Impugned Order that the subject goods

are not intended for use of manufacture of mobile phones and hence are

ineligible for benefit under Notification No. 57 12017 is untenable and is liable to

be set aside. Therefore, when the subject goods squarely qualify the description

under Sl. No. 9 of Notification No. 57 l2Ol7, the benelit under the entry which is

in respect of ,'all goods" must be extended to the subject goods imported by the

Appellant. Reliance is also placed on the following judgments:

(i) Standard Pencils (P) Ltd. vs. CCE, Madras - 2OO2 1145) E.L'T 278 (S'C )

(ii) Commissioner of Sales Tax vs. Agarwal & Co. 1983 (i2) (E.LT' 116 (Bom )

(iii) Indian Tool Manufacturers vs. coliector of central Excise, Poona - 1984 (18) E.L.T.

527 (Tri.-Del) (a{Iirmed by the Hon'ble Supreme Court in 1994 (7 4\ E'L'T' 12 (S'C')

(iv) Swaraj Mazda Ltd. vs. CCE, Chandigarh - 2OirO (257\ E.LT' 264 (Tri' -Del')

(v) CC, Bombay vs. Hargovindas & Co. - 1987 (29\ E.L.T. 975 (Tribunal)

::,lt{\
'\ +\

"-' -. \ .\
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2.10. The Appellant also submitted that it is also pertinent to note that the prior-

to 01.02.2018, the tariff rate in respect of all goods under cTI 3919 90 9O was

10%. The rate of duty was increased to 15%. In this regard, Letter D'O'F' No'

3341412O18-TRU dated 01.02.2018 issued by the central Board of Indirect

Taxes and Customs ("Board") is reievant. Vide the said letter, the Board has

clarified that the tariff rate of specific parts of cellular mobile phones is being

increased to 15%. The relevant portion of the letter is extracted below:

"BCD on specified parts or sub-parts or accessories of cellular mobile phones,

namely, Heat Dissipation Sticker Battery Cover, Sticker-Battery Slot, Protective

Film for main Lens, Mylar for LCD FPC, Film-Front Flash, falling under tariff item

3919 90 90, is being increased from 10% to 15o/o by increasing the tariffrate (Clause

\lt Page 12 of 20
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l0l(a) of the Finance Bill, 2018 refersl. However, BCD on goods, other than these

specified parts or sub-parts or accessories ofcellular mobile phones, falling under

tariff item 391 9 90 90 is being retained at 10Yo. Notification No. 571201 7-Customs,

dated 30th June 2017, as amended by notification No. 22120 I 8-Customs, dated 2nd

February,20l8 (new S. No.9 refers)"

tion 28AA of the Customs Act. Section 28AA of the Customs Act, 7962 is extracted

,'.i

.a

L*/ S n 28AA. Interest on delayed payment of duty ( I ) Notwithstanding anyhing

ed in any judgment, decree, order or direction of any court, Appellate

Tribunal or any authority or in any other provisions of this Act or the rules made

thereunder. the person, who is liable to pay duty in accordance with the provisions

ofsection 28, shall, in addition to such duty, be liable to pay interest, ifany, at the

rate fixed undqr sub-section (2), whether such payment is made voluntarily or after

determination of the duty under that section."

in
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2.1 1 The Appellant further submitted that a perusal of the above letter makes it

evident that the intention of the Board was to increase tariff rate to 15% only in

respect of certain specifrc items. Though the said letter was brought to the

attention of the Ld. Adjudicating Authority, the same has not been considered

while passing the Impugned Order. Further, it is submitted that on a plain

reading of the terms used in the Notification as weli as Letter dated 01'02.2018

issued by the Board, it is evident that the intention of the Board was to provide

exemption to all goods other than those specilically provided for. It is also

pertinent to note that even if the principle of contemporaneous exposition were

to be applied, the relevant Circular to understand the position would be the letter

dated O1.O2.2018 since the issuance of the said letter coincides with the

ainendments which were introduced in the rate of duty in respect of goods

covered under Tariff item 3919 90 90. Therefore, without prejudice to the above

submissions that the literal meaning of the Notihcation ought to be applied, it is

submitted that even If the intent has to be seen, the appropriate letter to refer

will be the letter dated 01.02.2018 issued by the Department.

2.l2The Appellant submitted that the Impugned Order liable to be set aside as

unsustainable and consequently, the demand for duty merits to be dropped and

interest under Section 28AAA of the Customs Act, 1962 is not leviable. The

Appellant further submitted that the impugned Order has demanded interest under

2. 1 3. The Appellant further submitted that the demand of interest is not

sustainable in present case as the demand for differential duty is not sustainable
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for the reasons demonstrated in the foregoing paragraphs. The subject goods

have been correctly classified and are eligible for exemption. It is a cardinal

principle of law that when the principal demand is not justified, there is no

liability to pay ancillary demands. Therefore, the Appellant submitted that they

are not liable to pay interest as demanded in the impugned Order. The Hon'ble

Supreme court of India in Prathibha Processors vs. union of India (1996 (88)

E.L.T. 12 (S.C.)1, has held that when the principal amount (duty) is not payable

due to exemption, there is no occasion or basis to levy any interest, either'

Relevant portions from the judgement is extracted below for a ready reference:

"The "interest" payable under Section 6l(2) ofthe Act is a mere "accessory ofthe

principal and ifthe principal is not recoverable/payable, so is the interest on It. This

is a basic principle based on common sense and also flowing from the language of

Section 6l (2) of the Act. The principal amount herein is the amount of duty payable

on clearance of goods. When such principal amount is nil because of the exemption,

a lortiori, interest payable is also nil. ln other words, we are clear in our mind that

the interest is necessarily linked to the duty payable.

In view of the above, the Appellant submitted that the demand of interest under

the impugned Order is not sustainable and deserves to be set aside'

PRAYER

2.14ln view of the foregoing, the Appellant prayed for the following:

(a)Set aside the Impugneci Order and consequently set aside the demand for

differential duty to the tunr: of INR 36,28,5 02l - ilorlg with interest under Section

28AA

(b)grant a personal hearing, and

(c)pass such other order or orders as may be deemed fit and proper in the faclq-,

and circumstances of the t:ase.

\

3. PERSONAL HEARING:

Opportunity of personal hearing was granted to the Appellant' Ms Surbhi

Chandani, Advocate, appeared for personal hearing on 21.O5.2026 wherein she

re-iterated written submission filed during the appeal. She requested to set aside

the OIO with consequential relief.

4.1 The date of the impugned order is 27.12.2022 and the date of receipt of OIO

is 02.0i .2023.Th,e Appellant has filed the appeal ot 15.09.2023 thus, based on

,i
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4, DISCUSSION AND FINDINGS:
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the above dates, I find that the Appellant had the appeal well within the time

period of 60 days prescribed under the provisions of Section 128 ofthe Customs

Act, 1962.

4.2.I find that the Appellant has already paid the mandatory pre-deposit of Rs.

2,72,1381-being7.5%o of the disputed dutyvide Challan No. Cus/325/2020-21

dated 24.12.2020 demanded as prescribed under Section 7298 of the Customs

Acl, 1962. Therefore, the condition of pre-deposited as prescribed under Section

129E of the Customs Act, 1962 stands fulfilled

4.3 The Customs Office, Pipavav was requested for submission of comments of

the appeal filed by the Appellant vide letter dated 28.O2.2023 but no comments

have been received by this oflice till date therefore, I am taking up the issue for

decision based on the facts of the case and documentary evidence available on

record.

4.4 | have carefully gone through the case records, show cause notice and

corresponding order passed by the adjudicating authority and the defense put

forth by the Appellants in their appeal. The fundamental issue to be determined

is whether the various imported

i. Whether the Appellant (an automobile manufacturer) is eligible to claim the

concessional rate of Basic Customs Duty (BCD) under Sl. No. 9 of Notification

No. 57 l2Ol7 -Customs dated 30.06.2017 (as amended) for the import of

automotive tapes, lilms, and labels classified under CTI 39 19 90 90?

. Whether interest under Section 28AA of the Customs Act, \962 is mandatorily

erable?

I: Etigibility under Notification No, 57 l20l7-Customs las amended|
I

The charging section for the levy of customs duty is Section 1 2 of the

L'

\)
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ii. Whether the Appellant is eligible for exemption from the Social Welfare

Surcharge (SWS) under Notification No. 2412Ol1-Customs dated 08.04.2015?

Customs Act, 1962, read with the First Schedule to the Customs Tariff Act, 1975.

Under these provisions, the statutory Tariff Rate of basic customs duty for goods

falling under Customs Tariff Item (CTI) 39199090 is 15% ad-valorem. The

Appellant has sought to b5apass this statutory rate by claiming a concessional

rate of 1O7o under Sl. No. 9 of Notification No. 57 l2Ol7-Customs (as amended

by Notilrcation No. 22 /2Ol8-Customs), which was issued under Section 25(1) of

the Customs Act, 1962.
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4.6TheAppellant,sprimarycontentionisbasedonaliteralreadinsofSl.No.9,

arguing that it exempts "all goods" falling under cTI 39199090 except for certain

specified mobile phone parts. since their imported items (automotive protection

films, polyrrethane tapes, warning labels) are not among the exciuded mobile

phone parts, they argue they automatically qualify for the 1070 rate' To support

this, they have relied on cases like Hemraj Gordhandas aod Modi Sugar Mills,

contendingthatthereisnoroomforintendmentinataxingstatute.

4.7 I fiid this argument legally fundamentally flawed and not acceptable. The

powertograntexemptionunderSection25(1)oftheCustomsAct,1962is

exercised by the Central Government "being satisfied that it is necessary in the

public interest so to do." To understand the public interest and the scope ofthe

exemption, one cannot read a single serial number in isolation. Notilication No.

57 12017 -Customs was specifically promulgated to prescribe effective rates of

customs duty for the Information

telecommunications sector, aligning

Manufacturing Programme (PMP) for cellular mobile phones. The doctrine of

.lVoscitur a sociis (the meaning of an unclear word or phrase should be determined

by the words immediately surrounding it) dictates that the phrase "All goods"

under a specific tariff item in an electronics-focused notification inherently

means ,,A11 electronic goods/components" falling under that tariff item.

4.8 Interpreting an electronics sector notilication to grant a blanket duty

concession to an automobiie manufacturer for car decals and masking tapes

would defeat the very purpose of section 25(1) and lead to absurd results not

intended by the legislature. The Appellant has heavily relied on the constitution

Bench judgment of the Hon'ble supreme court in commbsioner of custom,s u.

Dilip Kumar & Co. [2018 (361) E.L.T. 577 (SC)]. However, the Appellant h9>-;

selectively read the judgment. In Ditip Kumar, the five-judge bench unequivoehlly- 
-

settled the law regarding exemption notifications, holding that: ','i:lt' 
-

' 
t,l

(1) Exemption notifications should- be interpreted strictlg; the burden of prouing

appticabititg is on the assessee to shotu that his case comes uithin the parameters " -.

of the exemption clause or exemption notification'

(2) Wlten there is ambiguitl4 in an exemption notification uthich is subject to strict

interpretation, the benefit of such ambiguitg cannot be claimed bg the

subject/ assessee and it mLlst be interpreted irt fauour of the reuenue'

a.9 Applying the binding ratio of Dtlip KumaL the Appellant has failed to

discharge the burden of proving that their automotive tapes fall within the

targeted scope of the electronics exemption notification. Consequently, the

$ Page 15 of 20
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benefit of the ambiguity (the broad use of "all goods" in a

notilication) must be resolved in favour of the Revenue.

sector-specific

4.10 With regard to reliance on the TRU Letter D.O.F. No. 334/4l2Ol8-TRU

dated 01.02.2018, the Appellant argues this letter proves the intent to retain

10% BCD on all other goods under 3919 90 90. However, executive circulars or

letters explaining Budgetary changes for the electronics sector cannot expand

the scope of a notification to an entirely unrelated industry. The TRU letter's

reference to "other goods" strictly refers to other electronic componenrs under that

tariff item. Therefore, the Adjudicating Authority legally and rightfully denied the

benefit of Sl. No. 9 of Notification No. 57/2017-Customs, confirming the demand

under Section 28(1) of the Customs Act, 1,962.

4.11 It is also necessary to examine the exemption entry not merely in a literal

vacuum, but through the lens of the General Rules for the Interpretation (GRI)

of the Import Tariff, which are statutory principles enshrined in the Customs

Tariff Act, 1975, and whose underlying logic extends to the interpretation of

exemption notilications linked to the Tariff.

4.12 Rule 1 of the GRI dictates that classification shall be determined according

to the terms of the headings and any relative Section or Chapter Notes. By

applyrng GRI 1, the goods in question fall under Chapter 39 (Plastics and articles

thereof). They do not fall under Section XVI (Chapter 84/85), which covers

machinery, electrical, and electronic equipment. Notification No. 57 12017'

Customs was promulgated explicitly to prescribe effective rates of customs duty

for the Information Technolory (lT), electronics, and telecommunications sector.

The Notification selectively borrows certain Chapter 39 tariff items (like

39199090) strictly because specialized adhesive tapes and films act as integral

inputs / components for manufacturing electronic goods and cellular mobile

ones. The inherent identity of the Appellant's goods, as determined by their

re and end-use, is automotive industrial plastic, completely alien to the

el nics ecosystem.
I

3 Furthermore, Rule 3(a) of the GRI postulates that a heading which

provides a more specific description shall be preferred to a heading providing a

more general description. Applyrng this established jurisprudential principle to

the interpretation of the exemption notification, the description "All goods"

appearing.under an electronics-sector notiiication must be read specifically as

"All electronic-grade/telecom-grade goods" under that tariff item, rather than a

generic, unbounded catch-all phrase. If the phrase "All goods" in a sector-specific

notification were interpreted to mean literally every plastic tape in the universe-

including automotive decals and warning iabels-it would render the specific

/ ,r;j

I
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\}I
Page 17 of 20



Filc No. S/49-270lCUS/JMN/2022-23

intent, title, and sectoral alignment of the notifrcation redundant. The doctrine

of Noscitur a sociis (words must be construed in conjunction with the company

they keep) reinforces this GRI principle; the words "A11 goods" draw their color

and restriction from the electronics nature ofthe parent notification.

4 . 1 4 Thus, based on the above I opine that the goods imported by the Appellant

are not eligible for the benefit of sl. No. 9 of Notilication No. 57/2017-Customs

dated 30.06.2018

Issue II: Exemption from Social Welfare Surcharge (SWS)

4.15 The Appellant claimed exemption from SWS relying on Notification No.

24l2Ol;-customs, dated 08.04.2015. It is critical to note the statutory origin of

these levies. Basic Customs Duty is levied under Section 12 of the Customs Act,

1962. However, the Social Welfare Surcharge is an independent, distinct levy

imposed later under Section 110 of the Finance Act, 2018'

4.16 Notification No. 24l2Ol1-Cttstoms was issued under section 25(1) of the

customs Act, 1962, and provides exemption strictly from the customs duty

leviable under the First Schedule to the customs Tariff Act, 1975. The law on

the cross-applicability of exemptions is no longer res integra. The Honble

Supreme court in the landmark case of M/ s tlnbom Industies u. unian of India

[201g (37O) ELT 3 (SC)] defrnitively ruled that an exemption notification issued

under the parent act (customs/Excise) exempting basic duties does not

automatically grant exemption from surcharges or Cesses levied under a separate

Finance Act, unless the notihcation explicitly mentions the exemption of such

specific surcharges.

4. 17 Notification No. 24 l2Ol1-Customs (as amended) does not contain any

explicit statutory provision exempting the Social Welfare Surcharge levied under

Section 110 of the Finance Act, 2018. Therefore, applying the strict

interpretation of exemption notiflcations and the binding precedent of Uiiiom ,.

Industies, the SWS is legally recoverable from the Appellant'

Issue III: Recovery of Interest under Section 28AA

4.1g The Appellant has contested the lery of interest on the ground that if the 
-

principal demand is not sustainable, the interest is not leviable, placing reliance

on the Apex court's decision in Prathibha Processors u. union of lndia [1996 (88)

E.L.T. 12 (5.C.)1.

4.19 This argument is entirely devoid of merit given my findings above. The

provisions of Section 28AA of the Customs Act, 1962 are explicit, mandatory,

\ Page 18 of 20
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and automatic. The section begins with a non-obstante clause: "Notwithstonding

anVthing contained in any judgment, decree, order or direction of anA court... the

person, who ts liable to pag dutg in accordance with the prouisions of,section 28,

shatl, in addition to such dutg, be liable to pay interest...".

4.2I In light of the above findings, I find that the Adjudicating Authority has

correctly appreciated the facts and the law. The Appellant, an automobile

manufacturer, cannot avail the benefit of an exemption notification exciusively

designed for the electronics and cellular mobile phone sector by reading a single

entry in isolation. Furthermore, the Social Welfare Surcharge is correctly

demanded in light of the Apex Court's ruiing in Unicom Industnes. Further, I also

find that the judgment of Hon'ble Supreme Court in the case of M/s Modi Rubber

Ltd. reported at 1999 (114) E.L.T. 769 (S.C.) held that exclusion clause therein

to be interpreted with regard to the principal clause - Classi{ications contained

in principal clause relevant for interpreted exclusion clause - Section 25 of the

Customs Act, 7962 corresponding to Section 5A of the Central Excise Act, 1944

and the same is squarely applicable in the present case.

5. I find no infirmity in the Impugned Order passed by the Additional

Commissioner of Customs (Preventive), Jamnagar. I uphold the Order-ln-

Original No. l2/Additional Commissiooer 12022-23 dated 27.12.2022 tn its

entirety. The appeal filed by M/s Ford India Private Limited is hereby rejected.

(3r
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(Vishwajeet Singh)
Commissioner (Appeals),

Customs, Ahmedabad
F. No. S/49-270lCUS/JMN /2022-23

By Registered post A.D/Email

M/s Ford India Private Limited, Revenue Survey No.6, Village North
Kotpura, Taluka; Sanand, Ahmedabad 382170
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4.2O T}:e Prathibha Processors judgment is distinguishable as it applies only to

situations where the principal amount of duty is definitively nil due to a valid

exemption. In the present case, since I have upheld that the Appellant is not

eligible for the exemption, the principal duty liability under Section 28(1) is firmly

established. Consequently, the levy of interest under Section 28AA is an

inescapable statutory consequence of the short-pa5rment of duty. The

Adjudicating Authority has correctly confirmed the interest liabiiity.
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