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Under Section 129 DD(l) ofthe Customs Act, 1962 (as amendcd), in rcspect ofthe follorving catcgories of
cascs! any pel'son aggrieyed by this order can prefcr a Revision ,\pplication to The Additional
Sccretary/Joint Secretary (Rcvision Application), Ministrv of Financc, (Deparlment of Revcnue)
Parliamcnt Street, New Delhi within 3 months from the date ofcomnrunication of lhe order.

/Order relating to :

(o t!-tl qreT

(a)

(Iil)
rrr Big rr<rdr R{Fr w c-ilt qr+ +. fuS .Ttidra c'ro B-flt r qri qq qr Bq rrdq R{Fr w sfrrt rr(,
qro qff qm fr .rllqn qrd fr 6ff d.

dTqIII{II TI= q e{r{w ;I rrg rn?I3{I{ttil qrfiTsI{{

(t))

Any goods loaded in a conveyance for importation into India, but }vhich arc not unloaded at their placc
of dcstination in India or so much of the quantity of such goods as has not been unloaded at any such
destination ifgoods unloaded at such destination are short of thc quantity required to be unloaded at that
destination,

(?T) . te62 3fr-Eli1 1 6q1 q;Irg rrq n-{d{ra.

(c) Payment of dralvback as provided in Chaptcr X of Customs Act, 1962 and the rules made thereunder.

3 qEIq-I gqil&rul q'T{IqTSg q-qd
3fu +stl gTt{ TIET'ITTIGIIf,qrg{ft qrRcdi

The revision application should bc in such form and shall bc verificrl in such manner as mav be
specified in the relevanl rules and should be accompanied by :

(6)
qrqrqq 

E@r fu+-d trIlr +{r qlfrq.
gtE,187o rr( H.6 rrq sfiqR {€I ,l

M c6qfr+trilrr+S61

(a)

({{)

4 copies of this order, bearing Court Fcc Stamp of paise fifty only irr onc cop! as

Schedule I item 6 of the Court Fee Act. 1870.

prescribed under

JREE 3{er,?I TtIq {e{
(b) copies of the Order - In - Original, in addition to rcleyant documcnts, if anyJ

(TD Efur

(c)

€)
E

c t.

ITRIGi-{dIIr{.Tffi,
frp.z

&rol arq{ 962 3I.II
qts q-ffir+d Eo-g 3fu ffiE TN+q,q-a 3{]ifi3r0-r fr 1 00 Til cT-{ qIB a 000(Fqg

fiftTrcT7 T{TFf,T qEfud* q,\rff'(Fqg Esrr{ d qrTrfutF 63{It 61Urrflq ffi
T.nqFTIqR flrlr.n TTqI (r,t qTdfct uss o-c dFqg \16 +atsd ts

o0/ 3fuFTI tCTTET irffmqfr !ht{cll Fg-l-q, frc6 d F 000/

The duplicate copy of the T.R.6 chaltan eviden
Rs. 1,0001 (Rupces one thousand only) as thc
forfeitures and Misccllaneous ltems bcirg the
filing a Rcvision Application, If tllc amount of
lakh rupces or less, fecs as Rs. 200/- and if it is

cing payment of Rs. 200/- (Rupees two Hundred orly) or
case may be, under the Head of other rcceipts, fces, fines,
fcc prescribed in the Customs Act! 1962 (as amended) for
duty and interest dcmanded, fine or pcnalty levicd is one
nrore than onc lakh rupees, the fee is Rs. 1000^.

l
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Irl respect of cases other than these menti
can file an appeal under.Section I29 A(l)
Excise and Servicc Tax Appellate Tribuna

oned under item 2 above, any person aggricved by this order
of the Customs Act, 1962 in form C.A.-3 before the Customs,
I at thc follorving address:
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mqlqtr, &-ftq' BilrE Eo a t-<r or
G{ftftq0{RrfloT. qfH e}ffq +d

Cusloms, Excise & Service Tax Appellnte
Tribunal, Wcst Zonal llench

E-sffcftrd, E-Scre rr+q, ftf,dFrrq-{flru
gtT, sRIRqT, sl6rrdFnd-3800 r 6

2"'1 Floor, Bahumali Bhavan, Nr. Girdhar Nagar
Bridgc, Asarwa, Ahmedabad-380 016

5. Sqrg-tr Gdt{ft{q, r e62 qfl qrn 2e q (6) +- o{rtrq, Scrg-tr Bdfrftqq, l e62 a1 unr r 2e g ( r ) +'
qtftc arftd }. qrq Frsftfu-d {w, riol d+ qrRq

UnderSection l29 A (6) of theCustomsAct, l962anappeal undcrSection I29 A (I) of theCustoms
Act, 1962 shall be accompanicd by a fce of-

(o) o{fl-( C swfud qrrA fr q-di ft'tff mqrgtr odfrorff grrr qirn rrqr {@ ifu qrq a?n ornqr.rqr
qs 6 T6'c qY'E drts Fqq qr rsfr s-q d ni qqr EvR Fqs.

(a) rvhere the anrount ofduty and intercst demanded and pcnalty levied by any officer ofCustoms in thc
case to which the appeal relates is fivc lakh rupces or lcss, one thousand rupcesi

({{) qf-d e EEfud qtrd C sdi ffi dqt{@ 3rffr6Tfl 6r*r qrrn rrqr {Es efu qrq as{r drnqr rrqr

as 6t To-c qtq 6rqq Fqq t 3{Rro' d tfu -q rqd q-qrq mcs t rrlfro q d *. qiq rwr* rqq

(b) where the amount ofduty and interest demanded and penalty levied by any officer ofCustoms in the case

to which thc appeal relates is more than five lakh rupecs but not cxceeding fifty lakh rupees, fiye thousand

rupccs:

(Tr) sfra e swfud' utq-d C q-6i faffi Sur{w' rdirorfi 6rtr qirfi rrur {@ rfrr qrqatn ernqr rrqr

ds a1 roc qErs dr{{ FqS fr 3{ltr6' d dr ee Ewn ruq.

(c) rvhcre the anrourt of duty and interest demandcd and pcnalty levicd by any officer of Customs in the casc

to which lhc appcal rclates is more than fifty lakh rupces, ten thousand rupees

(s) {s rtralI ?r fr.{a rrRrf,{q & elc+.mt rrg XI@ ar I0 % cr(r E{A q{.woi {o q {o cd es EdT(

C i,qr es & r o % 3fir q{i q{.sdr aryf, es ldqrd C A,qfio rrq wgrn r

(d) An appeal against this ordcr shall lie before the Tribunal on paynrent of l07o of the d uty demandcd rvherc

duty or duty and penalty are in dispute; or penalty, Ivhcre penalty alone is in dispute.

6. c-ff rrlt{ftqq o1 vm ru r gy }- or<rlr orfi-o utflq-firur }- sq$ Errq q-+6' Gn}dq qz- (F) t6
rnt{ & frq qr rrqFtrd o1 gErri } ftq qr ffi erq r*wq }' fuq fu q rrq B{ftd : - vrsr
GE nfl-{ qr qrtfi q, 6'r rsr++{ +- ftq arqr orrtfi }. srq uqi dq S sr {ffi fr rids d+
srBs.
Undcr section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant ofstay or for rectification of mistake or for any other purpose; or

(b) for restoratiofl ofan appcal or an application shall be accompanied by a fee offive Hundred rupccs.
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1. M/s. Hy-Tuf Steels Pvt. Ltd. (hereinafter referred as 'the appellant') has filed the

present appeal under Section 128 of the Customs AcL,1962, against an Order-In-Original

No. 09/AR/ADC lSRI 12024-25 dated 13.1 1.2024 (hereinafter referred to as 'the impugned

order), passed by the Additional Commissioner of Customs, (In-charge: Customs Division

Surat), Surat (hereinafter referred to as the'adjudicating authority').

2. Facts of the case, in brief, are that the appellant has supplied TMT Bars falling

under Chapter 72 to an SEZ Unit viz. M/s. Mahansaria Tyres Pvt. Ltd. situated within HBS

SEZ. The subject goods were attracting export duty @15% during the period of

22.05.2022to 18.11.2022 as per the provisions of Notification Nos. 28l2022-Customs and

2912022-Custom, both dated 21.5.2022. As the appellant had not paid export duty on

their supply to SEZ Unit, a Show Cause Notice dated 16.05.2024 came to be issued to the

appellant towards demand of Export Duty of Rs. 14,86,266/- along with interest under

the provisions of Section 28(1) and Section 28AA of the Customs Act, 1962. Vide

impugned order dated 13.11.2024, the said demand has been confirmed by the

adjudicating authority.

3. Being aggrieved, the appellant has filed the present appeal. Vide email dated

24.02.2026, the Advocate of the appellant has sent following written submissions:

THE FIFTH PROVISO TO RULE 27 SEZ ACT,2OO5 IS ULTRA VIRES THE SEZ ACT,2OO5 AND

VIOLATIVE OF ARTICLE 265 OF THE CONSTITUTION OF INDIA

3.2. Export Duty under Section 12 of the Customs Act is leviable only on the'export'

of goods specified in the Second Schedule to the Customs Tariff Act and only when such

goods are taken out of India to a place outside India. This is evident from Section 2(18)

of the Customs Act, which defines 'export' as taking goods out of India to a place outside

India. It is clear that the legislative intent is to levy export duty only when goods

46
(3I

Page 4 of 73

*

ORDER-iN-APPEAL

3.1. At the outset, the Appellant submits that the 5th proviso to Rule 27 of the SEZ

Rules,2006, which seeks to impose export duty on DTA to SEZ supplies, is ultra vires the

SEZ Act, 2005 as well as Article 265 of the Constitution of India. The reasons for the same

have been detailed in the forthcoming paragraphs. No export duty is payable on supplies

from DTA to SEZ

ii:
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physically leave India. supplies from DTA to sEz do not involve taking goods outside

India and therefore, the same do not fall within the scope of export duty under the

Customs Act.

3.3. The Appellant submits that any levy of tax must strictly comply with Article 265 of

the constitution which mandates that no tax shall be levied or collected except by

authority of law. Hence, only a statute can create a levy, a mere rule cannot. Therefore,

the 5th proviso to Rule 27, being a delegated legislation, cannot create a levy by imposing

export duty on DTA to sEZ supply in absence of a charging provision in the parent statue.

3.4. Although Section 2(m) of the SEZ Act expands the meaning of ,export,to 
include

supplies from DTA to sEz, there is no charging section under the sEz Act that imposes

export duty on such transactions. In contrast, section 30 of the sEZ Act expressly creates

a levy of duty on clearance of goods from SEZ to DTA, thereby showing that whenever

the legislature intended to impose a duty, it did so through a charging provision. No such

provision exists for DTA to sEZ movement. Therefore, the 5th proviso to Rule 27 imposes

a levy without statutory backing and is violative of Article 265 of the Indian Constitution.

3.5. In this regard, the Appellant submits that the present issue stands settled by the

decision of the Hon'ble Gujarat High Court in Essar Steel Ltd. v. union of India [2010 (249)

E.L.T.3 (Guj.)], wherein the Hon'ble High Court held that export duty is leviable only on

movement of goods from India to any other place outside India. Movement of goods from

a DTA unit to SEZ unit is not considered as export and therefore, no export duty was

leviable. Further reliance in this regard is placed on the various decisions.

3.6. The Impugned Order has disregarded the judgments cited by the Appellant in the

reply to SCN. by stating that the same were passed prior to the insertion of the fifth (5th)

proviso to Rule 27. However, the Appellant submits that the proviso itself is ultra vires as

explained in the forthcoming paragraphs. The fifth (5th) Proviso to Rule 27 has already

been struck down by the Hon'ble Andhra Pradesh High Court

3.7. Recently, the Hon'ble Andhra Pradesh High Court in the case of M/s. TIJF

Metallurgical Private Limited v. Union of India, 2025 (9) TMI 1171, has categorically held

that the 5th proviso to Rule 27(1) of the SEZ Rules, 2006 is ultra vires the SEZ Act, 2005 and

has struck it down. The Hon'ble High Court has held that as per Article 265 of the

duty is required to be backed

v
'a W
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Constitution, an

t
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the legislature. It was further held that "law" in the context of Article 265 meant an Act

of legislature and not an executive order or Rule without express statutory authority' In

this regard, the Hon'ble High Court has categorically held that there is no provision in the

SEZ Act which makes removal of goods from DTA to SEZ susceptible to levy of Customs

Duty.

3.8. In tight of the abovementioned decision, the issue raised in the present case is no

longer res integra and the very Rule i.e., 5th proviso to Rule 27, under which the

Department has relied upon to demand export duty from the Appellant has already been

declared unconstitutional and struck down. Consequently, no export duty can be

demanded on supplies from DTA to SEZ, as there is no statutory charging provision either

under the Customs Act or the SEZ Act to support such a levy.

3.9. Furthermore, the Hon'ble Apex court in the case ol Adani Power Ltd. vs Union of

India,2026 (l) TMI224,while deciding on the levy of customs duty on supply from an SEZ

to DTA, has emphasized on the importance of judicial discipline. The Hon'ble Apex Court

has held that it is the obligation of the State to give full effect to judicial pronouncements

and has specifically held that judgments are not "one-time indulgences" and continued

enforcement of a levy which is already struck down undermines the rule of law and finality

in litigation.

3.10. Therefore, in light of the above submissions, the Appellant submits that the 5th

proviso to Rule 27 is ultra vires the SEZ Act and Article 265 of the Constitution' Further,

export duty has already been paid by the SEZ unit and demanding it again from the

Appellant results in clear double taxation. Therefore, the impugned order is devoid of

merit and is liable to be set aside in its entirety.

3.1 1. Without prejudice, the Appellant submits that the SEZ unit, MTPL has already paid

export duty under protest vide TR-6 Challans dated 29'09.2022, 03.10.2022 and

20.10.2022. The payment has not been disputed and the same was done in response to

the letter dated 20.09.2022 issued by the Specified Officer. Therefore, demanding export

duty again from the Appellant amounts to double taxation, which is impermissible in law.

Since the duty has already been paid by the SEZ unit, there is no basis for a second

demand from the Appellant.

4. In view of the above submissions, the appellant requested that the impugned

jA

,)
i
.:.

t"
I

3r

*

Page 6 of 13

.i



F.No. S/4 9- 2 7 I /CUS/AHD/2024 -25

order is requlred to be set aside.

ADMISSION OF APPEAL

5. One set of the appeal memorandum has been forwarded to the adjudicating

authority for comments vide this office letter No. s/49-271lcus/AHD/2024-25157s9

dated 25.03.2025. In the said letter, it has been requested, inter alia, to inform the date

of receipt of the impugned order by the appellant along with evidence, but no

reply/comments has been received. So, I proceed to decide the appeal on the basis of

documents submitted by the appellant.

6. Along with the appeal memorandum, the appellant had submitted a copy of TR-6

Challan No.001 dated 10.01.2025 for Rs. 1,1 1,470/- towards payment of pre-deposit

calculated @7.5o/o ol the duty amount under the provisions of Section 1 ZgE of the

Customs Act, 1962.

7. In the Form No. C.A.-1, the appellant has shown the date of communication of the

impugned orderdated 13.11.2024,as"21.11.2024". The appellant submitted a photocopy

of the Speed Post envelope booked on 20.11.2O24, which has been received by them on

21.11.2024. Whereas, the appeal has been received in this office on 17 .01.2026. Thus, this

appeal has been filed within normal period of 60 days, as prescribed for filing appeal

under Section 128(1) of the Customs Act, 1962.

9. Personal Hearing in respect of the appeal was fixed on 02.12.2025. However, the

appellant, vide letter dated 28.11.2025, sought an extension of 50 days for attending the

hearing and so, the said PH was adjourned. The Personal Hearing in this matter was held

on held on 24.02.2026, which has been attended by Mr. Ganesh Aravindh, Advocate, on

behalf of the appellant. He reiterated the written submissions and compilation filed by

him. He further submitted that the 5th proviso to Rule 27 of the SEZ Rules has been

declared ultra-vires by the Hon'ble Andhra Pradesh High Court in TIJF Metallurgical

Pivate Ltd. Vs. Union of India, 2025 (9) TMI 1171 and therefore, export duty cannot be

demanded on t plied from Domestic Tariff Area to Special Economic Zones.

ar
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8. In view of the above position, the appeal has been admitted and being taken up

for disposal on merits.

PERSONAL HEARING
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DISCUSSION AND FINDiNGS

10. I have carefully gone through the written as well as oral submissions made by or

on behalf of the appellant viz. M/s. Hy-Tuf Steels Pvt. Ltd.

11. I have seen photocopies of T.R.6 Challans towards Export Duty deposited by M/s.

M/s. Mahansaria Tyres Pvt. Ltd. ('M/s. MTPL' for short) in their own name as

assessee/importer/expo rter. Any particulars like Invoice Nos. & Date, SCN/OIO No. &

Date in respect of M/s. "M/s. Hy-Tuf Steels Pvt. Ltd." have not been mentioned in the said

T.R.6 Challans. Further, it has been mentioned by the appellant that M/s. MTPL

discharged export duty under protest; that subsequently M/s. MTPL approached to

Hon'ble Gujarat High Court challenging constitutional validity of the fifth proviso to Rule

27 of the SEZ Rules with consequential relief of refund of duty paid by them under protest

and the said proceedings are pending before Hon'ble Gujarat High Court.

12. If the liability to pay export duty on supplies made from DTA to SEZ arises, such

liability to pay export duty is on the DTA supplier, not on SEZ unit; and so, the export

duty is required to be assessed and paid by the DTA supplier, if required. Therefore,I am

of the view that copies of TR-6 Challans deposited by M/s. Mahansaria Tyres Pvt. Ltd. are

not relevant to the present matter. So, the present appeal filed by M/s. Hy-Tuf Steels Pvt

Ltd. in respect of demand of export duty from them is required to be decided on merits.

13. The issue involved in the appeal is whether export duty on the goods supplied by

the appellant to SEZ Unit is leviable or not.

14. In the Judgment dated 04.11.2009 in the case ol Essar Steel Limited and Adani

Power Ltd. Vs. Union of India12010 (249) E.L.T. 3 (G uj.) = 20og (11)TMI 141 - GUJARAT

HIGH COURTI, Hon'ble High Court of Gujarat has held that the levy of export duty on the

goods supplied from Domestic Tariff Area to Special Economic Zone is not justified; that

the petitioners not to be called upon to pay export duty on movement of goods from DTA

to SEZ units or developers. I note that Special Leave to Appeal (Civil) No. 5698 of 2010

with SLP (C) Nos. 6204,6307,7818,7931,9243 and 10118 of 2010 filed by Union of India

against the aforesaid Judgment dated 04.11.2009 has been dismissed by Hon'ble

Supreme Court on 12.07.2010 lUnion of India v. Essar Steel Ltd. - 2010 (255) E.L.T. 4115

(S.C.)1. However, the said Order dated 12.07.2010 has been recalled by Hon,ble Supreme

court vide order dated 10.02.2020 reported as lJnion of rndia vs. Essar steel rndia Ltd.

:,)
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[2022 (380) ELT 403 (SC)] and the SLPs had been restored. Now, Hon'ble Supreme Court

has decided this issue vide Order dated 28.08.2025, which has been reported as Union of

India Vs. Adani Power Ltd.l(2025) 36 Centax 257 (S.C.)1. In the said latest Order , it has

'4.3 Similaily, the third question has been considered by the High Court in

paragraph 41.3 and after discussion, the answer to the said question has been

given in paragraph 41.3.4 of the impugned judgment. Consequently, the High

Court has held in paragraph 42 as under:

'42. In view of the above discussion and findings arrived at as well as

conclusion drawn, the levy of export duty on goods supplied from the

Domestic Tariff Area to the Special Economic Zone is not justified. The

petitioners are, therefore, not to be called upon to pay export duty on

movement of goods from Domestic Tariff Area to Special Economic Zone

units or developments. "'

"6. We find that the High Court has rightly arrived at the conclusions in the

aforesaid paragraphs on a correct interpretation of the provisions of the aforesaid

two Acts. In the circumstance, we do not find any reason to interfere with the

impugned judgment. Hence, the appeals are dismissed.

7. On a conjoint redding of the aforesaid provisions, we find that Section 12 of the

Customs Act, 1962 is the charging Section. However, under Section 26 of the SEZ

Act, power is reserved to grant an exemption or a concession if under the

provisions of the Customs Act, 1962, a duty is leviable as per the charging Sections.

8. It is also necessary to observe as submitted by the learned senior counsel for

the respondent(s) that the Madras High Court as well as the Andhra Pradesh High

Court have also taken a similar view as discussed in the aforesaid impugned

judgment. In the circumstances, all appeals arising therefrom are also dismissed."

15. However, I find that the above Order/Judgment relates to the period prior to the

amendment of Rul 7 of the SEZ Rules,2006, vide Notification No. GSR 909(E) dated
(rt

\-l-.

r, 1o
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19.09.20'18 issued by the Ministry of Commerce and Industry. Vide the said amendment,

fifth Proviso to Sub-Rule (1) of Rule 27 of the SEZ Rules,2006, has been inserted, which is

as under:

?rovided also that supplies from Domestic Tariff Area to Special Economic Zones

shall attract export duty, in case, export duty is leviable on items attracting export

duty."

16. Therefore, it has to be examined as to whether export duty in this case can be

demanded wherein the period involved is f rom 22.05.2022 to 18.11.2022 i.e. after

insertion of the above-mentioned Proviso.

17. I find that above-mentioned fifth Proviso to Sub-Rule 27('l) has been stuck down

by Hon'ble High Court of Andhra Pradesh in Writ Petition No. 15528 ol 2024 in the case of

TUF Metallurqical Pvt. Ltd. vs. Union of India reported as 2025 (9) TMi 1171 - ANDHRA

PRADESH HIGH COURT = (2025) 35 Centax 280 (A.P.) [18-09-2025]. Para 27 of the said

Order is as f ollows:

"27. Be that as it may, we set aside the decision dated 26.04.2024 and hold that

Sth proviso to sub-rule (1) of Rule 27 of the Special Economic Zone Rules,2006, as

uhra vires the Special Economic Zone Act,2005 and is accordingly, struck down.

This writ petition is accordingly allowed."

17.1. Further, IfindthattheevenafterinsertionofthefifthProvisoinSub-Rule27(1)ol

the SEZ Rules, 2005, vide Notification dated 19.09.2018, there are no corresponding

amendments in the provisions of Section 2(18) and 2(19) of the Customs Act, 1962, which

define the terms "export" and "export goods" respectively. The said definitions are as

under:

(18) "export", with its grammatical variations and cognate expressions, means

taking out of India to a place outside India,.

(19) "export goods" means any goods which are to be taken out of India to a

place outside India;

17.2. Further, the definition of the term "India", as given in Section 2(27) ibid, says that

"lndia" includes the territorial waters of India. In absence of amendment in any statutory

provision of the customs Act, 1962, I am of view that Export duty cannot be levied merely

,/.,.)*
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18. It is a settled principle of administrative law that a Rule (subordinate legislation)

cannot override or expand the scope of the Parent Act (Customs Act, 1962). The power

to levy Customs Duty flows from Section 12 of the Customs Act. If the Charging Section

(Section 12) does not cover DTA-Io-SEZ supplies (as they are not "exports" out of India),

a Rule made under the SEZ Act cannot independently create a charge of Customs Duty.

The SEZ Act treats DTA-Io-SEZ supplies as "exports" primarily for the purpose of granting

benefits (exemptions, drawbacks) to authorized operations. This "deeming fiction"

cannot be extrapolated to levy a tax (Export Duty) under the Customs Act when the

Customs Act itself defines export strictly as "taking out of India". Since Section 12 of the

Customs Act was not amended to include DTA-Io-SEZ supplies as a taxable event, the

proviso to Rule 27 of SEZ Rules is insufficient to fasten a duty liability that the parent Act

does not impose. This view is supported by the Hon'ble AP High Court in Tirupati udyog

Ltd. v Union of India[2o11 (272)E.L.r.209 (A.P.) = 2010 (7) TMI 768 - ANDHRA PRADESH

HIGH COURTI, wherein the Hon'ble High Court has held that the SEZ Act does not

authorize the levy of Customs Duty on goods supplied from DTA to SEZ, as such goods

are not "exported" beyond the territorial waters of India.

19. As regards the requirement of amendments in the provisions of the Customs Act,

1962,to levy export duty on supply of goods from DTA to SEZ, I also rely upon the Order

dated 27.04.2012 of Hon'ble Madras High Court in the case ol Advait Steel Sqlling Mills

Pw. Ltd. Vs. Union of India 2012 (286) E.L.T. 535 (Mad.)]. The last Para of the said order

"30. As there is no movement of goods from India to a place outside India,

export duty cannot be levied. In fact, there is no 'export'of goods, as per the

relevant provisions ol the Customs Act, 1962. When the Special Economic Zones

Act,2005, is a separate Code, it would not be open to the respondents to levy

duties of customs on goods moved lrom Domestic Tariff Areas into Special

Economic Zones, as per the definition found in Section 2 of the Customs Act, 1962.

Further, when the definition of term 'export' in Section 2(n) of the Special

Econom 2005, is clear and specific,

\ ei':n{
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the definition of 'export', found in

by virtue of amendment in Rule 27(1) of the sEZ Rules, 2006 vide Notif ication dated

19.09.2018. Further, the said amendment, i.e. f ifth Proviso to Rule 27(1), has already been

held as ultra vires to the sEZ Act,2005 and stuck down by Hon'ble High Court of Andhra

Pradesh in the case ol TUF Metalluroical Pvt. Ltd. vs. union oflndia(supra).

is as follows (underline supplied):
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Section 2(18) of the Customs Act, 1962, cannot be made applicable for the levy of

duties of customs on goods supplied from the Domestic Tariff Areas to the Special

Economic Zones. As such, it would not be proper on the part of the resPondents

to levy duties of customs on goods supplied from the Domestic Tariff Areas to the

units situated in the Special Economic Zones. If levy of duties of customs are to be

oods it could o beb WA ofa ropriate amendments

introduced in the Customs Act, 1962, as well as in the Special Economic Zones Act,

2005. As such it is clear that it would not be open to the respondents to levy duties

ol customs on such goods, by way of Notifications or Circulars. The writ petitions

are ordered accordingly. No costs."

20. In view of the above provisions and orders, the legal position prevailed during the

period involved in the present appeal, does not authorise levy of export duty on supply

of goods from DTA to SEZ Unit. Therefore, I am of the considered view that the decisions

of Hon'ble Supreme Court in the case of Union of India Vs. Adani Power Ltd. [(2025) 36

Centax 257 (S.C.)l and Hon'ble High Court of Andhra Pradesh in the case ol TUF

Me PVt. L td. vs. Union of India [(2025) 35 Centax 280 (A.P.)] are squarely

applicable to the facts of the present appeal; and therefore, demand of export duty on

supply of the goods by the appellant to the SEZ unit is not sustainable. Since the demand

for the export duty is set aside, the demand for interest under Section 28AA of the

Customs Act, 1962, cannot survive. The principle sublato fundamento cadit opus (when

the foundation is removed. the superstructure falls) applies. Therefore, the impugned

order passed by the adjudicating authority is required to be set aside.

21. In view of the above facts, discussion and findings, i pass the following order:

ORDER

I set aside the Order-In-Original No. 09/AR/ADC/SRI 12024-25 dated 13.11.2024

passed by the Additional Commissioner of Customs, (In-charge: Customs Division Surat),

Surat, and allow the appeal with consequential relief, in accordance with law.
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(AMIT

Commissioner (Appeals),

Customs, Ahmedabad.

Date: 26.02.2026
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By E-mail (As per Sectlon 153 (1Xc) of the Customs Act,'1962)

To

M/s. Hy-Tuf Steels Pvt. Ltd.

Survey No. 549, Village Mokshi, Tal. Salvi,

Dist. Vadodara, Gujarat - 390007.

(email: marketinq@h ytuf.com )

Copy to:

1. The Chief Commissioner of Customs, Gujarat, Custom House, Ahmedabad.

(email: ccoahm- uj@nic.in )

2. The Principal Commissioner of Customs, Custom House, Ahmedabad.

(email: cus-ahmd-Sujqqe! rra-customsahd@qov.in

3. The Additional Commissioner of Customs, In-charge: Custom Division Surat,

Surat/Ahmedabad. (email: patoa d c-srtcu st @qov.in a dj cus-s u ra t@ g ov. in cus-

ahmd-adj@gov.in Custec h.surat@gov.in )

4. Shri. Ganesh Aravindh, Advocate, Lakshmikumaran Sridharan Attorneys, Chennai.

email: q an esh.a ravind h@la kshmisri.com( )

5. Guard File.
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