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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect o' the following categories of
cases, any person aggrieved by this order can prefer a Revision Application to The Additional Secretary/Joint
Secretary (Revision Application), Ministry of Finance, (Department of Revenuc) Parliament Street, New
Delhi within 3 months from the date of communication of the order.

T G AT 3TE/Order relating to :

(@)

39 & ©U F ATgTad BIg HI.

(a) any goods imported on baggage.

(9)

YRA § 1TTd S o (4! aTed H aTal 7141 dfdA HIRd B 39 T<1o7 RITH U IaR 7 7Y A
T I T ”TH U IR 911 & e 3raférd 7re IaR 7 91 IR 9139 T RTH R Ia)R 7Y
HTa &1 AT A Srafrg w1a @ S 8l

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at their place of
destination in India or so much of the quantity of such goods as has not been unloaded at any such destination
if goods unloaded at such destination are short of the quantity required to be unloaded at that destination.

oo Afufan, 1962 & ST X quT Iwa 3= §ATC ¢ et & agd Yed argdt i

()

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the riles made thereunder.

Y& 0T TG UF WITa (asTae | [arap Wy # URqd ST g1 [N¥d 3id S9d| g
@t et SR 39 & wiv Frafaf@d erera dau g1 wrfee -

The revision application should be in such form and shall be verified in such minner as may be specified in
the relevant rules and should be accompanied by :

()

BIC W1 Tae,1870 & HE 9.6 1qA! 1 & fi= Fuifea few 7 s =9 andx 31 4 ufean,
el ua uft & yarw U9 @1 grrey Yo fewe am gFr afgu.
1

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under Sch 1
I item 6 of the Court Fee Act, 1870. el

(E)

TG GXTdal & HaTal 91y d AW B 4 Uiadl, aie 8t

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

UAR1&0 & ferg smde @t 4 ufoa

(c)

4 copies of the Application for Revision.

QARG U1 TG IR B & (10 HIHTLed ATUTTTH, 1962 @UTHTYA) B U1 B S
THfle, Wi, qus, wadten? fafay 7Y & fivfds areft=r omar @ & 2. 200/-(F T 1 6 517 )41 3.1000/-
(FUY U gWR HTH ), 511 +ft argan 1,8 Safd o7 & yHifdre 9o 21,916 31 grfe,
afe e, 7T T ST, @ T < @ ARSI U Ue | 91 999 B 8 O U0 v

U H %.200/- 3R fe te @@ | o4fUs € 9 B & =9 T 5.1000/-

(d)

The duplicate copy of the T R.6 challan evidencing payment of Rs.200/- (Rupees two Hundred only) or
Rs.1,000/- (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, fines,
forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for filing
a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

7E ¥, 2 & YT Yd TTHa & HardT 3= HHG] & S 341G TS gfad 39 1Y | 3ed
HEYH HYal g1 o d HArgres SfUfam 1962 B URT 120 T (1) F 3refiw o .03 F Hharyes,
ST IATE Yeob AR a1 IR et oifirevo & wne Pl @ w sta s gad &

In respect of cases other than these mentioned under item 2 above, any person agzrieved by this order can file
an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 beforz the Customs, Excise and
Service Tax Appellate Tribunal at the following address :

" WW%H'@ETW Customs, Excise & Service Tax Appellate Tribunal,
rfiferaaifireszur, ufgndt &ty dis West Zonal Bench

R Hford, agATel Had, Fde ARYURTR G, | 2™ Floor, Bahumali Bhavan,

SYRE!, AHeHGIEIG-380016 Nr.Girdhar Nagar Bridge, Asarwa, Ahmedabad-380
016
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e sifufam, 1962 T URT 129 T (6) F efiH, Hoamsres fufam, 1962 FT uRT 120 T (1) F
e o & wy Frafafera gew Wow 817 anfe-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs Act,
1962 shall be accompanied by a fee of -

3rdfte & i AT | gl fed! ST ARSI gIRT T 71471 b A1 AT qUT T
T &8 & ¥ H Uld g T UU I1 398 $H 8 d U §AR UL,

(a)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is five lakh rupees or less, one thousand rupees;

()

3dte & grafd A 8 wgl (o] GIHATR[ed ATUBTRI gIRT HIT 14T Yo AT AT ayT
1 €8 1 3P H Ulg 1@ U & 34fus g) dfe vud uery ar@ | ¢#fUe 7 81 41 uig g9R U

(b)

where the amount of duty and interest demanded and penalty levied by any officer of ~ Customs in the case
to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand

rupees ;

Ute G GEAd A § ogl [hd] SR ATUSR gIRT HIT 7141 X[edb A1 TS ayT qumdT
g1 &8 $ IHH UAH 1€ FUU F e g1 d); <5 §9R 39T,

(c)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is more than fifty lakh rupees, ten thousand rupees

T W & Qg AUDHRU P JIHAHT U Yob & 10 % G A W,9081 JoP 1 Yob Ud &8 [adig
HEATESTH10 % ST B W98 $ad &8 fad1g # ¢, e @1 s

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

ST HUTTTH BT URT 129 (T) B 3=71d U UUBRU & GHE SR YA P HdGA G- (P) U
& forg a1 rafoa) &1 QuRA & fore an fret o=y vaorm & fog fopg 71g orditet - - sryar
) 3rdter a1 3TdeT UF BT UdTad- & oY grOR 31ded & WY TUY Ud °) &1 Lo ol gaw g1

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER - IN - APPEAL

M/s. JP Overseas, Plot at Kh. no.18/3, ground floor, ph-2, E-block, Qutub Vihar, New
Delhi-110071 having IEC BUIPS3937H (hereinafter also referred to as "the appellant") have
filed the present appeal under Section 128 of the Customs Act, 1962, challenging the Order - In -
Original (OIO) No. MCH/ADC/MK/180/2023-24, dated 06.10.2023 issued by the Additional

Commissioner of Customs, Custom House, Mundra (hereinafter referred to as ‘adjudicating

authority).

2 Facts of the case in brief are that the appellant had filed a Bill of Entry No. 5744615
dated 29-04-2023 through their Custom Broker M/s. Mahabali Shippinz declaring the goods as
"New Off Road Tyres". The goods totaling 812 in number had been supplied by M/s. Shandong
Linglong Tyres Co. Ltd. China. The assessable value of the goods has been declared as Rs.

— _n""‘\.
10,24,426.28/- and total duty declared as Rs.4,31,078/-(BCD @ 10%, SWS@10%& & 55'*3;\

18%).

21 The Special Intelligence & Investigation Branch (SIIB) Section of Customs, Muﬁc{fh,‘
initiated an investigation on the basis of NCTC email dated 01-05-2023, which revealed that tﬁem-a
the importer has imported the first time such type of tyres and suppliers namely M/s. Shandong
Linglong Tyres Co. Ltd. China is regular supplier of redial Tyres in Ind a. There is requirement
of mandatory BIS certification for import of New Pneumatic Tyres viz. two and three wheeled
motor vehicles, tyres for passenger car vehicles, tyres for commercial veticles. The possibility of
mis-declaration was for the reasons that this is the first import of the importer and the supplier
i.e. M/s. Shandong Linglong Tyres Co. Ltd. China is a regular supplier of Radial Tyres to India.
The goods were examined under Panchnama dated 02-05-2023 drawn at Saurashtra CFS,
Mundra. Examination of the goods revealed that out of the total 812 tyres, a quantity of only 552
Pes of tyres were found with BIS Marking: 1S:15333 with CM/L no. 4021937. On verification of
the CML No., it was observed that the said CML No. pertains to the supplier M/s Shandong
Linglong Tyre Co., Ltd. No. 777, Jinlong, Road Zhaoyuan City, Shandong Province China.

2.2 The Investigation Report concluded after the examination and further statements of the
representative of Importer and investigations conducted that the goods are new Radial Tyres and

merits classification as "new pneumatic radial tyres, of rubber" under CTH 4011 1010. Thus, the

W e
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importer had attempted to import the restricted Goods i.e. "pneumatic radial tyres of rubber" by
mis-declaring the same as New off Road Tyres (CTH 40118000) without obtaining mandatory
Import Authorization from DGFT as required in terms notification No. 12/2015-20 dated 12-06-
2020, Sr No. 1, issued by DGFT. The importer also attempted to evade Customs Duty of
72,120/- by mis-declaration.

23 Therefore, the goods were liable for confiscation under Section 111(d) & 111(m) of the
Customs Act, 1962 and the importer is liable for penal action under Section 112(a) (i) of the
Customs Act, 1962. The importer also requested for waiver of the show cause notice and
personal hearing in the matter with necessary adjudication proceeding/action as per the Customs
Act, 1962.

3 The adjudicating authority decided the above show cause notice vide the impugned order

wherein she ordered as under ;

i.  She rejected the classification of goods under CTH No. 40118000 and ordered to
re-classify the goods under CTH 40111010 as discussed in para 13 to 15 of
impugned order and ordered for re-assessment of the Bill of Entry No. 7915287
dated 20-09-2023 under Section 17(4) of the Customs Act, 1962.

She ordered confiscation of the Imported goods viz. 812 tyres imported under Bill
of Entry No. 5744615 dated 29-04-2023 having a assessable value of 10,24,426/-
(Rupees Ten Lakhs Twenty Four Thousand Four Hundred Twenty Six Only) under
Section 111 (d) of the Customs Act, 1962 and 111(m) of the Customs, Act, 1962.
However, she gave an option to the Importer to redeem the confiscated goods on
payment of redemption fine of 1,50,000/-(Rupees One Lakh Fifty Thousand only
under Section 125 of the Customs Act, 1962 for the limited purpose of re-export

only.

iii. She imposed a penalty of 75,000/~ (Rupees Seventy Five Thousand Only) on
appellant under Section 112(a)(i) of the Customs Act, 1962.

4, Being aggrieved with the impugned order, the appellant have filed the present appeal.

5. Before going into the merits of the case, I find that as per appeal memorandum, the
present appeal has neither been been filed within statutory time limit of 60 days prescribed
under Section 128(1) of the Customs Act, 1962 nor pre-deposit has been made in terms of
Section 129E of the said Act.

5.1 In this regard, it is relevant to refer the legal provisions governing filing an appeal before

the Commissioner (Appeals) and his powers to condone the delay in filing appeals beyond 60
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days. Extracts of relevant Section 128 of the Customs Act, 1962 are rearoduced below for ease

of reference:

SECTION 128. Appeals to [Commissioner (Appeals)]. — (1) Any person aggrieved by
any decision or order passed under this Act by an officer of customs lower in rank than a
[Principal Commissioner of Customs or Commissioner of Customs] may appeal to the
[Commissioner (Appeals)] [within sixty days] from the date of thz communication to him

of such decision or order.

[Provided that the Commissioner (Appeals) may, if he is satisfied that the appellant was
prevented by sufficient cause from presenting the appeal within the aforesaid period of
sixty days, allow it to be presented within a further period of thirty days.]

Section 128 of the Customs Act, 1962 makes it clear that the appeal has to be filed within
60 days from the date of communication of order. Further, if the Coramissioner (Appeals) is
satisfied that the appellant was prevented by sufficient cause from prescnting the appeal within

the aforesaid period of 60 days, he can allow it to be presented within a further period of 30 days.
wn'a

L 3

5.1.1 It is observed from the Appeal Memorandum that the appellant has received the
impugned order on 20.10.2023 and the appeal has been filed on 03.06.2024. Hence there is
delay of 227 days in filing of appeal beyond the time limit of 60 days prescribed under Secti(ln/.—\\
128(1) of the Customs Act, 1962. The appellant has in the application for condonation of

mentioned the delay of 160 days which is incorrect. The appellant has submitted that thef

handed over the appeal papers to the authorized person who was unwell.

5.1.2° Therefore, I find that there is delay of 227 days in filing of Appeal beyond the appe\é'r?ff_’.‘g.: <

period of 60 days. As per the proviso to Section 128 of Customs Act, 1962, if the Commissioner
(Appeals) is satisfied that the appellant was prevented by sufficient cause from presenting the
appeal within the aforesaid period of 60 days, he can allow it to be presented within a further
period of 30 days. It will also be relevant to refer to the judgment of Hoa’ble Supreme Court in
case of Singh Enterprises — [2008 (221) E.L.T. 163 (S.C.)], wherein the Hon’ble Apex Court
had, while interpreting the Section 35 of the Central Excise Act, 1944, which is pari materia to
Section 128 of the Customs Act, 1962, held that the appeal has to be filed within 60 days, but in
terms of the proviso, further 30 days’ time can be granted by the appellaie authority to entertain
the appeal. The proviso to sub-section (1) of Section 35 makes the position crystal clear that the
appellate authority has no power to allow the appeal to be presented beyond the period of 30

days. The relevant para is reproduced below:

“8. The Commissioner of Central Excise (Appeals) as also the Tribunal
being creatures of Statute are vested with jurisdiction to cordone the delay
beyond the permissible period provided under the Statute. The period upto
which the prayer for condonation can be accepted is statutorily provided. It
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was submitted that the logic of Section 5 of the Indian Limitation Act, 1963 (in
short the ‘Limitation Act’) can be availed for condonation of delay. The first
proviso to Section 35 makes the position clear that the appeal has to be
preferred within three months from the date of communication to him of the
decision or order. However, if the Commissioner is satisfied that the appellant
was prevented by sufficient cause from presenting the appeal within the
aforesaid period of 60 days, he can allow it to be presented within a further
period of 30 days. In other words, this clearly shows that the appeal has to be
filed within 60 days but in terms of the proviso further 30 days time can be
granted by the appellate authority to entertain the appeal. The proviso to sub-
section (1) of Section 35 makes the position crystal clear that the appellate
authority has no power to allow the appeal to be presented beyond the period
of 30 days. The language used makes the position clear that the legislature
intended the appellate authority to entertain the appeal by condoning delay
only upto 30 days after the expiry of 60 days which is the normal period for
preferring appeal. Therefore, there is complete exclusion of Section 5 of the
Limitation Act. The Commissioner and the High Court were therefore justified
in holding that there was no power (o condone the delay after the expiry of 30
days period.”

5.1.3 The above view was reiterated by the Hon’ble Supreme Court in Amchong Tea Estate
[2010 (257) E.L.T. 3 (S.C.)]. Further, the Hon’ble High Court of Gujarat in case of Ramesh
Vasantbhai Bhojani — [2017 (357) E.L.T. 63 (Guj.)] and the Hon’ble Tribunal Bangalore in the
case of Shri Abdul Gafoor Vs Commissioner of Customs (Appeals) [2024-TIOL-565-CESTAT-
BANG] took a similar view while dealing with Section 128 of the Customs Act, 1962.

5.1.4 In terms of legal provisions under Section 128 of the Customs Act, 1962 and in light of
the judicial pronouncements by the Hon’ble Supreme Court, the Hon’ble High Court and the
Hon’ble Tribunal Bangalore, it is settled proposition of law that the appeals before first appellate
authority are required to be filed within 90 days, including the condonable period of 30 days as
provided in the statute, and the Commissioner (Appeals) is not empowered to condone any delay
beyond 30 days.

5.1.5 In light of the above observation, I find that the appeal has been filed after 90 days from
the date of receipt of the impugned order and the same is held to be time barred under Section
128 of the Customs Act, 1962. I am not empowered to condone the delay in filing the appeal
beyond 30 days.

5.2. It is also noticed that the appellant has not made the pre-deposit as mandated under
Section 129E of the Customs Act, 1962. The appellant has submitted an application for
dispensing with the pre-deposit on the ground that the appellants’ managing /signatory Partner/
Director was unwell and facing financial crunch. The appellant was also granted personal
hearing in the case on 27.05.2025, 12.6.2025, 26.06.2025 and 03.07.2025. However, neither the
Appellant /Authorised person appeared for the hearing.
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5.2.1 It is relevant to refer to the law pertaining to filing of appeals before the
Commissioner (Appeals) and the law requiring the pre-deposit of certain amount in respect of
filing an appeal before the Commissioner (Appeals) contained under Section 128 and Section
129 E of the Customs Act, 1962 respectively. The text of relevant sections is reproduced

below for ease of reference.

"SECTION 128. Appeals to [Commissioner (Appeals)]. — (1) Any person
aggrieved by any decision or order passed under this Act by an ofjicer of customs
lower in rank than a [Principal Commissioner of Customs or Commissioner of
Customs] may appeal to the [Commissioner (Appeals)] [within sixty days] from

the date of the communication to him of such decision or order :

[Provided that the Commissioner (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal within the
aforesaid period of sixty days, allow it to be presented within a further period of
thirty days.]

[(14) The Commissioner (Appeals) may, if sufficient cause is shown at any stage
of hearing of an appeal, grant time, from time to time, to the parties or any of
them and adjourn the hearing of the appeal for reasons to be recorded in writing
Provided that no such adjournment shall be granted more than three times to a

party during hearing of the appeal.]

(2)  Every appeal under this section, shall be in such form and shall be verified

in such manner as may be specified by rules made in this behalf.

SECTION 129E. Deposit of certain percentage of duty demanded or penalty
imposed before filing appeal. — The Tribunal or the Commissioner (Appeals), as

the case may be, shall not entertain any appeal, —

(i) under sub-section (1) of section 128, unless the appellant has deposited
seven and a half per cent. of the duty, in case where duty or duty and penalty are
in dispute, or penalty, where such penally is in dispute, in pursuance of a decision
or an order passed by an officer of customs lower in rank than the [Principal

Commissioner of Customs or Commissioner of Customs];

(i) against the decision or order referred to in clause (a) of sub-section (1)
of section 1294, unless the appellant has deposited seven and a half per cent. of
the duty, in case where duty or duty and penalty are in dispute, or penalty, where

such penalty is in dispute, in pursuance of the decision or order appealed against,
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(iii) against the decision or order referred to in clause (b) of sub-section (1)
of section 1294, unless the appellant has deposited ten per cent. of the duty, in
case where duty or duty and penalty are in dispute, or penalty, where such penalty

is in dispute, in pursuance of the decision or order appealed against :

Provided that the amount required to be deposited under this section shall not

exceed rupees len crores :

Provided further that the provisions of this section shall not apply to the stay
applications and appeals pending before any appellate authority prior to the
commencement of the Finance (No. 2) Act, 2014.]"

522 On perusal of the legal provision under the Section 128 and Section 129E of the
Customs Act, 1962, it is observed that any person aggrieved by any decision or order passed
under the Customs Act, 1962 may appeal to the Commissioner (Appeals) within sixty days
from the date of communication to him of such decision or order. However, such appeal filed by
the appellant shall not be entertained unless the appellant has made a pre-deposit as prescribed
under Section 129E of the Customs Act, 1962. Thus, it is mandatory for an appellant to deposit
the seven and a half per cent of the duty, in case where duty or duty and penalty are in dispute, or

__penalty, where such penalty is in dispute. The statutory provision pertaining to requirement of

,‘3 “E’B@h@ of pre-deposit does not grant any discretion to the Commissioner (Appeals) to waive the
f"/’ Lﬂf nt of pre-deposit.

J {

; \

' In this regard, I also rely upon the judgment of Hon’ble High Court of Madhya
\-.M_"z-’_tfj‘ggesh in case of Ankit Mehta V. Commissioner of CGST, Indore, [2019 (368) E.L.T. 57
(M.P.)], wherein the Hon’ble High Court of Madhya Pradesh has observed that Section 129E of

the Customs Act, 1962 does not empower the Commissioner (Appeals) to waive the pre-deposit

or to reduce the pre-deposit. The relevant para of the judgment is reproduced hereunder:

“13. This Court after careful consideration of the aforesaid judgments is of
the opinion that Section 129E does not empower the Tribunal or the
Commissioner (Appeals) to waive the pre-deposit or to reduce the pre-deposit,
this Court is also not inclined, keeping in view the aforesaid statutory provision of
law to waive or reduce the pre-deposit and, therefore, no case for interference is

made out in the matter.”

52.4. Section 129E of the Customs Act, 1962 provides that the Commissioner
(Appeals) shall not entertain any appeal under Section 128 of the Customs Act, 1962 unless the
appellant has deposited seven and half percent of duty in case where duty or duty and penalty are

in dispute, or penalty, where such penalty is in dispute, in pursuance of a decision or an order
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passed by an officer of customs. Since, the Appellant have not made pre-deposit as required
under the Section 129E of the Customs Act, 1962, the appeal filed by the Appellant is required

to be dismissed on this ground also.

6. In view of above, I dismiss the appeal on the grounds of limitation as well as
failure to pay pre-deposit under Section 129E of the Customs Act, 1962 without going into the

merits of the case.
e rl f
(AMIT

Commissioner (Appeals)
Customs, Ahmedabad

Date: 10.07.2025
F.No. S/49-66/CUS/MUN/2024-25 T
3

By Registered Post A.D.

D

To, | '\"\'E TE
M/s. JP Overseas (IEC No. BUIPS3937H), Mﬁ’d N1
Plot at Kh. no.18/3, ground floor, ph-2, é %ENDE .
E-block, Qutub Vihar, 15\ AD.

¢ Sars S o A8
New Delhi-110071 t?f‘*‘ ﬁ;&,emﬁh AVME

ustoN®

Copy to :-
: I,% i;e Chief Commissioner of Customs, Ahmedabad zone, Customs House, Ahmedabad.

2. The Principal Commissioner of Customs, Custom House, Mundra
3. The Additional Commissioner of Customs, Custom House, Mundra
4. Guard File.
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