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Under Section 129 DD(1) ofthe Customs Act, 1962 (as amended), in respect o'the following calegories of
cases, any person aggrieved by this order can prefer a Revision Application to '-he Additional Secretary/Joint

Secretary (Revision Application), Ministry ofFinance, (Department ofRevenu,:) Parliament Street, New

Delhi within 3 months from the date ofcommunication ofthe order.

d relating to

y goods imported on baggage.

qTKI 3{Tq]Cl sril{ Efiil TFII qr{dd TI<16T R{FI q{ T qg qrf,
q1 sg rJ-6q RrFr qI Tdlt qri + ftq .Tifeffi crd sflt 1 qB q1 qI 3q rfrq B{FI w ts-drt rrg

qrq o1 rTrdr fr orEfe{d qrd € o'd 81.

any goods loaded in a conveyance for importation into India, but which are not rnloaded at their place of
destination in India or so much ofthe quantity ofsuch goods as has not been urrloaded at any such destination

ifgoods unloaded at such destination are short ofthe quantity required to be unloaded at that destination.

, 1962 e{qEI x dql E-{rg rlg iilf,dITGD'

qful q;TSTTd qrFq rqdol;rT
qrFdg,

qis
a1qrwft o?rr s-s fi srq Frsfufrd olrqrd sdff di
The revision application should be in such form and shall be verified in such mlnner as may be specified in
the relevant rules and should be accompanied by :

\r€,1870 rrd q.6 3{ rrg 31-{s1-t Eq 4

fue-+1q-o. qftdqErs i-$ olqrqrmq{o.fu{-c drfl drrqrtrs.

4 copies ofthis order, bearing Court Fee Stamp ofpaise fifty only in one copy ari prescribed under S

I item 6 ofthe Court Fee Act, 1870.

gErg 3fcflin qTe{ {d I r.' I

ri
{l: /
't/

4 copies ofthe Order-in-Original, in addition to relevant documents, ifany

4 copies ofthe Application for Revision

HUI EITR ftc , t962 T) derq
r*E ots,au-s,qde+r ffi q rA' & 3{IJH rfldr e d F. 2001(Frrg a * qr, 

)qT 8.1000/-

Cs.qg \16 EgR qrr y,frsr rf) rrrnn d,t vrqft. l{TdH a. q'qrfrro mrr{ A.Gfl {.6 of mqi.
qft {@,qir[rrqr qM,6rr|.gl

d r.zoor- slr qft qo ers n orRffi A d qt{ t' sc i o.rooor-

rrqr Tsst {rRroftr Fqg qfi- 6rq rn BT€ 6q d fr te vts +
FII

The duplicate copy ofthe T.R.6 challan evidencing pa,,ment ofRs.200/- (Rupees

Rs.1,000/- (Rupees one thousand only) as the case may be, under the Head ofott
forfeitures and Miscellaneous ltems being the fee prescribed in the Customs Act,
a Revision Application. Ifthe amount ofduty and interest demanded, fine or penr

or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.l000l

:ra €. z 3J clfaff GI{t SEIX{ Itl sITEd

6-fdrad

two Hundred only) or
er receipts, fees, fines,

I962 (as amended) for filing
rlty levied is one lakh rupees

c-6{s
Hq

l2e q O)A' G{tft{ t;i{ $.q.-3 fr rflqr{@.,
qr ffifuaqa m qfi-d s-{ r-m-AB 

-ddrI({ffi

In respect ofcas€s other than these mentioned under item 2
an appeal under Section 129 A(l) ofthe Customs Act, 1962
Service Tax Appellate Tribunal at the following address

above, any person ag;rieved by this order can file
in form C.A.-3 befor3 the Customs, Excise and

Customs, Excise & S€rvire Tax Appellate Tribunal,
West Zonal Bench

2nd Floor, Bahumali Bhavan,
Nr.Girdhar Nagar Bridge, /\sarw4 Ahmedabad-380
016
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ffi orfirf{qq, le62a1 qru r2eq(6)AorfiT, d}cr{ffi stftrftqq, le62tB1 Er*I l2eq(l)&'
o{dtr rrfl-f, } srq ffqfrRd {is'S-{s di qrFq-

srfif, * {Eftd qr{d { q6i ftifr dltg-eo. orftmrff Ertr qirfi rrqr {ffi efrq qrq aefl mrror
rrrn Tso1{f,qqiqdr{r FqqqTBsC o..cdfr\rs EsREqS.

C{)

(a) where the amount of duty and interest demanded and penalty levied by any officer ofCustoms in the case to

which the appeal relates is five lakh rupees or less, one thousand rupees;

cs) qd nffi *cr{ffi orkor0 em qiTTI rrqT {@
sqq € etlqo d dfu-a' Eq-q qEI"q ilq € erRm

sfttqrqa?fidrnqt
cdd:qiq6gRsw

ffiEqfif,€
rrql Eg ol roc qiq qtG

(b) where the amount ofduty and interest demanded and penalty tevied by any officer of Customs in the case

to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand

ruPees ;

(D ffii ffij o crc-d d s6i fr rm dqr$tr orf fffi r0 gr{r qirfl rrqr {@ eirr qrq afi ornql
rrqr cs o1 {f,c qErq onr s-qq € srltro d d; 4g Esn sqs.

where the amount ofduty and interest demanded and penalty leyied by any officer of Customs in the case to

which the appeal relates is more than fifty lakh rupees, ten thousand rupees

(c)

(q) ilqrci,qii .rq {ffi 6, o 7 361 ori qtr6t 
Eco. ur gw cE ft kqr<

qt qoi &-ae as fu{lq fr t,.rfi-e rc{I qrqrn 
t

E-evrt{rfufr{E
dt,qree&ro * s&To-G

(d)

N
An appeal against this order shall lie before the Tribunal on payment of l0% ofthe duty demanded where duty

or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

qtrrrififtqqrffi orq q*s{AfrIloquq erfto:
qilTildi e fuq arr{ 3nfuq } qlq 5qt qtE fr E',r {@,

3fT $r- cm')

sIqETfr rtf,R-q]^^gT 61ftR
q-f,tr1{}qT OIII'T ila3ffi-( 3{ra-fi)

qqq{ EFREr{r l2e G)

l!l o

tr

Under section 129 (a) ofthe said Act, €very application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration ofan appeal or an application shall be accompanied by a fee of five Hundred rupees
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Under Section l29A(6) ofthe Customs Act, 1962 at appeal under Section l29A(l)oftheCustoms Act,

1962 shall be accompanied by a fee of-
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M/s. JP Overseas, Plot at Kh. no.l8/3, ground floor, ph-2, E-block, Qutub Vihar, New

Delhi-110071 having IEC BUIPS3937H (hereinafter also referred to as "the appellant") have

filed the present appeal under Section 128 of the Customs Act, 1962, chrrllenging the Order - In -

Original (OIO) No. MCTVADCA4K/18012023-24, dated 06.10.2023 i;sued by the Additional

Commissioner of Customs, Custom House, Mundra (hereinafter referred to as 'adjudicating

authority).

2 Facts of the case in brief are that the appellant had filed a Bill of Entry No. 5744615

dated 29-04-2023 through their Custom Broker M/s. Mahabali Shippin;; declaring the goods as

"New Off Road Tyres". The goods totaling 812 in number had been supplied by M/s. Shandong

Linglong Tyres Co. Ltd. China. The assessable value of the goods hirs been declared as Rs.

10,24,426.281- and total duty declared as Rs.4,31,0781(BCD @ t0%, SWS@10%& I

18%). .t
wI

I
;! \

I
2.1 The Special Intelligence & Investigation Branch (SIIB) Section of Customs, M

initiated an investigation on the basis of NCTC email dated ol-os-2023, which revealed th)i

the importer has imported the first time such type of tyres and suppliers namely M/s. Shandong

Linglong Tyres Co. Ltd. China is regular supplier of redial Tyres in Ind a. There is requirement

of mandatory BIS certification for import of New Pneumatic Tyres viz. two and three wheeled

motor vehicles, tyT es for passenger car vehicles, tyres for commercial vet.icles. The possibility of
mis-declaration was for the reasons that this is the first import of the inrporter and the supplier

i.e. M/s. shandong Linglong Tyres co. Ltd. China is a regular supplier of Radial ryres to tndia.

The goods were examined under Panchnam a dated 02-05-2023 drarrn at Saurashtra cFS,

Mundra. Examination ofthe goods revealed that out of the total gl2 tyres, a quantity of only 552

Pcs of tyres were found with BIS Marking: IS:15333 with cM/L no.4021937. on verification of
the CML No., it was observed that the said cML No. pertains to the r;upplier M/s Shandong

Linglong Tyre co., Ltd. No. 777, Jinlong, Road Zhaoyuancity, Shandon5l province china.

2-2 The Investigation Report concluded after the examination and further statements of the

representative of Impoter and investigations conducted that the goods are new Radial Tyres and

merits classification as "new pneumatic radial tyres, ofrubber,' under crH 401I1010. Thus. the

Page 4 of 10
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2.3 Therefore, the goods were liable for confiscation under Section lll(d) & lll(m) of the

Customs Act, 1962 and the importer is liable for penal action under Section 112(a) (i) of the

Customs Acl, 1962. The importer also requested for waiver of the show cause notice and

personal hearing in the matter with necessary adjudication proceeding/action as per the Customs

Act,1962.

3 The adjudicating authority decided the above show cause notice vide the impugned order

wherein she ordered as under ;

She rejected the classification of goods under CTH No. 40118000 and ordered to

re-classify the goods under CTH 40111010 as discussed in para 13 to 15 of

impugned order and ordered for re-assessment of the Bill of Entry No. 7915287

dated 20-09-2023 under Section 17(4) of the Customs Act, 1962'

t
.Or&

I

t1l.

She ordered confiscation of the Imported goods viz. 812 tyres imported under Bill

of Entry No. 5744615 dated 29-04-2023 having a assessable value of 10,24,4261-

(Rupees Ten Lakhs Twenty Four Thousand Four Hundred Twenty Six Only) under

Section 1 1 I (d) of the Customs Act, 1962 and 11 1(m) of the Customs, Aci, 1962.

However, she gave an option to the Importer to redeem the confiscated goods on

payment of redemption fine of 1,50,0001(Rupees One Lakh Fifty Thousand only

under Section 125 of the Customs Acl, 1962 for the limited purpose of re-export

only.

She imposed a penalty of 75,000i- (Rupees Seventy Five Thousand Only) on

appellant under Section 112(a)(i) ofthe Customs Act, 1962.

..,-../

4 Being aggrieved with the impugned order, the appellant have filed the present appeal.

5. Before going into the merits of the case, I find that as per appeal memorandum, the

present appeal has neither been been filed within statutory time limit of 60 days prescribed

under Section 128(l) of the Customs Acl, 1962 nor pre-deposit has been made in terms of

Section l29E of the said Act.

5.llnthisregard,itisrelevarrttoreferthelegalprovisionsgoverningfilinganappealbefore

theCommissioner(Appeals)andhispowerstocondonethedelayinfilingappealsbeyond60

Page 5 of l0
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importer had attempted to import the restricted Goods i.e. "pneumatic radial tyres of rubber" by

mis-declaring the same as New off Road Tyres (CTH 40118000) without obtaining mandatory

Import Authorization from DGFT as required in terms notification No. 1212015-20 dated l2-06-

2020, Sr No. 1, issued by DGFT. The importer also attempted to evade Customs Duty of

7 2,120 l - by mis-declaration.
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days. Extracts of relevant Section 128 of the Customs Act, 1962 are re rroduced below for ease

of reference:

SECTION 128. Appeals to [Commissioner (Appeals)]. 
- 

(l) Any person aggrieved by

any decision or order passed under this Act by an fficer of customs lower in rank than a

[Principal Commissioner of Customs or Commissioner of Custc,ms] may appeal to the

[Commissioner (Appeals)J [wilhin sixty days] from the date of th,z communication to him

ofsuch decision or order.

Section 128 of the Customs Act, 1962 makes it clear that the appeal has to be filed within

60 days from the date of communication of order. Further, if the Cornmissioner (Appeals) is

satisfied that the appellant was prevented by suflicient cause from prest:nting the appeal within

the aforesaid period of 60 days, he can allow it to be presented within a firrther period of 30 days.

5.1.1 It is observed from the Appeal Memorandum that the apprllant has received the

impugned order on 20.10.2023 and the appeal has been filed on 03.Ct6.2024. Hence there is

delay of 227 days in filing of appeal beyond the time limit of 60 days prescribed under Section

'1,:i.

A\qt
128(I ) of the Customs Act, 1962. The appellant has in the application frr condonation

mentioned the delay of 160 days which is incorrect. The appellant has submitted that

handed over the appeal papers to the authorized person who was unwell.

of

rE

5.1.2 Therefore, I find that there is delay of 227 days in filing of Appeal beyond the

period of 60 days. As per the proviso to Section 128 of Customs Act" 1962, if the Commissioner

(Appeals) is satisfied that the appellant was prevented by sufEcient carse from presenting the

appeal within the aforesaid period of 60 days, he can allow it to be pr<rsented within a further

period of 30 days. It will also be relevant to refer to the judgment of Ho:'ble Supreme court in

case of singh Enterprises - [2008 (221) E.L.T. 163 (s.c.)], wherein tte Hon'ble Apex cour
had, while interpreting the Section 35 of the Central Excise Act, 1944, rvhich is pari materia to

Section 128 ofthe customs Act, 1962, held that the appeal has to be filerl within 60 days, but in

terms ofthe proviso, further 30 days' time can be granted by the appella:e authority to entertain

the appeal. The proviso to sub-section (l) of Section 35 makes the positi,tn crystal clear that the

appellate authority has no power to allow the appeal to be presented bt:yond the period of 30

days. The relevant para is reproduced below:

"8. The Commissioner of Central Excise (Appeals) as al,;o the Tribunal
being crearures of statute are vested with jurisdiction to condone the delay
beyond the permissible period provided under the Statute. The period upto
which the prayer for condonation can be accepted is statutorily provided. It

Page 6 of I0

[Provided that the Commissioner (Appeals) may, if he is satisfied that the appellant was

prevented by sfficient cause from presenting the appeal within the aforesaid period o/
sixty days, allow it to be presented within a further period of thirty days.J
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was submitted that the logic of Section 5 of the Indian Limitation Act, 1963 (in

short the 'Limitation Act') can be availed for condonation of delay. The first
proviso to Section 35 makes the position clear that the appeal has to be

preferred within three months from the date of communication to him of the

decision or order. However, if the Commissioner is salisfied that the appellant

was prevented by sufiicient cause from presenting the appeal within the

aforesaid period of 60 days, he can allow it to be presented within a further
period of 30 days. In other words, this clearly shows that the appeal has to be

/iled within 60 days but in terms of the proviso further 30 days time can be

granted by the appellate authority to entefiain the appeal. The proviso to sub-

section (l) of Section 35 makes the position crystal clear that the appellate

authority has no power to ollow the appeal to be presented beyond the period

of 30 days. The language used makes the position clear that the legislature

intended the appellate authority to entertain the appeal by condoning delay

only upto j0 days after the expiry of 60 days which is the normal period for
preferring appeal. Therefore, there ts complete exclusion of Section 5 of the

Limitqtton Act. The Commissioner and lhe High Court were therefore justi/ied

in holding thdt there was no power to condone the delay after lhe expiry of 30

days period. "

rt
f, t

I

5.1.3 The above view was reiterated by the Hon'ble Supreme Court in Amchong Tea Estate

12010 (257) E.L.T. 3 (S.C.)1. Further, the Hon'ble High Court of Gujarat in case of Ramesh

Vasantbhai Bhojaai - 12017 (157) E.L.T. 63 (Guj.)l and the Hon'ble Tribunal Bangalore in the

case of shri Abdul Gafoor vs commissioner of customs (Appeals) [2024-TIOL-565-CESTAT-

BANGI took a similar view while dealing with Section 128 of the Customs AcI' 1962.

5.1.4 In terms of legal provisions under Section 128 of the customs Act, 1962 and in light of

the judicial pronouncements by the Hon'ble Supreme Court, the Hon'ble High Court and the

Hon'ble Tribunal Bangalore, it is settled proposition of law that the appeals before first appellate

authority are required to be filed within 90 days, including the condonable period of 30 days as

provided in the statute, and the Commissioner (Appeals) is not empowered to condone any delay

beyond 30 days.

5.1.5 In light of the above observation, I find that the appeal has been filed after 90 days from

the date of receipt of the impugned order and t}re same is held to be time barred under Section

128 of the customs Act, 1962. I am not empowered to condone the delay in filing the appeal

beyond 30 days.

5.2. It is also noticed that the appellant has not made the pre-deposit as mandated under

Section l29E of the Customs Act, 1962. The appellant has submitted an application for

dispensing with the pre-deposit on the gtound that the appellants' managing /signatory Partner/

Director was unwell and facing financial crunch. The appellant was also granted personal

hearing in the case on 27.05.2025, 12.6.2025,26.06.2025 ard 03.07.2025. However, neither the

Appellant /Authorised person appeared for the hearing.

Page 7 of l0
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5.2.1 It is relevant to refer to the law pertaining to filing of appeals before the

Commissioner (Appeals) and the law requiring the pre-deposit of certain amount in respect of

filing an appeal before the Commissioner (Appeals) contained under Se,ction 128 and Section

129 E of the Customs Act, 1962 respectively. The text of relevant l;ections is reproduced

below for ease of reference.

"SECTION 128. Appeals to [Commissioner (Appeals)J. - (l) Any person

aggrieved by any fucision or order passed under this Act by an ofiicer of customs

lower in rank than a [Principal Commissioner of Customs or Commissioner of

CustomsJ may appeal to the [Commissioner (Appeals)J [within sixty daysJ from

the date of the communication lo him ofsuch decision or order :

[Provided thot the Commissioner (Appeals) may, f he is satisfied that the

appellant was prevented by sufficient cause from presenting the appeal within the

aforesaid period of sixty days, dllow it to be presented within a further period of
thirty days.J

[(1A) The Commissioner (Appeals) may, dsuficient cause is shovn at any stage

of hearing of an appeal, grant time, from time to time, to the pa4ies or any of
them and adjourn the hearing of the appeal for reasoru to be recortled in writing :

Provided that no such adjournment shall be granted more than ll,ree times to a

party during hearing oJ the appeal.J

(2) Every appeal under this section, sholl be in such form and sl,,all be veri/ied

in such manner as may he specified by rules made in this behalf.

SECTION 129E. Deposit of certain percentage of duty demanated or penalty

imposed before fling appeal. - The Tribunal or the Commissioner (Appeals), as

the case may be, shall not entertdin any appea| -

(, under sub-section (1) of section /28, unless the appellant has deposited

seven and a half per cent. of the duty, in case where duty or duty and penahy are

in dispute, or penalty, where such penahy is in dispute, in pursuanct, ofa decision

or an order passed by an oficer of customs lower in rank than rhe [principal
Commissioner of Cusloms or Commissioner of Customs];

(i, against the decision or order referred to in clause (a) o.f s;b-section (l)
of section I29A, unless the appellant has deposited seven and a ha,lf per cent. of
the duty, in case where duty or duty and penalty are in dispute, or penalty, where

such penalty is in dispute, in pursuance of the decision or order appealed against;

E

t

a (tt
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(iii) against the decision or order referred to in clause (b) of sub-section (1)

of sectio.n 129A, unless the appellant has deposited ten per cent. of the duty, in

case where duty or duty and penalty are in dispute, or penalty, where such penalty

is in dispute, in pursuance ofthe decision or order appealed against :

Provided that the amount required to be deposited under this section shall not

exceed rupees ten crores :

Provided further that the provisions of this section shall not apply to the stay

applications and appeals pending before any appellate authority prior to the

commencement of the Finance Q'lo. 2) Act,2014.J"

5.2.2 On perusal of the legal provision under the Section 128 and Section 129E of the

Customs Act, 1962, it is observed that any person aggtieved by any decision or order passed

under the Customs Act, 1962 may appeal to the Commissioner (Appeals) within sixty days

from the date of communication to him of such decision or order. However, such appeal filed by

the appellant shall not be entertained unless the appellant has made a pre-deposit as prescribed

under Section 129E of the Customs Act, 1962. Thus, it is mandatory for an appellant to deposit

the seven and a halfper cent ofthe duty, in case where duty or duty and penalty are in dispute, or

enalty, where such penalty is in dispute. The statutory provision pertaining to requirement of

t ofpre-deposit does not grant any discretion to the Commissioner (Appeals) to waive the

t of pre-deposit.

at
9

In this regard, I also rely upon the judgment of Hon'ble High Court of Madhya

in case of Ankit Mehta V. Commissioner of CGST, Indore, [2019 (368) E.L.T. 57

I

(M.P.)1, wherein the Hon'ble High Court of Madhya Pradesh has observed that Section 1298 of

the Customs Act, 1962 does not empower the Commissioner (Appeals) to waive the pre-deposit

or to reduce the pre-deposit. The relevant para ofthe judgment is reproduced hereunder:

ts

the

This Court after careful consideration of the aforesaid judgments is of

opinion that Seclion l29E does not empower the Tribunal or the

Commissioner (Appeals) to waive the pre-deposit or to reduce the pre-deposit,

this Court is also not inclined, keeping in view the aforesaid stdtutory provision of

law to waive or reduce the pre-deposit and, therefore, no case for interference is

made out in the mqtter. "

5.2.4. Section 1298 of the Customs Act, 1962 provides that the commissioner

(Appeals) shall not entertain any appeal under Section 128 of the Customs Act, 1962 unless the

appellant has deposited seven and half percent of duty in case where duty or duty and penalty are

ty, where such penalty is in dispute, in pursuance of a decision or an orderin dispute, or penal

Page 9 of l0



OIA No.MUN-CL STM-000-APP- I 25-25-26

passed by an officer of customs. Since, the Appellant have not made pre-deposit as required

under the Section 129E of the Customs Act, 1962, the appeal filed by the Appellant is required

to be dismissed on this ground also.

6. In view of above, I dismiss the appeal on the grounds of limitation as well as

failure to pay pre-deposit under Section l29E of the Customs Act, 196)- without going into the

ts ofthe case

Dale: 10.07.2025

' 3 [.3

By Registered Post A.D.

To,

M/s. JP Overseas (IEC No. BUIPS3937H),
Plot at Kh. no.18/3, ground floor, ph-2,

E-block, Qutub Vihar,
New Delhi-110071 ,#, '"*^"Conv to :-

$n" Chief Commissioner of Customs, Ahmedabad zone, Customs House, Ahmedabad.

a
6

I

+
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l-,-t-ll-
(AMrrp.n+ry-

Commissioner (Appeals)
rlustoms, Ahmedabad

F. No. S/49-66/C US/MUN/2024-25

2. The Principal Commissioner of Customs, Custom House, Mundra

3. The Additional Commissioner of Customs, Custom House, Mundra

4. Guard File.


