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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

Frafaf@aaafRmandn/order relating to :

(@)

TS E TR aB S FTd .

(a)

any goods imported on baggage.
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(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

(m

HHTRIeBTUTaH, 1962 BIHETIX CEIERE B B R S S BT e by sy o e

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

ARFFSEUFERTETs TR RERY

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

w,lamm.a ST 1 FerAfuiRafewesqarsasTeTa! 4

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

(g

ST P HATARTYAAN SIS 4 yferai afear

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

(n

gRIguTsfergamdea®! 4 wfear

(€)

4 copies of the Application for Revision.

()

gwﬂmmmﬁm, 1962 (QYTERITY)
' ﬁﬁammmmmmm%mﬁmmﬁv 200/-
qT¥.1000/-(FUCUSBBARATH
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), ,
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RafTrarERfes A S Td®.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

HeH. 2
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In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

RHTe, FoaSICRehaaTmRaiIuay | Customs, Excise & Service Tax Appellate
Fur ufyftasagdts Tribunal, West Wench
y =)
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gaHfore, agATeaT, ReefReATRYY, 39R | 21d Floor, BahumaliBhavan,
a1, eHGIaIG-380016 Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

AraTgrematulan, 1962 BIURT 129 T (6) P, WAIemfufad, 1062 BRI 129
LOIE E P EE MIRE I B e RITE G R G R R R B TS |

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -
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where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

oA AT AT T T TR e o U R G RTH TR e X AT UTeR T ATE S B 1Y
LR L BN IECFa e D E R R E e PRSI RICR DL B GRS N IS 1

(b)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

n

SRR THTH A STe U R T [CPh I U BRI gRIA AT TAT[eh 3 RATaUTerTTANTATG S & 1%
FUIIHAEE IR IS B, THEWRSUT .

(©)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(H)

TR AT H T B UG ATH, HINTUSeh 10% EIHAWR, T e e ac s aaaie, aass
10% HETHIR am%azsﬁmﬁ%mﬁawm;m

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

JTANMUTHBIURT 129 (T) BHTAANAUTUD P HHL GRS HAEATA-  (F)
AT RTErEfdB RgURAS AT s g fermesdiea - - yar
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Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.
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ORDER-IN-APPEAL

Shri Navnit Bhagvatilal Sevak, 116, Pipli Chowk, Banswara, Rajasthan -
327022 (hereinafter referred to as “the appellant”)hasfiledthe present
appeal in terms of Section 128 of the Customs Act, 1962 against Order in
Original No. 188/ADC/VM/O&A/2023-24, dated 11.12.2023 (hereinafter
referred to as “the impugned order”) passed by Additional Commissioner,
Customs, Ahmedabad (hereinafter referred to as “the adjudicating
authority”).

2, Briefly stated, facts of the case are that on the basis of passenger
profiling and vigilant routine check, the AIU officers intercepted the
appellant having Indian Passport No. V9282119 who arrived by Kuwait
Airlines Flight No. KU 345 on 15.10.2023 From Kuwait to SVPI Airport,
Ahmedabad. The AIU Officers asked the appellant, if he has anything to
declare to Customs, in reply to which passenger denied. The AIU officer
asked the appellant to walk through the Door Frame Metal Detector
(DFMD) machine; prior to passing through the said DFMD, the appellant
was asked to remove all the metallic objects he is wearing on his
body/clothes. The appellant, readily removed the metallic substances from
his body/ clothes such as mobile, purse etc. and keeps it on the tray
placed on the table and pass through the Door Frame Metal Detector
(DFMD) machine and while he passes through the DFMD Machine, beep
sound was heard indicating something dutiable/ objectionable is there.
The AIU Officers asked him whether he has concealed/ hidden any
dutiable item on his body. The appellant confess that he has 7 gold cut
bars hidden in his underwear and shoe. The above said 7 gold cut bars

removed from his underwear and shoe and handed over to the AIU officer.

2.1 The Govt approved valuer, Shri Kartikay Vasantrai Soni, after checking
and examining the gold cut bars issued a Valuation Certificate bearing no.
730/2023-24, dated 15.10.2023 and certified that the 7 gold cut bars
totally weighing 311.080 gms recovered from the appellant are of purity of
999.0 (24kt), with a Market Value of Rs. 19,16,253/- and Tariff value of Rs.
15,76,620/- calculated as per the Notification No. 75/2023-Customs(N.T.)
dated 13.10.2023 (Gold) and Notification No. 73/ 2023-Customs(N.T.) dated
05.10.2023 (Exchange Rate).

2.2 The 311.080 grams Gold in form of 7 gold cut bars was placed
under Seizure on 15.10.2023 under Panchnama dated 15.10.2023 ar‘id.‘-__. )
Seizure Memo dated 15.10.2023 on reasonable ground that the same are
liable for confiscation under the Customs Act, 1962 in as much as the said

Ct was an attempt to smuggle the said goods in_si,dé%egaﬂy.
& .5 _,/‘—_‘H‘“n C A
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2.3 Statement of the appellant was recorded on 15.10.2023 under
Section 108 of the Customs Act, 1962, wherein he, inter-alia, confirmed
that he had attempted to smuggle gold into the country, he admitted that
he had smuggled total 311.080 grams of gold of 999.00 purity/24 kt. in the
form of a gold cut bar hidden in the underwear and shoe which he wore.
The same was clearly meant for commercial purposes and hence, do not
constitute bonafide baggage within the meaning of Section 79 of the
Customs Act, 1962. Further, the said goods were also not declared before
the Customs by him.

2.4 The appellant had actively involved himself in the instant case of
smuggling of gold into India. The appellant had improperly imported gold
i.e. totally weighing 311.080 grams made of 24kt/999.00 purity gold,
having tariff value of Rs.15,76,620/- and market value of Rs.19,16,253/-
by concealing in the form of 7 gold cut bars without declaring it to the
Customs. He opted for Green Channel to exit the Airport with a deliberate
intention to evade the payment of Customs duty and fraud'ulently
circumventing the restrictions and prohibitions imposed under the
Customs Act, 1962 and other allied Acts, Rules and Regulations. Therefore,
the improperly imported gold by the appellant by way of concealment
without declaring it to the Customs on arrival in India cannot be treated as
bonafide household goods or personal effects. The appellant has thus
contravened the Foreign Trade Policy 2015-20 and Section 11(1) of the
Foreign Trade (Development and Regulation) Act, 1992 read with Section
3(2) and 3(3) of the Foreign Trade (Development and Regulation) Act, 1992.

2.5 By not declaring the contents of his baggage which included
dutiable and prohibited goods to the proper officer of the Customs the
appellant has contravened Section 77 of the Customs Act, 1962 read with
Regulation 3 of the Customs Baggage Declaration Regulations, 2013. The
improperly imported gold by the appellant, found concealed without
declaring it to the Customs is thus liable for confiscation under Section
111(d), 111(f), 111(i), 111(j), 111(1) & 111(m) read with Section 2 (22), (33),
,@% (39) of the Customs Act, 1962 and further read in conjunction with Section
f%l (3) of Customs Act, 1962. The appellant, by his above-described acts of

ission/commission and/or abetment on his part has rendered himself
\ £ able to penalty under Section 112 of the Customs Act, 1962. As per
\j_f; Section 123 of Customs Act 1962, the burden of proving that the said
improperly imported gold articles, totally weighing 311.080 gms valued at
Rs. 19,16,253/- (market value) and Rs. 15,76,620/- (tariff value) by way of
concealment in the form of 7 gold cut bars, without declaring it to the

Customs, are not smuggled goods, is upon the appellant.

M
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2.6 The appellant, vide his letter dated 27.10.2023, forwarded through
his Advocate Shri Nil S Chaudhary, submitted that he is cooperating in
investigation and claiming the ownership of the gold recovered from him.
He is ready to pay Customs duty and other amount ordered by
adjudicating authority. He understood the charges leveled against him. He

requested to adjudicate the case without issuance of Show Cause Notice.

2.7  The Adjudicating authority vide impugned order has ordered for
absolute confiscation of 7 gold cut bars, totally weighing 311.080 gms of
999.0/24 kt purity valued at Rs. 19,16,253/- (market value) and Rs.
15,76,620/- (tariff value) seized under Panchnama dated 15.10.2023 under
Section 111(d), 111(f), 111(i), 111(), 111(1) & 111(m) of the Customs Act,
1962. The adjudicating authority has also imposed penalty of Rs
6,00,000/- on the appellant under Section 112(a)(i) of the Customs
Act,1962.

3. Being aggrieved with the impugned order, the appellant has filed

the present appeal and mainly contended that;

* Kindly consider accepting my Letter of Waiver, accompanied by the
request for the release of seven Gold Cut Bars as previously
mentioned. | earnestly ask for your cooperation in releasing the
mentioned items upon my payment of the applicable customs Huty,
charges, and penalties, as determined by you in accordance with
the law. I undertake to abide by above terms of letter for use of
goods given by me and I shall not commit any breach of the same.

* The Applicant appellant hereby requests the re-exportation of the
seized goods to Kuwait in accordance with the rules and regulations
of the relevant authority, with a request to waive the associated
charges.

* The penalty imposed Applicant, amounting to Rs. 6,00,000/-
(Rupees Six Lakhs only), as per order paragraph (i), is deemed
excessive and inappropriate. I hereby respectfully request a
reconsideration of the imposed penalty and appeal for a reduction
in the specified amount.

4. Shri Bhargav K Mehta, Advocate, appeared for personal hearing on
03.07.2025 on behalf of the appellant. He reiterated the submissions made

in the appeal memorandum.

5. Before going into the merits of the case, it is observed that the
appeal has been filed beyond normal period of 60 days but within the
condonable period of 30 days as stipulated under Section 128(1) of}th!gﬂm
Customs Act, 1962. Appellant has requested for condoning the de}?ymﬂ\v\
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filing the said appeals on the ground of lack of knowledge ans also the
appellant residing in Rajasthan. Therefore, taking a lenient view to meet
the ends of justice, I allow the appeal as admitted condoning the delay in
filing the appeal beyond the normal period of 60 days under proviso to the
Section 128(1) of the Customs Act, 1962.

5.1 I have gone through the facts of the case available on record,
grounds of appeal and submission made by the appellant at the time of
personal hearing. It is observed that the issues to be decided in the

present appeal are as under;

(a) Whether the impugned order directing absolute confiscation
of the 7 gold cut bars, totally weighing 311.080 gms of 999.0/24 kt
purity valued at Rs. 19,16,253/- (market value) and Rs. 15,76,620/-
(tariff value) without giving option for redemption under Section
125(1) of Customs Act, 1962, in the facts and circumstances of the

case, is legal and proper or otherwise;

(b) Whether the quantum of penalty amounting to Rs.
6,00,000/- imposed on the appellant, under Section 112(a)(i) of the
ustoms Act, 1962, in the facts and circumstances of the case, is

egal and proper or otherwise.

It is observed that the appellant, on the basis of passenger profiling
and vigilant routine check, the AIU officers intercepted the appellant
having Indian Passport No. V9282119 who arrived by Kuwait Airlines
Flight No. KU 345 on 15.10.2023 From Kuwait to SVPI Airport,
Ahmedabad. The AIU Officers asked the appellant, if he has anything to
declare to Customs, in reply to which passenger denied. The AIU officer
asked the appellant to walk through the Door Frame Metal Detector
(DFMD) machine after removing all the metallic objects he was wearing on
his body/clothes. The appellant, readily removed the metallic substances
from his body/ clothes such as mobile, purse etc. and keeps it on the tray
placed on the table and pass through the Door Frame Metal Detector
(DFMD) machine which resulted in detection and recovery of 7 gold cut
bars hidden in his underwear and shoe. The Govt approved valuer, Shri
Kartikay Vasantrai Soni, after checking and examining the gold cut bars
issued a Valuation Certificate bearing no. 730/2023-24, dated 15.10.2023
and certified that the 7 gold cut bars totally weighing 311.080 gms
recovered from the appellant are of purity of 999.0 (24kt), with a Market
Value of Rs. 19,16,253 /- and Tariff value of Rs. 15,76,620/-. The said gold
were seized under the provisions of the Customs Act, 1962, under
Panchnama proceedings dated 15.10.2021i./(£‘he appellant did not declare
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the said gold before Customs with an intention to escape payment of duty.
These facts have also been confirmed in the statement of the appellant
recorded under Section 108 of the Customs Act, 1962 on the same day.
There is no disputing the facts that the appellant had not declared
possession of gold concealed in wire form in the trolley bag at the time of
his arrival in India. Thereby, he has violated the provisions of Section 77 of
the Customs Act,1962 read with Regulation 3 of the Customs Baggage
Declaration Regulations, 2013. These facts are not disputed.

5.2 I find that it is undisputed that the appellant had not declared the
seized gold cut bars concealed in underwear and shoe to the Customs on
his arrival in India. Further, in his statement, the appellant had admitted
the knowledge, possession, carriage, concealment, non-declaration and
recovery of gold concealed in underwear and shoe. The appellant had, in
his confessional statement, accepted the fact of non-declaration of gold
before Customs on arrival in India. Therefore, the confiscation of gold by
the adjudicating authority was justified as the applicant had not declared
the same as required under Section 77 of the Customs Act, 1962. Since the
confiscation of the seized gold is upheld, the appellant had rendered
himself liable for penalty under Section 112(a)(i) of the Customs Act, 1962,

5.3 I have also perused the decisions of the Government of India passed
by the Principal Commissioner & ex officio Additional Secretary to the
Government of India on the similar issues. I find that the Revisionary
Authority has in all these cases taken similar view that failure to declare
the gold and failure to comply with the prescribed condition of import has
made the impugned gold “prohibited” and therefore they are liable for
confiscation and the appellant are consequently liable for penalty. Thus, it
is held that the undeclared 7 gold cut bars concealed in underwear and
shoe, totally weighing 311.080 gms having 999.00 purity valued at Rs.
19,16,253/- (market value) and Rs.15,76,620/- (tariff value), are liable to
confiscation under Section 111(d), 111(f), 111(i), 111(j), 111(1) & 111(m) of
the Customs Act, 1962 and the appellant is also liable to penalty under

Section 112(a)(i) ibid. 5
5.4 In this regard, I also rely the judgement of the Hon’ble Supreme
Court in the case of Om Prakash Bhatia Vs Commissioner of Custo__m§El (Al
Delhi 2003 (155) E.L.T. 423 (SC) wherein it is held that; i ;ﬁ \
o No—— (a) if there is any prohibition of import or export of‘éo!qu o
\ under the Act or any other law for the time being in force, it wouid* be =
1 considered to be prohibited goods; and (b) this would not include any
such goods in respect of which the conditions, subject to which the goods
are imported or exported, have been complied with. This would mean

5/49-452/CUS/AHD/2023-24 Page 8 of 17



that if the conditions prescribed Jor import or export of goods are not
complied with, it would be considered to be prohibited goods. This would
also be clear from Section 11 which empowers the Central Government to
prohibit either ‘absolutely’ or ‘subject to such conditions’ to be Julfilled
before or after clearance, as may be specified in the notification, the
import or export of the goods of any specified description. The notification
can be issued for the purposes specified in sub-section (2).- Hence,
prohibition of importation or exportation could be Subject to certain
prescribed conditions to be fulfilled before or after clearance of goods. If
conditions are not fulfilled, it may amount to prohibited goods......... 7

Thus, it is clear that even though gold is not enumerated as prohibited
goods under Section 11 of the Customs Act, 1962, but it is to be imported
on fulfilment of certain conditions, still, if the conditions for such import
are not complied with, then import of gold will fall under prohibited goods.
Hence, I find no infirmity in the impugned order on this count.

5.5 It is further observed that the adjudicating authority in the instant
case had relying on the decisions of Hon’ble Supreme Court in the case of
Om Prakash Bhatia Vs Commissioner of Customs, Delhi 2003 (155) E.L.T.
423 (SC), Hon'’ble Kerala High Court in the case of Abdul Razak [2012 (275)
ELT 300 (Ker), Hon’ble High Court of Madras in the case of Samynathan
Murugesan [2009 (247) ELT 21 (Mad)], Malabar Diamond Gallery Pvt. Ltd
[2016-TIOL-1664-HC-MAD-CUS], Hon’ble High Court of Madras in the case
of P Sinnasamy [2016 (344) ELT 1154 (Mad)] and Order No 17/2019-Cus
dated 07.10.2019 in F. No. 375/06/B/2017-RA of Government of India,
Ministry of Finance, Department of Revenue — Revisionary Authority in the
case of Abdul Kalam Ammangod Kunhamu discussed in paras 26 to 33 of
the impugned order, had held that smuggling of gold was done by the
appellant and had ordered for absolute confiscation of 7 gold cut bars
concealed in underwear and shoe, totally weighing 311.080 gms having
999.00 purity valued at Rs. 19,16,253/- (market value) and

. Rs.15,76,620/- (tariff value).
't‘ﬂ 1"3’:;

appellant passed through DFMD Machine on the basis of profiling of the
appellant. The appellant in his statement recorded under Section 108 of
the Customs Act, 1962 on 15.10.2023 had admitted his offence. Thus, the
present case is not of simple non declaration of gold but an act of

smuggling as the gold was concealed ingeniously in underwear and shoe in

the form of gold cut bars. W
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5.8 I rely upon the decision of the Hon’ble Tribunal, Bangalore in the
case of V.K. MOHAMMAD ALI Versus COMMISSIONER OF CUSTOMS,

COCHIN [2019 (369) E.L.T. 1538 (Tri. — Bang)], wherein the Hon'ble
Tribunal has upheld the decision of adjudicating authority for absolute

confiscation of undeclared seized gold. The relevant paras are as under:

n

S/49-452/CUS/AHD/2023-24

6. The brief issue for consideration in the case is to decide whether the
adjudicating authority as a discretion to release the gold confiscated or
the seized gold requires allowing to be redeemed on payment of fine in
lieu of confiscation in terms of Section 125 of the Customs Act, 1962.
Section 125 of the Customs Act reveals as under:

“(1) Whenever confiscation of any goods is authorized by this Act, the
officer adjudging it may, in the case of any goods, the importation or
exportation whereof is prohibited under this Act or under any other law
for the time being in force, and shall, in the case of any other goods, give
to the owner of the goods or, where such owner is not known, the person
from whose possession or custody such goods have been seized, an
option to pay in lieu of confiscation such fine as the said officer thinks fit

Provided that, without prejudice to the provisions of the proviso to sub-
section (2) of Section 115, such fine shall not exceed the market price of
the goods confiscated, less in the case of imported goods the duty
chargeable thereon.

(2) Where any fine in lieu of confiscation of goods is imposed under sub-
section (1), the owner of such goods or the person referred to in sub-
section (1), shall, in addition, be liable to any duty and charges payable
in respect of such goods.”

6.1 A plain reading of the above provision gives understanding that
while the adjudging officer may permit the redemption of goods on
payment of fine in lieu of confiscation of goods which are prohibited in
nature, he shall, in the case of other goods, ‘may’ permit redemption on
payment of fine in lieu of confiscation. i

6.2 There are two situations which emerge out of the lega{-'posision
which needs to be addressed; firstly, whether the impugned goods are
in the nature of prohibited goods wherein the adjudicating authority has
an option to permit the goods to be redeemed on payment of fine in lieu
of confiscation. Secondly, whether the adjudging officer has a discretion
so as to allow or not such goods to be redeemed on payment of fine in
lieu of confiscation.

6.3 For an appreciation of the same, it is required to see what are
prohibited goods is Section 2(33) of the Customs Act, 1962 defines
prohibited goods as follows :

Page 10 of 17-. _-':" ?



the conditions subject to which the goods are permitted to be imported or
exported have been complied with.”

In view of the above, for the goods to acquire a nature of being
prohibited who either be prohibited under Customs Act or any other law
for the time being in force or the goods should have been imported
wherein the conditions subject to which the goods are permitted to be
imported are not complied with. Admittedly, the impugned gold is not
prohibited either under Customs Act or any other law for the time being
in force at the material time. As per the records of the case, the appellant
have not submitted anything to show on record that the goods have
been properly imported. It is to be inferred that the impugned gold has
been imported without following the due process of law that is to say
without following the procedures thereof. Therefore, it is to be held that
the impugned goods have acquired the nature of being prohibited goods
in view of Section 2(33) of the Customs Act, 1962.

6.4 Having found that the impugned goods have acquired the nature of
prohibited goods, the issue which remains to be decided as to whether
the adjudicating authority can exercise [its] discretion to allow the goods
to be redeemed. Going by the wordings of Section 125, it is clear that in
such circumstances ie. whether the goods are prohibited, the
adjudicating authority ‘may’ permit the redemption. That being the case
the Tribunal cannot sit in judgment over the discretion exercised by the
competent authority duly empowered under the statute. We find that as
submitted by the Learned DR, the Hon’ble High Court of Madras has
categorically held that: “When a prima facie case of attempt to smuggle
the goods is made out, it is not upon the Tribunal, the issue not give
positive directions to the adjudicating authority, to exercise option in
favour of the respondents”. We also find that this Bench of the Tribunal
(supra) in a case involving identical circumstances has upheld the
absolute confiscation of gold biscuits of foreign origin seized from a
passenger who claimed that the same were purchased in Mumbai.

In view of the above, we find that the Order-in-Appeal does not
quire any intervention and as such the appeals are rejected

I also rely upon the decision of the Hon’ble Tribunal, Bangalore in
the case of Ismail Ibrahim Versus Commissioner of Customs, Bangalore
(2019 (370) ELT 1321 (Tri Bang)], wherein the Hon’ble Tribunal following
the decisions of Hon’ble High Court of Kerala in the case of Ambali
Karthikeyan [2000 (125) ELT 50 (Ker)] and Hon’ble High Court of
Karnataka in the case of K. Abdulla Kunhi Abdul Rahaman [2015 (330)
ELT 148 (Kar)] had upheld the absolute confiscation of gold in case where
two gold bars weighing 2000.14 grams were concealed discreetly in the
baggage wrapped in white paper and kept in plastic pouch. In present case
also, substantial quantity of gold i.e. 311.080 grams concealed in

underwear and shoe in the form of gold cut bars.

5.9 I further rely upon the recent decision of the Hon’ble Revisionary
Authority vide Order No. 217/2024-Cus, dated 16.10.2024 on similar issue
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l.e. attempt to bring undeclared gold in paste form in the case of Riswan
Kochupurayil Nazeer, has upheld the absolute confiscation of 788.940
grams of gold extracted from gold paste weighing 874.760 grams valued at
30,29,931/- (Assessable Value) and Rs 34,99,286/- (market value). The
penalty imposed was also upheld. The relevant paras are reproduced as

under:

“8. The Government has examined the matter. It is observed that the
Applicant has not declared the possession of impugned gold in his
Customs declaration form and it was only through persistent enquiry
and examination of the Applicant, that the body concealment of the
impugned gold in paste form came to light. The Appellate Authority has
also observed that the Applicant in his voluntary statement dated
04.01.2021 under Section 108 of the Customs Act, 1962 admitted that
he knew that importing of gold without payment of duty is an offence;
that he had committed an offence by concealing the gold and not
declaring the same to evade payment of Customs duty; that the
impugned gold was handed over to him by a person at Dubal with
instructions to smuggle the same to India and promised the Applicant a
remuneration of Rs. 30,000/- in return. The Applicant in his second
voluntary statement recorded on 16.01.2021 reiterated his earlier
statement. The Appellate Authority in para (11) of the said O-I-A, has
also noted that, on 11.07.2022, the Authorised representative of the
Applicant, Shri Nazeer, who is the father of the Applicant, has admitted
to his son's offence and has also stated the Applicant has committed
this offence knowingly for financial gains. The impugned gold items
smuggled into India via ingenious body concealment cannot be
considered as bonafide baggage. The entire proceedings have also
been covered under a Mahazar in presence of independent witnesses
which also corroborates the sequence of events.

9. As per Section 123 of the Act, ibid, in respect of the gold and
manufactures thereof, the burden of proof that such goods are not
smuggled is on the person, from whom goods are recovered. Leave
alone declaring the gold as required under Section 77 of the Customs
Act, 1962, the Applicant chose to ingeniously conceal it in his rectum
and this was detected only upon during his search & examination.
Had be been the owner of the gold and had intended to declare the
gold to Customs, he would not have had to resort to such ing®#Mous
concealment. Thus, the lack of any documents establishing ownership
and non-declaration is not surprising. Keeping in view the facts and
circumstances of the case and as the Applicant has failed to discharge
the onus placed on him in terms of Section 123, the Government
concurs with the adjudicating & appellate authorities that the
impugned goods were liable to confiscation under Section 111 ibid and
that the penalty was imposable on the Applicant.

10.1 The Applicant has contended that the import of gold is not
prohibited'. However, the Government observes that this contention pft p \ Y
the Applicant is against several Judgements of the Hon'ble Suprefax ‘T%"é \
¥
b1 !

Court in which it has been held that the goods, Import/export whe (Nibf
is allowed subject to certain conditions, are to be treated as prohtbtwd,, a. /,« 3 /
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goods' in case such conditions are not fulfilled. In the case of Sheikh
Mohd. Omer vs Collector of Customs, Calcutta & Ors (1971 AIR 293),
the Apex Court has held that for the purpose of Section 111(d) of the
Customs Act, 1962, the term "Any prohibition" means every prohibition.
In other words, all types of prohibition. Restriction is one type of
prohibition. Gold is not allowed to be imported freely in baggage and it
is permitted to be imported by a passenger subject to fulfilment of
certain conditions. In the present case, as correctly brought out by the
lower authorities, the Applicant in this case did not fulfil the conditions
specified in this behalf. In the case of M/s Om Prakash Bhatia Vs.
Commissioner of Customs, Delhi (2003(155) ELT423(SC)), the Hon'ble
Supreme Court has held that "if the conditions prescribed for import or
export of goods are not complied with, it would be considered to be
prohibited goods. Further, in the case of UOI &Ors vs. M/s Raj Grow
Impex LLP & Ors (2021-TIOL-187-SC-CUS-LB), the Hon'ble Supreme
Court has followed the judgments in Sheikh Mohd. Omer (supra) and
Om Prakash Bhatia (supra) to hold that "any restriction on import or
export is to an extent a prohibition; and the expression "any
prohibition" in Section 111(d) of the Customs Act includes restrictions."

10.2 In the case of Malabar Diamond Gallery P. Ltd. Vs ADG, DRI,
Chennal [2016(341) ELT65(Mad.)), the Hon'ble Madras High Court (le
the Hon'ble Jurisdictional High Court) has summarized the position on
the issue, specifically in respect of gold, as under:

"64. Dictum of the Hon'ble Supreme Court and High Courts makes it
clear that gold, may not be one of the enumerated goods, as prohibited
goods, still, if the conditions for such import are not complied with, then
import of gold, would squarely fall under the definition "prohibited
goods", in Section 2 (33) of the Customs Act, 1962---."

10.3 Moreover, the Hon'ble High Court of Delhi in its order dated
23.11.2023 in Writ Petition No. 8976 of 2020 in the matter of Kiran

Juneja Vs. Union of India & Ors. has held that "A fortiori and in terms

of the plain language and intent of Section 2(33), an import which is

effected in violation of a restrictive or regulatory condition would also
m within ‘the net of "prohibited goods". Hence, there is no doubt that
Peyyoods seized in the present case are to be treated as "prohibited

A@R', within the meaning of assigned to it under Section 2(33) of the

‘4 In view of the above, the contention of the Applicant that the
offending goods are not 'prohibited goods', cannot be accepted.

11. The Government observes that the original authority had denied
the release of gold items on payment of redemption fine, under Section
125 of Customs Act, 1962. It is settled by the judgment of the Hon'ble
Supreme Court, in the case of Garg Woollen Mills (P) Ltd vs. Additional
Collector of Customs, New Delhi [1998 (104) E.L.T. 306 (S.C.)], that the
option to release ‘prohibited goods' on redemption fine is discretionary.
Hon'ble Delhi High Court has, in the case of Raju Sharma [2020 (372)
ELT 249 (Del)], held that "Exercise of discretion by judicial, or quasi-
Judicial authorities, merits interference only where the exercise is

perverse or tainted by patent illw tainted by oblique motive."
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Further, the Hon'ble Delhi High Court in its order dated 21.08.2023 in
W.P. (C) Nos. 8902/2021; 9561/2021; 13131/2022; 531/2022; &
8083/2023 held that "......an infraction of a condition Sfor import of
goods would also fall within the ambit of Section 2(33) of the Act and
thus their redemption and release would become subject to the
discretionary power of the Adjudging Officer”. Therefore, keeping in
view the judicial pronouncements above, the Commissioner (Appeals)
has correctly refused to interfere with the discretion exercised by the
original authority.

12.1 As regards the prayer for permitting re-export of the offending
goods, the Government observes that a specific provision regarding re-
export of articles Imported in baggage is made in Chapter-XI of the
Customs Act, 1962, by way of Section 80. On a plain reading of Section
80, it is apparent that a declaration under Section 77 is a pre-requisite
Jor allowing re-export. Hon'ble Allahabad High Court has, in the case of
Deepak Bajaj vs Commissioner of Customs (P), Lucknow(2019(365)
ELT 695(AlL)), held that a declaration under Section 77 is a sine qua
non for allowing re-export under Section 80 of the Act, ibid. In this case,
the Applicant had not made a true declaration under Section 77.

12.2 Further, the Hon'ble Delhi High Court has, in the case of Jasvir
Kaur vs. UOI (2009 (241) ELT 621 (Del)), held that re-export is not
permissible when article is recovered from the passenger while
attempting to smuggle it. Hence, the question of allowing re-export does
not arise.

13. The case laws relied upon by the Applicant, in support of his
various contentions, are not applicable in view of the dictum of Hon'ble
Supreme Court and Hon'ble High Courts, as above.

14. In the facts and circumstances of the case, the Government finds
that the order for absolute confiscation of the impugned goods as
upheld by Commissioner Appeals does not require any interference.
The quantum of penalty imposed on the Applicant is neither harsh nor
excessive.

15.  The revision application is rejected for the reasons aforesaid.”

5.10 I further rely upon the recent decision of the Hon’ble Revisionary
Authority in the case of Ms Ros Maszwin Binti Abdul Kadir, Ord'er No.
184/2024-CUS, dated 04.09.2024 wherein absolute conﬁscatjoln of one
long crude gold chain of 24 carat purity weighing 1.2 kgs valued at Rs
39,70,800/-, wrapped in a condom which was found concealed in lower

inner garment, was upheld.

5.11 I further rely upon the recent decision of the Hon’ble Revisionary
Authority in the case of Sh Rafi Syed, Order No. 175/2024-CUS,
dated28.08.2024 wherein absolute confiscation of 39‘,._gQ]‘c~l_ bars of 24 carat

purity weighing 3800 grams valued at Rs 1,7{5@;@06‘;“{%{1(:13&112(1 inside
lastic pouches containing dates, was upheld/ */ ﬁi“i \a
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5.12 I further rely upon the recent decision of the Hon’ble Revisionary
Authority in the case of Shri Riyas Khan, Order No. 190/2024-CUS, dated
09.09.2024 wherein absolute confiscation of two cut gold bits and 78 gold
ingots of 24 carat purity weighing 2620 grams valued at Rs 87,42,940/-

concealed in play station joy sticks, was upheld.

5.13 1 also rely upon the decision of Hon’ble High Court of Kerala in the
case of Abdul Razak Versus Union of India [2012 (275) ELT 300 (Ker)]
maintained in the Hon’ble Supreme Court [2017 (350) ELT A173 (SC)|,
wherein the passenger, a carrier, tried to smuggle 8 kg of gold concealed in
emergency light, mixie, grinder, car horns etc. was held to be absolutely
confiscated and not allowed to be released on redemption fine. The relevant

para is reproduced as under:

“6. After hearing both sides and after considering the statutory
provisions, we do not think the appellant, as a matter of right, can
claim release of the goods on payment of redemption fine and
duty. Even though gold as such is not a prohibited item and can
be imported, such import is subject to lot of restrictions including
the necessity to declare the goods on arrival at the Customs
Station and make payment of duty at the rate prescribed. There is
no need for us in this case to consider the conditions on which
import is permissible and whether the conditions are satisfied
because the appellant attempted to smuggle out the goods by
concealing the same in emergency light, mixie, grinder and car
horns etc. and hence the goods so brought is prohibitory goods as
there is clear violation of the statutory provisions for the normal
import of gold. Further, as per the statement given by the

appellant under Section 108 of the Act, he is only a carrier iLe.

z"'-
'-1)"

/__‘ ‘,:. professional smuggler smuggling goods on behalf of others for
%\, consideration. We, therefore, do not find any merit in the
;),, ~jappellant's case that he has the right to get the confiscated gold

, released on payment of redemption fine and duty under Section
"‘\-* 125 of the Act.”

In the present case also the appellant, concealed the seized gold in form of
cut bars in underwear and shoe with an intention to smuggle the same into
India. The gold was detected only when the appellant passed through
DFMD Machine on the basis of his profiling. Therefore, the adjudicating

authority has rightly exercised his disgretion for absolute confiscation of

gold.
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6.16 In view of the above observations, and relying upon the decision of
Hon’ble Tribunal, Bangalore, the Hon’ble High Court of Kerala, the Hon’ble
Supreme Court and the Hon’ble Revisionary Authority, it is clearly
established that the concealment in this case was ingenious as substantial
quantity of gold cut bars weighing 311.080 grams was intentionally and
ingeniously concealed in underwear and shoe to evade detection by the
Customs authorities. The appellant did not intend to declare the said gold
and the same was detected only when the appellant passed through DFMD
Machine. He also admitted that he was carrying the said gold and
intendent to clear the same without paying Customs duty from the Airport.
The appellant in the grounds of appeal has neither contested the absolute
confiscation of gold nor challenged the findings of the adjudicating
authority. Thus, in my considered view, this is not a case of simple non
declaration of gold but a planned and intentional smuggling of gold into
India. Therefore, the adjudicating authority has rightly exercised his
discretion for absolute confiscation of seized gold of 24 kt/999.00 purity
weighing 311.080 grams valued at Rs. 15,76,620/- (Tariff Value) and Rs
19,16,253 /- (Market Value) under Customs Act, 1962. In view of above, the
absolute confiscation of gold of 24 kt gold weighing 311.080 grams valued
at Rs. 15,76,620/- (Tariff Value) and Rs 19,16,253/- (Market Value) is
upheld.

6.17 Further, in respect of imposition of penalty amounting to Rs
6,00,000/- on the appellant for bringing undeclared gold weighing 311.080
grams valued at Rs. 15,76,620/- (Tariff Value) and Rs 19,16,253/- (Market
Value), the appellant has attempted to bring gold into India without
declaring the same and concealing the same ingeniously in underwear and
shoe. The appellant has claimed ownership of the gold. The appellant has
in the grounds of appeal has requested for reduction of penalty. It is
observed that the appellant was not a habitual offender and was not a part
of organised smuggling syndicate. In view of the above and looking at the
role played by the appellant I am of the considered view that penalty of Rs.
6,00,000/- ordered by the adjudicating authority in the impugned order is
harsh. Therefore, I reduce the penalty to Rs. 2,00,000/-.

T In view of above, the appeal filed by the appellant is disposed of in
-0
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By Registered Post A.D.

F. No. S/49-452/CUS/AHD/2023-24 Dated —07.08.2025
To, %g’
(i) Shri Navnit Bhagvatilal Sevak, A Y
116, Pipli Chowk, Banswara, Rajasthan - 327022, /&~
[+

Copy to: AR e

L~"The Chief Commissioner of Customs Gujarat, Customs House, “J7
Ahmedabad. '

2. The Principal Commissioner of Customs, Customs, Ahmedabad.
3. The Additional/Joint Commissioner of Customs, Customs, Ahmedabad.
4. Guard File
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