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OFFICE OF THE PRINCIPAL COMMISSIONER OF
CUSTOMS,
CUSTOM HOUSE: MUNDRA, KUTCH
MUNDRA PORT & SPL ECONOMIC ZONE, MUNDRA-

370421
Phone No0.02838-271165/66/67/68 FAX.No.02838-
271169/62
A. File No. - [CUS/ASS/MISC/487/2024-EA-Ofo Pr-Commr-Cus-
Mundra
B. Order-in- Original| : |[MCH/ADC/MK/ 79 /2024-25
No.
C. Passed by : {Mukesh Kumari,
Additional Commissioner of Customs,
Customs House, AP & SEZ, Mundra
D. Date of order|: |25-06-2024
/Date of issue
E. Show Cause| : [Exporter requested for Waiver of SCN & PH

Notice No. & Date

F_ Noticee(s)/Party/| : [M/s. Gandhi Enterprise, E-49 RICO Industrial
Exporter Area, Phalodi- 342301, Jodhpur, Rajasthan
G. DIN DIN:20240671MO000000EFFE

1. Tg 3T IR Halerd F A REF W R S §

This Order - in - Original is granted to the concerned free of charge.
0. oRyws Tl sa i 3 F IR § o 98 W ek 3rirer famrar
1982 % ForaT 3 & T IS W Qo TR 1962 T €T 128 A & JHea T
BrT- 1- A TrTaTaat 2 s Sare 1w gel TR e & Fehell -

Any person aggrieved by this Order - in - Original may file an

appeal under Section 128 A of Customs Act, 1962 read with Rule 3 of
the Customs {Appeals) Rules, 1982 in quadruplicate in Form C. A. -1 to:

HaT e g (3rdi),

74t S, Fge T, TE I §RA & O1F, IR S, eAeE 380 009”

“THE COMMISSIONER OF CUSTOMS (APPEALS),

Having his office at 7" Floor, Mridul Tower, Behind Times of India,
Ashram Road, Ahmedabad-380 009.”

SereT 3T T TTERT oty BT RefiE & 60 B & e g f&ret iy et e
Appeal shall be filed within sixty days from the date of communication
of this order.

4. sEAHNE F R AR e HUREE ¥ agd 5/- ¥ # e
wmmmmwmmammm-
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Appeal should be accompanied by a fee of Rs. 5/- under Court Fee Act
it must accompanied by -

) 3% 3rdle @7 vk ufa AR A copy of the appeal, and
(ii)wm?rﬁ%q%mﬁémqﬁmwa@@w% HTEl
e FF HUEEA-1870F I -6 F IR 5/- ¥ & sAAST LeP
feshe 3@ TN gl WRT |

This copy of the order or any other copy of this order, which must
bear a Court Fee Stamp of Rs. 5/- (Rupees Five only) as prescribed under
Schedule - |, ltem 6 of the Court Fees Act, 1870.

5. ydier TR & W TR/ SISy GUS/ S MY F A FFHCT Hewww
Trer Sem anfed |

Proof of payment of duty / interest / fine / penalty etc. should be
attached with the appeal memo.

6. 3T S¥Ae o §AT, WA Y R G e HiiaaH 1982,371d7eT) faa)

%maﬁmﬁ#aﬁaﬁmmwmmmmt

While submitting the appeal, the Customs (Appeals) Rules, 1982 and
other provisions of the Customs Act, 1962 should be adhered to in all

respects.

7. @ IR & 505 0T &G @ e A YFF 3N o fEe A A,
3 G5 & ofF Sael A g & 8, Commissioner (A) & FHET AT Yo
F 7.5% ST FA BN |

An appeal against this order shall lie before the Commissioner (A) on
payment of 7.5% of the duty demanded where duty or duty and penalty
are in dispute, or penalty, where penalty alone is in dispute.

Subject :-Mis-declaration of goods in Shipping Bill No. 7221002 Dt.
02.02.2024, 9068800 Dt. 12.04.2024 & 9376879 Dt. 25.04.2024 filed by
M/s. Gandhi Enterprise.-Reg.

BRIEF FACTS OF THE CASE:

Whereas it appeared that the exporter M/s. Gandhi Enterprise (having
IEC: 1308004290), E-49 RICO industrial Area, Phalodi- 342301, Jodhpur,
Rajasthan filed Shipping Bills no. 7221002 dt. 02.02.2024 and 9068800 dt.
12.04.2024 through thcir Custom Broker M/s. Westwind Shipping and
Logistics Pvt. Ltd for exportation of STRYCHNI SEMEN (KUCHLA) and Shipping
Bill no. 9376879 dt. 25.04.2024 through their Custom Broker M/s. Saanch
Logistics for exportation of STRYCHNI SPP by classifying them under CTH
12119090. The details of said consignment of exports arc as under:-

SB No. and{Name  of|{CHA
Date Exporter [Name

SL RITC Code

No

Descrption of|Wi (injFOB Value
Goods Kgs} (In Rs.}
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1 17221002 |Gandhi |Westwind|12119090{STRYCHNI (28000 40,50,158/
Di. Enterprise[Shipping SEMEN
02.02.2024 and (KUCEHLA)
Logistics
Pvt. Lid.
7 [0068800 |Gandhi [Westwind{12119090|STRYCHNI 28000 45,34,740/
Dt.|[Enterprise|Shipping SEMEN
12.04.2024 and (KUCHLA)
Logistics
Pvt. Ltd.
3 [9376879 |Gandhi [Saanch [12119090{STRYCHNOS |28000 40,74,459/
Dit. Enterprise |Logistics SPP (Packing
25.04.2024 in Jute Bag)
2. The detailed examination of goods covered under Shipping Bills no.

9068800 dt. 12.04.2024 and 9376879 dt. 25.04.2024 was carried out by Docks
officers in the presence of authorized representative of concerned Custom
Broker.

2.1 The details of Examination report of goods covered under shipping bill
No. 9068800 dated 12.04.2024 arc as under:-

M/s. Gandhi Enterprises, having IEC No. 1308004290 filed a Shipping bill
No. 9068800 dated 12.04.2024 for export of the goods described as “Strychnos
Semen (Kuchla)” (hereinafter referred to as the subject goods) under CTH
12119090 to the Country ‘China’. The Shipping Bill was pending in assessment
Section. The subject goods were opened and examined as per norms prescribed.

The goods filed under Shipping Bill no. 9068800 dated 12.04.2024
examined 100% on 10.05.2024. On visual examination, the cargo found in Jute
bags 50 Kgs approx. (Total 560 Jute Bags). No marks, nos., quantity, Country of
origin, or any other description mentioned on the PP bags. On visual examination,
the cargo appears as Strychnos Seeds (images of cargo enclosed herewith for
reference). The examination carried out under Supervision of Supdt(DE) and in
the presence of Custom Broker Representative.

| 2.2  The details of Examination report of goods covered under shipping bill
No. 9376879 dated 25.04.2024 are as under:-

M/s. Gandhi Enterprises, having IEC No. 1308004250 filed a Shipping bill
No. 9376879 dated 25.04.2024 for export of the goods described as “Strychnos
SSP” (hereinafter referred to as the subject goods) under CTH 12119090 to the
Country ‘China’. The Shipping Bill was assessed through RMS. The subject goods
were opened and examined as per norms prescribed.

The goods filed under Shipping Bill no. 9376879 dated 25.04.2024
examined 100% on 10.05.2024. On visual examination, the cargo found in PP
woven bags (not in jute bags as declared in SB) 50 Kgs approx. (Total 560 PP
Bags). No marks, nos., quantity, Country of origin, or any other description
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mentioned on the PP bags. On visual examination, the cargo appears as
Strychnos Seeds (images of cargo enclosed herewith for reference]. The
examination carried out under Supervision of Supdt(DE) and in the presence of
Custom Broker Representative.

Based on the examination report and purchase invoice submitted by
exporter, it is observed that goods described as STRYCHNI SEMEN (KUCHLA) &
STRYCHNI SPP are seceds of Nux Vomica. Exporter has classified said goods
under CTH 12119090, However, pursuant to the outcome of the examination
report carried out by docks officers and submission of documents by exporter,
the goods are rightly classifiable under CTH 12119012 and restricted for export
and shall be allowed under valid license issued by DGFT and also shall be
regulated according to the rules notified under Biological (Diversity) Act, 2002.

3. Relevant part of Export Palicy- Schedule 2 of Chapter 12 of Customs
Tariff are as under:-

Seeds of all forestry species including Nux Vomica , Red Sanders ,
Rubber, Russa Grass and tufts, Sandalwood and seeds of tufts ,
Sandalwood and seeds of ornamental wild variety plants stand
restricted for export and shall be allowed under license and also shall be
regulated according to the rules notified under Biological (Diversity] Act,
2002,

8.1 Relevant part of Rule 14 notified under Biological (Diversity) Act, 2002 are
as under:-
Rule 14. Procedure for access to biological resources and associated
traditional knowledge
{1} Any person sceking approval of the Authority for access to biological
resources and associated knowledge for research or for commercial
utilization shall make an application in Form L.

(4) On being satisfied with the merit of the application, the Authority may
grant the approval for access to biological resources and associated
knowledge subject to such term and conditions as it may deem fit to
impose

4, It is obscrved that impugned goods i.c. Sceds of Nux Vomica are
restricted for exportation and shall be allowed under license and also shall be
regulated according to the rules notificd under Biological (Diversity) Act, 2002.
The exporter has not produced any license issued by Competent
Authority/DGFT for exportation of Restricted goods

5. Relevant Legal Provisions:

5.1. Section 2(19) defined the terms "Exported Goods™
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5.3.

5.4.

ii.

"export goods means any goods which are to be taken oui of India to a
place outside India”

5.2. Section 50 :Entry of goods for exportation. —

(1) The exporter of any goods shall make entry thereof by
presenting electronicallyon the customs automated system/f to the proper
officer in the case of goods to be exported in a vessel or aircraft, a shipping
bill, and in the case of goods to be exported by land, a bill of export in such
form and manner as maybe prescribed.

Provided that the Principal Commissioner of Customs or
Commissioner of Customs may, in cases where it is not feasible to make
entry by presenting electronically on the customs automated system, allow
an entry to be presented in any other manner.

(2} The exporter of any goods, while presenting a shipping bil or bill of
export, shall make and subscribe to a declaration as fo the truth of its
contents.

(3} The exporter who presents a shipping bill or bill of export under this
section shall ensure the following, namely:

{a) the accuracy and completeness of the information given therein;

{b) the authenticity and validity of any document supporting it; and

(c) compliance with the restriction or prohibition, if any, relating to the
goods under this Act or under any other law for the time being in
force.”.

113. Confiscation of goods attempted to be improperly exporied, cte.—

The following export goods shall be liable to confiscation:—

(d) any goods attempted to be exported or brought within the limits of any
customs area for the purpose of being exported, contrary to any prohibition
imposed by or under this Act or any other law for the time being in force;

114. Penalty for attempt to export goods improperly, etc.—

Any person who, in relation to any goods, does or omits to do any
act which act or omission would render such goods liable to confiscation
under section 113, or abets the doing or omission of such an act, shall be
liable,—

in the case of goods in respect of which any prohibition is in force under this Act
or any other law for the time being in force, to a penalty [not exceeding three
times the value of the gaods as declared by the exporter or the value as
determined under this Act, whichever is the greater;

in the case of dutiable goods, other than prohibited goods, subject fo the
provisions of section 1144, toa penalty not exceeding ten per cent, of the duty
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sought to be evaded or five thousand rupees, whichever is higher: Provided that
where such duty as determined under sub-section {8) of section 28 and the
interest payable thereon under section 28AA is paid within thirty days from the
date of communication of the order of the proper officer determining such duty, the
amount of penalty liable to be paid by such person under this section shall be |
twenty-five per cent. of the penalty so determined;

fii. in the case of any other goods, to a penalty not exceeding the value of the goods,
as declared by the exporter or the value as determined under this Act,
whichever is the greater.

It is observed that M/s. Gandhi Enterprisc has exported the restricted goods
i.e. Seeds of Nux Vomica vide Shipping Bill no. 7221002 dated 02.02.2024
having total FOB value of Rs. 40,50,158/-and attempted to export the said
impugned goods vide Shipping Bills no. 9068800 dt. 12.04.2024 having FOB
value of Rs. 45,34,740/- & 9376879 dt. 25.04.2024 having FOB value of Rs.
40,74,459/-without having a License/Export Authorization issued by DGFT. In
the Purchase Invoices submitted by exporter, goods were declared as Seeds of
Nux Vomica but exporter mentioned Scientific name Sirychni Semen (Kuchla} &
Strychnos SPP as description of the goods in Export Invoice by disguising namec
of Seeds of Nux Vomica. For this act or omission exporter makes the goods
liable for confiscation under Section 113 (d) of Customs Act, 1962. Further, for
this act of omission and commission, Exporter M/s. Gandhi Enterprise
appeared to have rendered themselves liable for penalty under Section 114(i) of
the Customs Act, 1962.

6. Submissions for PH and SCN made by Exporter and Customs
Brokers:

6.1. The Exporter has submitted letier dated 17.05.2024 & 22.05.2024 for
waiver of SCN and PH for SB no. 9068800 dt. 12.04.2024 & 9376879 Dt.
25.04.2024, Further the exporter requested to allow the goods back to town and
decide the case on merits.

6.2. Custom Broker M/s, Westwind Shipping and Logistics Pvt Ltd vide letter

10.06.2024 submitted that they filed the Shipping Bill no. 9068800 dated

12.04.2024 as per export invoice/packing list provided by Exporter under CTH

12119090, The said CTH in the documents falls under ‘Others’ category as per

Customs Tariff. Customs officials raised a query regarding Tax Invoice.

Consequently, they requested the shipper to provide the tax invoice, which was

! subsequently uploaded in e-sanchit on 24.04.2024, They don’t want any
Personal Hearing and Show Causc Notice in instant matter.,

6.3. Another Custom Broker M/s. Saanch Logistics vide letter datcd‘

| 10.06.2024 submitted that M/s. Gandhi Entcrprise had given document of

their export shipment for exporting Strychnos SPP..They .tried to find thf: CTH

for said goods in Customs Tariff but it was not mentioned 1.1‘1 Customs Tariff .and

they asked for previous shipping bill from exporter, for which they ha_d 1_3rov1c1eci

Shipping Bill no. 7221002 dated 02.02.2024 and al‘.so to_ld ‘that l:t is same

commodity and it is not mentioned in Tariff anj:i classified in Oftfhm: cat;:g;:g

Afcer carting of goods they got the goods examined by Docks officer an Y

nave complete KYC of exporter and have got the cargo examined as per rules.
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They have not tried to suppress any information or have done any concealment

of cargo. They don’t want any SCN and PH in said matter and requested to
decide the matter on merirs.

DISCUSSION AND FINDINGS:

7. I have carefully gone through the facts available on the records and
submissions made by exporter & Customs Brokers. The exporter vide their
letter dated 17.05.2024 & 22.05.2024 have asked for waiver of Show Cause
Notice and personal hearing and requested to decide the matter on merit.
Custom Broker M/s. Westwind Shipping and Logistics Pvt Ltd and M /s. Saanch
Logistics submitted that they filed the Shipping Bills based on the export
documenis provided by exporter and they don’t want any SCN & Personal
Hearing in the said matter and have done all obligations as a Custom Broker.
Thus, I find that the principles of natural Justice as provided in Section 122A of
the Customs Act 1962 has been complied with and therefore, I proceed to
decide the case on the basis of the documentary evidence available on records.

8. I find that the following issues are required to be decided in the instant
case;-

(i)  The classification of the goods covered under Shipping Bill No.
7221002 Dt. 02.02.2024, 9068800 Dt. 12.04.2024 & 9376879 Dt.
25.04.2024 should not be rejected and re-classified the same under CTH-
12119012,

{ii) The goods covered under Shipping Bill No. 7221002 Di. 02.02.2024,
9068800 Dt. 12.04.2024 & 9376879 Dt, 25.04.2024 should not be
confiscated under Section 113 (d) of the Customs Act, 1962,

(i) The penalty under Section 114 (i) of the Customs Act, 1962 should
not be imposed upon the Exporter;

9. Now, [ proceed to decide the case issue-wise,

9.1. 1 find that the exporter classified the impugned goods covered under all
03 shipping bill under CTH-12119090. However, pursuant to the outcome
examination report submitied by Docks Officer and purchflse Invoice provided
by exporter, the goods ‘Seeds of Nux Vomica’.exportcd vide s_h1ppn?g 1_)111 no.
7221002 dt. 02.02.2024 and said goods attempied for export ylde s’mppu}g bill
no. 9068800 dt. 12.04.2024 & 9376879 di. 25.04.2024 are rightly class1ﬁf:1bldc
under CTH-12119012 and therefore the same are required to be re-classifie

undcr CTH-12119012.

©.2. 1 find that as per Export Policy- Schedule 2 of Chapter 12 of Customs

i ing Nux Vomica , Red Sanders
Tariff Seeds of all forestry species includin e nd

Sandalwood an
ussa Grass = ,
: bberlw :32 and_seeds of ornamental wild variet lants stand
Sgndalwo I be allowed under licence and also shall be

. ort and shal . ,
restricted for exvin : es notified under Biological { Diversity) Act
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2002, Hence, it is observed that seeds of Nux Vomica are restricted for
exportation and shall be allowed under license and also shall be regulated
according to the rules notified under Biological {Diversity) Act, 2002. But, M /s.
Gandhi Enterprise has cxported the restricied goods i.c. Seeds of Nux Vomiea
vide Shipping Bill no. 7221002 dated 02.02.2024 and attempted to export the
said goods vide Shipping Bills no. 9068800 di. 12.04,2024 & 9376879 dt.
25.04.2024 without having a License/ Export Authorization issued by DGFT. In
the Purchase Invoice, goods were declared as Seeds of Nux Vomica but exporter
mentioned Strychni Semen (Kuchla) & Strychni SPP as description of the goods
in Export Invoice by disguising name of Seeds of Nux Vomica. The exporter has
also mis-classified the goods under CTH 12119090 instead of right
classification under CTH 12119012, For this act or omissions cxporter makes
the goods liable for confiscation under Section 113 (d) of Customs Act, 1962,
Therefore, for this act of omission and comimission, Exporter M/s. Gandhi
Enterprise have rendered themselves liable for penalty under Section 1 14{i) of
the Customs Act, 1962,

9.3. I find that conduct of Custom Brokers M/s. Saanch Logistics and M/s.
Westwind Shipping and Logistics Pvt Ltd in the present case does not indicate
that they had acted dcliberately in defiance of law or acted in conscious
disregard of their obligation. Therefore, the penalty under Section 114{i) of the
Custom Act, 1962 is not required to be imiposed on the Customs Brokers, Any
malafide intention is not noticed the penalty should have been nominal, only to
ensure that legal provisions were not ignored even by mistake. Therefore,
penalty under Section 117 of the Customs Act, 1962 is required to be imposed
upon them.

io. In view of the forgoing discussions and findings, 1 pass the following
order:

ORDER

(i} I order to re-classify goods sceds of Nux-Vomica under CTH-
12119012 covered in Shipping Bill Nos. 7221002 Dt 02.02.2024,
9068800 Dt. 12.04.2024 & 9376879 Dt. 25.04.2024;

({ii) I order confiscation of the goods having FOB valuc of Rs. 86,09,192/ -
covered under Shipping Bill Nos. 9068800 Dt. 12.04.2024 & 9376879
Dt. 25.04.2024 under Section 113(d) of the Customs Act, 1962. Howievez;i
] give an option to the exporter to redeem the | confiscated goods dec an-:
o -e Shipping Bills on payment of Rs. 14,00,000/- {(Rupeces Fourteen.
in evore for B%ck to Town purpose. However, the goods covered under
Lakhs‘: ?lggllono 7221002 dt. 02.02.2024 are already expor?ed and c:z
shipping cai frain from imposing redemption fine on s
not physically available, I re
goods.

Only) upon
.nélty of Rs. 7,00,000/- (Rf.lpces chc;1 Lalihsog_o:g_gogél,
(lii)IimPOSC stpccf_ of Shipping Bill No. 7221002 Dt
.

esparte /7 "0, 042024 & 9376879 D

1. 25.04.2024 under Section 114
\i

L/2076169,2024
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{i) of the Customs Act, 1962;

{iv} I impose a penalty of Rs. 1,00,000/- (Rupees One Lakh only] upon
M/s. Saanch Logistics, Custom Broker, under section 117 of the
Customs Act, 1962.

{v) I impose a penalty of Rs. 1,00,000/- {(Rupees One Lakh Only) upon
M/s. Westwind  Shipping and Logistics Pvt. Lid, Custom Broker, under
section 117 of the Customs Act, 1962,

11, This order is issued without prejudice to any other action that may be
contemplated against the exporter or any other person(s) under the provisions
of the Customs Act, 1962 and rules/regulations framed thereunder or any other
law for the time being in force in the Republic of India.

Signed by
Mieshksmakumari)
Additiofsth O5edg2e3 (S port)

Customs House, Mundra

F.No.CUS/ASS/MISC/487/2024-EA Date: 25-06-2024

BY SPEED POST

To,
1. M/s. Gandhi Enterprise, . : .
E-49 RICO Industrial Area, * o
Phalodi- 342301, Jodhpur, Rajasthan. ¢
Y F *

2. M/s. Saanch logistics ,
Office no 206, 2nd Floor, Golden Heights,
Plot no 12, Scctor 8, Near BM Peirol Ptlix:gp, v
Gandhidham, Kutch, 370201, .

3. M/s. Westwind Shipping and Logistics Pvt. Ltd (AAACW7386GCHO001).
A-1007-1008, Titanium Square, Thaltej Cross Road,
Ahmedabad, 380054,

Copy to:- {1) The Deputy Commissioner (RRA)/ TRC/ EDI Section/CB Section.






