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Shiv Kumar Sharma, Principal Commissioner

{q-wfumwr : Otder-In-Original No:AHM-CUSTM-OOO-PR.COMMR-5O-2O24-25 dtd.
03.1O.2O24 in the case M/s. Chetan Meditech Private Limited having registered office
at Plot No. MD 4,Charal Industria.l Estate, DEE GIDC 2, Sanartd, Ahmedabad,Gujrat-
3821 10
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2. Any person deeming himself aggrieved by this Order may appeal against this Order
to the Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad Bench
within three months from the date of its communication. The appeal must be
addressed to the Assistant Registrar, Customs, Excise and Service Tax Appellate
Tribunal, 2nd Floor, BahumaliBhavan, Nr. Girdhar Nagar Bridge, Girdhar Nagar,
Asarwa, Ahmedabad - 380004.
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OIO No AHM-CUSTM-000-Pr Commr-50-2024-25 daled 03.70 2024

3. The Appeal should be frled in Form No. C.A.3. It shall be sig:ned by the persons
specifred in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, 1982. It shall be

filed in quadruplicate and shall be accompanied by an equal number of copies of
the order appealed against (one of which at least shall be certified copy). Al1

supporting documents of the appeal should be forwarded in quadruplicate.
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4. The Appeal including the statement of facts and the grounds of appeal sha.11 be

filed in quadruplicate and shall be accompanied by a-n equal number of copies of
the order appealed against (one of which at least shall be a certified copy.)

5. The form of appeal shal1 be in English or Hindi and should be set forth concisely
and under distinct heads of the grounds of appeals without any argument or
narrative and such grounds should be numbered consecutively.

o.*DnftqTpefgft'+c, r qozft?r5qr r 29q}-srfiffi ,qEi+fr

6. The prescribed fee under the provisions of Section 729A of the Customs Lct,l962
shall be paid through a crossed demand draft, in favour of the Assistant Registrar
of the Bench of the Tribunal, of a branch of any Nationalized Bank located at the
place where the Bench is situated and the demand draft shall be attached to the
form of appeal.
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7. An appeal against this order shall lie before tJ:e Tribunal on paJrment of 7.5% of the
duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute".
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8. The copy of this order attached therein should bear an appropriate court fee stamp
as prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice No. VIII/ 70-27 /Cornrnr / O&A/2O23-24 daled 06.70.2023
issued by the Commissioner of Customs, Ahmedabad, Ahmedabad to M/s. Chetan
Meditech Private Limited having registered oflice at Plot No. MD 4,Charal Industrial
Estate, DEE GIDC 2, Sariand, Ahmedabad,Gujrat-382110.
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1. M/s. Chetan Meditech Private Limited having registered office at Plot No. MD
4,Charal Industria-l Estate, DEE GIDC 2, Sanand, Ahmedabad,Gujrat-382110 (hereinafter
referred to as "M/s. Chetan Meditech" or "the Importer" or'the Noticee' for the sake of
brevity) is a registered importer having IEC No.0803013906. M/s. Chetan Meditech is
engaged in import& export of orthopaedic implant& instruments, medica-l/surgical
instruments (hereinafter referred to as "the goods") such as Fiber Button Loop, Fiber
Suture with /without Needle, Needle With Lateral Opening, Suture Passer under
Customs Tariff Heading No.90211000 (Orthopaedics or fracture appliances) &90189099
(Other)of the First Schedule to the Customs Tariff Act, 1975 (hereinafter referred to as the
"CTA") mainly from, M/s RIVERPOINT MEDICAL, 825, NE 25th AVENUE PORTLAND, OR
97232, USA, BIOMATLANTE SAS, France arrd other suppliers. M/s. Cheta-n Meditech is
importing the goods altd exporling 7O7o of those goods out of India and distributing 30%
of the same across the nation through their distributors and the distributors further
supply the goods to hospitals/ patients.

2. M/s. Chetan Meditech at the time of import of the goods is availing benefit of
Notification No.50/2017-Cus dated 30.06.2017 (Sl. No 578, List 30 S1. No. E(9)) as
amended and paying NIL Basic Customs Duty on the imported goods. Entry mentioned at
51. No. 578 of the aforesaid Notification and the List 30, Entry No. E(9)is furnished as
under :-

Ltst 3O
E.(9) Instruments and impiants for severely pbyBica[y haadicapped patients and
joints replacement a-nd spina.l instruments and implants including bone cement.

3. During the assessment of Bill of Entry No. 7698947 dated 06.09.2023 at the
time of out of charge, it was observed by the assessing/appraising offrcer (herein after
referred to as "the ofticers") that M/s. Chetan Meditech is wrongly availing the benelit of
above said Notification as the goods imported in this case are being used in orthopaedic
surgeries of trauma injuries/sports injuries occulTing during day-to-day activities of a
normal person or due to age related issues, and are not being used for disabled persons.
Thus, it appeared that M/s. Chetal Meditech had availed inappropriate and undue
benefit of Notification No.50/2017-Cus dated 30.06.2017 (Sl. No 578, List 30 51. No. E (9))

as amended and was liable to pay the Duty not/short paid for the period 01.10.2018 to
30.09.2023under Section 28141 of the Customs Act, 1962 (hereinafter referred to as "the
Act")a1ong-with applicable interest under Section 28AA of tJ:e Act. Further, it appeared
that as the subject goods were imported by reason of wilfuI mis-statement resulting in
misuse of Notification benefit, the subject goods were liable for confiscation under Section
1 1 1(m) and Section 1 1 1(o) of the Act and M/s. Chetan Meditech had rendered themselves
liable to applicable penalty under the Act.

4. Director of M/s. Chetan Meditech was summoned under Section 108 of the
Customs Act,7962, to record his statement at the oflice of the Deputy Commissioner of
Customs, Air Cargo Compiex, Ahmedabad. ln compliance of the same, Shri Rajendra
Gordharrbhai Patel appeared on 27.O9.2023and his statement was recorded under

s.
No,

Chapter/
Heading/

Sub-
Heading/

Tariff item

Description of goods Standard
Rate

Integrated
Goods and
Services

Tax

Condition
No.

578
90 or any

other
Chapter

Assistive devices,
rehabilitation aids and
other goods for dlsabled,
specified in List 30
appended to this Schedule.

Nil
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Section 108 of the Customs Act, 1962. In his statement dated 27.O9.2023, Shri Rajendra
Gordhanbhai Patel inter alia stated that:

> He is the Chairman & Managing Director of M/s. ChetanMeditechsince 2003 and he
m€rnages R&D, Design and Development of products for the company. He is also
looking after the Corporate Affairs Department which mainly includes licensing,
compliance of various government Acts and Regulations and represents the
Company before Central and State Government authorities;

> M/s. Chetan Meditech Private Limited is engaged in the business of manufacturing
& importing orthopaedic implants & instruments ald exporting 65"/o to TOYI of
these imported goods to countries like Fra-nce, Australia, Malaysia, Thailand etc.
arrd selling 30% to 357o domestically in India to their distributors, GEM portal
(around So/"-7OVo). The Company is incorporated as a private limited compaly and
is registered under the GST (vdth Registration no. GSTIN-24AACCC3O35AlZJ);

> On being asked about the procedure followed in M/s. Chetan Meditech to import
goods & how these imported goods are used, he informed that there is a team in
their company which prepares purchase order for the items to be imported by them
on the basis of purchase order received from their customers of abroad & India. He

further stated that they are exporting or selling the said imported goods in India
through their distributors to various patients/hospitals ald nursing home ald
they do not have any data or documents to confirm es to, on which type of
patients or hospltals these itema have been/are belng used.

> On being asked that they had paid Basic Customs Duty at NIL rate on the import of
Orthopaedic Implant, Orthopaedic Instruments, Medical Instruments etc. under
chapter 90 (9018 & 9021), he informed that the imported goods are used by
orthopaedic surgeons which are impl,anted iu physically disabled person who
have inability to executc distinctive activltles associated with movement of
self and objects resultlng from allllction of musculoskeletal disorders or
injuries. These products are implaated in the body, to compeasate for a defect
or disability caused due to musculoskeletal disorders or injures. If the person
is not treated through surgical interention by implanting such products,
remains permanent disabled and that is why they are paying NIL Basic Custom
Duty on such imported goods of Chapter Heading 90.21. Sr. No 578 read with List
30 as per the Notification No.50/2O17- Cus dated 30.06.2017 as amended from
time to time.

> On being asked whether they have aly information/documents as on which type of
patients the imported goods have been used/will be used, Shri Rajendra
Gordhanbhai Patel stated that they do not have factual details as to where these
imported goods have been used. He further stated that these items are mostly used
in surgical procedures / orthopaedic problems as implalts or as instruments.
Therefore, they thought that these can be covered in exemption notification Sr. No.
578. Therefore, they are paying Nil Basic Customs Duty by availing the benefrt of
Notifi cation No. 50 / 20 1 7-Cus dated 30.06.20 77 .

> Upon going through the Section 2(s) of The Rights of Persons with Disabilities Act,
2016, where "person with disabili!/' has been defined as "a person with lonq term
phgsicol, mental, intellectual or sensory impainnent whbh, in interaction with
barriers, hinders hb full & effectiue partbipation in socicty equally with others" alrd
upon being informed that it appears that the imported goods are not being used for
such persons, he reiterated that the imported goods are used in physically disabled
person who have inabilit5r to execute distinctive activities associated wittr movement
of self ald objects resulting from allliction of musculoskeleta-l disorders or injuries.
These products are implanted in the body, to compensate for a defect or disability
caused due to musculoskeletal disorders or injures. If the person is not treated
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through surgical intervention by implanting such products, remains permanent
disabled. Therefore, considering intended purpose of the Product' these
products are meant to cure phyEical dlsabllity caused due to Musculoskeletal
disorders or soft tissue injuties.

> On being asked whether the goods imported under Chapter 90 are assistive devices
or rehabilitation aids, he stated that at present he is not able to answer this
question. He will give his submission later within lweek time & same is not
submitted yet.

> Upon being asked specifically if aly mechanism has been developed by their
Compary regarding use of particular orthopaedic implarrts imported by the
company at NIL rate of Duty being used by disabled persons, or by persons having
sports injury/normal injury/traumatic injury, he stated that they do not
have/maintain euch data.

> It was informed to him that since they a-re not paying the Customs Duty on the
imported ortJropaedic appliances on the pretext that they shall be used by the
DISABLED persons (as per Sr. No. 578 of Notilication No. 50/2017-Cus dated
30.06.2017\ and upon being asked if they have gone through the Rights of Persons
with Disabilities Act, 2016, specifica,l1y Sections 2, and 89 to 92 of the said Act, he
informed to refer their submission vide letter dated 26.09.2023.

> He further vide letter dated,26.09.2023 submitted their submission regarding goods
imported under Chapter 9018/9021 by M/s. Chetan Meditech alongwith copies of
their product brochure BIOTEK Knee sports medicine & BIOTEK Shoulder Sports
medicine.

4.L Letter dated 76.09.2023 was issued to M/s. Chetan Meditech in respect of Bill
of Entry No.7698947 dated 06.09.2023 alongwith previous Bills of Entry requesting
them to submit clarifrcation (w.ith supporting documents such as catalogue etc.)
regarding the end use of each items imported under tl:re CTH 90211000 vide said Bi1ls
of Entry. It was also requested to justifu Exemption under the Sr. No. 578 of
Notification dated 05O/2O17 dated 30.06.2023 alongwith Pa5rment of IGST in respect
goods imported under CTH90211000. Shri Rajendra Gordhanbhai Patel on
27.09.2023 at the time of statement recording submitted their reply vide their letter
26.09.2023.In the said submission also M/s. Chetan Meditech has submitted that the
imported goods are used in soft tissue injury which involves damage to the tendons,
Iigaments, and muscles of the body. These devices are intended to cure disability
incurred from severe soft tissue injuries (Ligament or tendon tear, compiete rupture)
by reattaching soft tissue to bone or soft tissue reconstruction. Hence, they are
availing the benefit of Notification No.50/2017 dated 30.06.2017 as per Sr. No. 578,
List 30, artd Entry No. B (1) (Orthopaedic appliarces falling under heading No. 90.21
of the First Schedule).

4.2 In reference to the Rights of Persons with Disabilities Act, 20 16, it was
submitted that this act specifres/ categorizes the disabilities as Physical Disability,
Behaviour Intellectual Disability, Mental Disorder and (Mental Multiple illness),
Disability caused due to Chronic Neurological Conditions and Blood Disabilities. The
Physica-l disability further categorized in other four categories as Locomotor Disability
Visua-1 Impairment, Hearing Disability as a Impairment, and Speech and Language
Disability and painful conditions with locomotor impairment are rheumatoid arthritis
ald its variants, acute gouty arthritis, osteoarthritis, alkylosing spondylitis, the low
backache syndrome (degenerative, disc prolapse, sprain, sciatica), fractures, soft
tissue injuries (ligament, tendon injuries, meniscal injuries of knee), painful neuromas
and phantom pain in amputees, causalgia, reflex sympathetic dystrophy etc. M/s.
Chetan Meditech has further submitted that the surgical management of these soft
tissue injuries are done by their soft tissue and bone fxation implalts such as
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5. M/s. Chetan Meditech in their submission dated 02.09.2023 stated that they
are importing goods under CTH 902 1 by availing the benefit of Notification
No.50/2017 dated 30.06.2017 as per Sr. No. 578, List 3O, and Entry No. B (1).

However, upon checking details of the Bills of Entry, it has been noticed that M/s.
Chetan Meditech had declared imported goods under CTH 9018/9021 by availing the
benefit of Notification No. O5O/2017 dated 30.06.2O17 as per Sr. No. 578, List 30, and
Entry No. E(9) for the Bills of Entry frled during the period from 01.10.2018 to
06.02.2021 and it also noticed that they paid IGST @ 72o/o under Sr. No. 221 of
Schedule-Il of the Notjlication No. 07 /2017 -kfiegrated Tax(Rate) dated 28.06.2017 for
the said time period. However, for Bills of Entry flled during the period from
18.10.2022 to 3O.O9.2O23 the importer has paid IGST @ 570 under Sr. No. 255A of
Schedule-I of the Notification No. 07 /2017 -Integrated Tax (Rate) dated 28.06.2077.
The importer vide their letter dated O4.7O.2O23 has submitted that vide Notification
No. 612O22-Intergrated Tax (Rate) dated 13.07.2022 the Sr. No.22I was omitted and
a new Sr.No.255A in the Schedule-I was inserted w.e.f. from 78.07.2022.

s.
No.

Description of goods Staadar
d Rate

Integrate
d Goods

aad
Services

Tax

Conditi
on No.

90 or any
other Chapter

Assistive devices,
rehabilitation aids ald
other goods for dlsabled,
specified in List 30
appended to this Schedule.

Nil

List 3O

E.(9) Instruments and implants for severely physically haadicapped patients and
joints replacement and spinal instruments and implants including bor-re cement.

From the above, the imported goods classified under Sr.No.S78of Notification
No. 50/2017 dated 30.06.2017 are Assistive devices, rehabilitation ajds ald other goods
for disabled, specified in List 30 appended to this Schedule. The same goods are also
classifred under Schedule-I of the Notification No. 01/2O17 - Integrated Tax (Rate) dated

s
No.

Chapter/ Heading/
Sub-Heading/Tarilf

item

Description of goods

221 9021

Splints and other fracture appliances; artilicial parts
of the body; other appliances which are worn or
carried, or implanted in the body, to compensate for
a defect or disablllty; intraocular lens [other than
orthopaedic applialces, such as crutches, surgical
belts, and trusses, hearing aids]

255A 9021 Orthopaedic appliances, such as crutches, surgical
belts, and trusses; Splints and other fracture
appliances; artificial parts of the body; other
appliances which are worn or carried, or implanted
in the body, to compensate for a defect or
dtsabtlity; intraocular lens [other than hearing
aidsl";
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28.06.2077 (Sl. No. 257 of Schedule-I, List 3 Sl. No. E (9)) as amended for IGST @ 5% of
CIF value of import. Entry mentioned at Sl. No. 257 of the aforesaid Notifrcation and the
List 3, Entry No. E(9) are furnished as under :-

s.
No.

Chapter/ Heading/
Sub-Heading/Tariff

item
Description of goods

257 90 or any other Chapter
Assistive devices, rehabilitation aids and other
goods for disabled, specified in List 3 appended to
this Schedule

List 3
E(9) Instruments and implants for eeverely phyelcally haadicapped patients artd

joints replacement and spinal instruments and impiants including bone cement

It appears from the above that M/s. Chetan Meditech has wrorgly availed
Basic Custom Duty exemption for disabled by classiffing their imported goods under
CTH 9018/9021 by availing the benefrt of Notihcation No. 50/2017 dated 30.06.2017
as per Sr. No. 578, List 30, and Entry No. E(9) for pa5rment of Basic Custom Duty.
However, the same goods which are to compensate for a defect or disability of a
petson have been/are being classified under Sr. No.227 of Schedule-Il &under Sr. No.

255A instead of 51. No. 257 of Schedule-I (for disabled) of Schedule-Il of the Notification
No. 01/20l7-Integrated Tax (Rate) dated 28.06.2017 for payment of IGST.

6. M/s. Chetan Meditech is importing goods by the name orthopaedic implart,
orthopaedic instruments, medical instruments etc. under CTH 9O21 1000 (Orthopaedic
or Fracture Appliances) wherein they are availilg Basic Customs Duty exemption by
availing benefit of S1. No. 578 of Notification No. 50/2017-Cus dated 30.06.2077
Details of some of the items from their Bills of Entry are as under:

Imported Goods Items details
Orthopaedic implant HS FIBER BUTTON LOOP, HS FIBER SUTURE WITH

NEEDLE,HS FIBER TAPE etc.
Medica-1 instruments SUTURE PASSER, NEEDLE etc.
Orthopaedic instmment TISSUE GRASPER, SHAVER BLADE etc.

7. Upon seeking documents in respect of imported orthopaedic implants,
ShriRajendraGordhanbhaj Patel provided brochures /catalogues of their product
company products & their supplier's production 27.O9.2023, 03.10.2023&
O4.7O.2O23. The Photograph of some items from the submitted brochures/ catalogues
is under:

Supplier: M/s Riverpoint Medical, USA
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Suppliers Brochures/Catalogues submitted M/s. Chetan Meditech nowhere
specifies that they are the implants/instmments for disabled on1y. It appears that
these orthopaedic implants/instruments can be used for any person.

l-aro r r r lo-IEx

SUIIONHX.
Blofibef SHOULDER

IfiEE
s,cers rittolclM

E. At the front page of two product brochure of M/s. Chetan Meditech with
their trade name BIOTEK, it is mentioned that tlese brochures are for Knee
Sports Medicine & Shoulder Sports Medicine. Inside at frrst page of these
brochures it is mentioned that their company focus on new product development
in most advanced orthopaedic sector: SPORTS MEDICINE. These Sports
mediclne lmplants are used in soft tissue injury which involves damage to the
tendons, ligaments and muscles of the body. These implants are intended to cure
disability incurred from the severe soft tissue injuries (ligaments or tendon tear,
complete rupture) by reattaching soft tissue to bone or soft tissue reconstruction.
The screenshots of front pages &some of their products of shoulder & Knee are as
below:

,

KNEE

I

i
Ia:

LA
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From the front pages it appears that they are advertising their product as sports
medicine or as mentioned in their brochure as Sports medicine implants. It also
appears that these Sports medicine implants are used to cure severe soft tissue
injuries aad not in dtsability.

9. Shri Rajendra Gordhanbhai Patel, Chairman & Managing Director of M/s.
ChetanMeditech in his statement d,ated 27.09.2023 recorded under Section 108 of
Customs Act, 7962, in reply to question no. 11 of the aforesaid statement, stated that
imported goods are used by orthopaedic surgeons which are implanted in physically
disabled person who have inability to execute distinctive activities associated with
movement of self and objects resulting from allliction of musculoskeletal disorders or
injuries. These products are implanted in the body, to compensate for a defect or
disability caused due to musculoskeletal disorders or injures. If the person is not
treated through surgical intervention by implanting such products, he remains
permanent disabled that is why they are paying NIL Basic Customs Duty on such
imported goods of Chapter Heading 90.21 as per Sr. No. 578 read with List 30 as per
the Notification No.50/2017- Cus dated 30.06.2077 as amended from time to time.

10. ShriRajendraGordhanbhai Patel in his statement dated 27.09.2023 recorded
under Section 108 of the Customs Act, 1962, on being asked whether the goods
imported by them at Nil rate of Customs Duty have been /wil1 be used only for
disabled, he stated that they do not have factua.l details regarding use of imported
goods. He further stated that these items are mostly used in surgical procedures /
orthopaedic problems as implants or as instmments. Therefore, they thought that
these carr be covered in exemption Notification Sr. No.578. Therefore, they are paying
Nil Basic Custom Duty by availing the benefit of Notification No.50/2017-Cus dated
30.06.2017.

11. Upon being asked specifically if any mechanism has been developed by their
Company regarding r.rse of particular orthopaedic implants imported by the company
at NIL rate of Duty being used by disabled persons, or by persons having sports
injury/normal injury/traumatic injury, ShriRajendraGordhanbhai Patel stated that
they do not have/maintain such date. He aleo stated that they are exporting 65
to 7Oo/o of these imported goods to countries like France, Australia, Malaysia,
Thailand etc. and selling 3O7o to 357o domestically in India to their distributors,
GEM portal (around So/o-loo/ol.

12. M/s. ChetanMeditech vide their letter dated,26.09.2023 has submitted that the
imported goods are used in soft tissue injury which involves damage to the tendons,
ligaments, and muscles of the body. These devices are intended to cure disability
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incurred from severe soft tissue injuries (Ligament or tendon tear, complete rupture)
by reattaching soft tissue to bone or soft tissue reconstruction.

13. Upon being asked view of M/s. ChetanMeditech regarding "The Rights Of
Persons With Disabilities Act.2016", specifically Section 2, Section 89 to 91 & Section
92 as they are paying Nil Customs Duty on imported orthopaedic appliances,
ShriRajendraGordhanbhai Patel during the course of statement recording submitted
their letter dated 26.09.2023 vide which he has submitted that the imported goods are
used in soft tissue injury which involves damage to the tendons, ligaments, and
muscles of the body. These devices are intended to cure disability incurred from severe
soft tissue injuries (Ligament or tendon tear, complete nrpture) by reattaching soft
tissue to bone or soft tissue reconstruction. In reference to the Rights of Persons witlr
Disabilities Act,2Q76, it is submitted that this act specilies /categorizes the disabilities
as Physical Disability, Behaviour Intellectual Disabil-ity, Mental Disorder and (Menta.l
Multiple illness), Disability caused due to Chronic Neurological Conditions and Blood
Disabilities. The Physical disability further categorized in other four categories as
Locomotor Disability Visual Impairment, Hearing Disability as a Impairment, and
Speech and Language Disability and painful conditions with locomotor impairment are
rheumatoid arthritis arrd its variants, acute gouty arthritis, osteoarthritis, anlrylosing
spondylitis, the low backache syndrome (degenerative, disc prolapse, sprain, sciatica),
fractures, soft tissue injuries (ligament, tendon injuries, meniscal injuries of knee),
painful neuromas ald phantom pain in arnputees, causalgia, reflex s5rmpathetic
dystrophy etc. M/s. ChetanMeditech has further submitted that the surgical
management of these soft tissue injuries are done by their soft tissue and bone
fixation implants such as ligament anchor, fixation buttons with closed suture 1oop,

fixation buttons with adjustable suture loop etc. And, if the person is not treated
through surgical intervention by implanting such products, remains permanent
disabled.

L4. Upon being specifrcally asked whether the goods imported by them at Ni1 rate of
Customs Duty have been /will be used only for disabled, ShriRajendraGordhanbhai
Patel stated that they do not have factuai details regarding use of imported goods and
also stated that these items are mostly used in surgical procedures / orthopaedic
problems as implants or as instruments. Upon being asked whether the imported
orthopaedic implants are used for treatment of defined in Section 2(s) of "The Rights of
Persons with Disabilities Act,2016, he submitted that these imported goods are meant
to cure physical disability caused due to Musculoskeletal disorders or soft tissue
injuries. The above two statements of M/s. ChetanMeditech appears to be
contradictory in nature.

15. ShriRajendraGordhanbhai Patel in his statement dated 27.09.2023 has also
informed that they are exporting 650/o to 7Oo/o of these imported goods to countries like
France, Australia, MaJaysia, Thailand etc. ald selling 30% to 35% domestically in
India to their distributors, GEM portal (around 5%-10%).Upon being read with para
no. 7 to 11 above, it can be inferred that the said orthopaedic implants are not for
disabled and are instead intended for treatment of soft tissue injury, sports injury,
ligament/tendon injuries, meniscal injuries of knee etc. occurring in day-to-day
activities.

16. On the basis of the above, it appeared that M/s. ChetanMeditech in this case
was imporLing goods which are intended to be used by persons suffering from soft
tissue injury, ligament/tendon injuries, or Musculoskeletal disorders due to any mis-
happening/accident etc. M/s. ChetanMeditech claim that persons using the aforesaid
imported goods are severely physically handicapped appears to be incorrect.

L7 . On going through Section 2(s) of The Rights of Persons with Disabilities Act,
2016 which defines a "person with disability" as "a person uith long tenn physical,
mental, intellectuaL or sensory impairment whirh, in interactian uith barriers, hinders
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his full & effectiue participatinn in soci.ety equally utith others", it appears that
ili is a lon term affliction lm rment as o d to a traumatic

which could be sudden and short term.-Further, in the guise of disabled persons,
the goods are being used by persons suffering from Musculoskeleta-I disorders or soft
tissue injuries, to avoid payment of Basic Customs Duty & IGST at the approPriate
rate. M/s. ChetalMeditech has a-1so not developed any mechanism or have aly factual
details which ascertain that the imported orthopaedic implants/instruments used by a
disabled person and other than disabled person. M/s. ChetanMeditech is implying in
their statement/submissions that all orthopaedic implants/instruments, which it is
importing under Customs Tariff Heading No.9018/9021, are being used for treatment
of severely physicaJly handicapped persons, while accepting that they do not
have/maintain such data. Instead, the imported goods are used for patlents suffering
from soft tissue injury, ligament/tendon injuries, or Musculoskeleta.l disorders etc.
M/s. ChetanMeditech is claiming elt types of dlseased/lajured/ sullcring from
age related issues persons to be disabled peraoaa. This does not appear to be

correct. A1so, this does not appear to be in consonalce with the spirit of the
Government in fixing the Customs Tari-ff because if the Chapter Heading 9018/9021 is
mealt solely for classifying goods used by such persons (which the Government had
specifically exempted by including S1. No. 578 in Notifrcation No. 50/2017-Cus dated
30.06.2017), then there would not have been any requirement of fixing a Basic
Custom Duty rate of 7 .5o/o (as amended from time to time), and the Government
would have simply assigrred the Chapter Heading 9Ola/9O21 at NIL Basic Custom
Duty rate in the Customs Tariff. Therefore, the submissioas of M/s.
ChetanMeditech for claiming blanket exemptlon for goods under this Chapter
Heading appear to be invalid. Further, upon going through the technica.l
specifrcation of the imported goods in the cata-logues/brochures submitted by M/s.
ChetanMeditech, it appears that the imported implants are being sold by them as

sports medicine ald same can a.lso be used by aly diseased/injured person arrd not
only by disabled person.

18. On the basis of the above, it appears that M/s. ChetanMeditech is wilfully
wrongly availing the benefit of Notification No.50/2017-Cus dated 30.06.2017 as

amended, in as much as the goods imported by them are being used by the persons
suffering from soft tissue injury, ligament/tendon injuries, or Musculoskeletal
disorders etc., whereas the said Notification exempts the goods for disabled person
oolv (Sl No 57A of Notificaton No. 50/2017-Cus dated 30.06.2017 as
amended).ShriRajendraGordhanbhai Patel in his statement dated 27.O9.2023
admitted that there is no mechanism developed by their Company to monitor use of
particular orthopaedic impiants being used by disabled persons, or by persons having
sports injury/normal injury/ traumatic injury and they do not have/maintain such
data. Thus, M/s. ChetanMeditech is availing blanket exemption for all goods by
assuming them being used for disabled persons only.

19. Chapter Heading 9021 covers "Orthopaedic Appliances, including Crutches,
Surgica.l Belts and Trusses; Splints and Other Fracture Appliances; Artificial Parts of
the body; Hearing Aids and other appliances which are worn or carried, or implalted
in the body, to compensate for a Defect or Disability''. On going through the said
Heading, it appears that orthopaedic appliances of said Chapter may be used to
remove defects ofa person arising after a genera)f trauma injury and also can be used
to remove the disability of a disabled person. For remova1 of defect, imported implalts
are leviable to Basic Custom Duty @ 7.5 o/o / 10% (as per the Customs Tariff Head),
but to remove disability of a disabled person, Basic Custom Duty is exempted.

20. From the analysis of the documents submitted by M/s. ChetanMeditech for the
imported orthopaedic implants, it appeared tlat they are used to treat the person
suffering from soft tissue injury, ligament/tendon injuries, or Musculoskeletal
disorders etc. due to various medical conditions arising out of general /accidental /
traumatic injuries and other disease/age related mobilit5r issues. As such, they do not
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appear to be used for treatment of dieabled persons. Further, M/s. ChetanMeditech in
their catalogues has nowhere mentioned that such imported implants are used to
remove disability of a disabled person.

2L. During the statement dated 27 .O9.2O23tendered by ShriRajendraGordha.nbhai
Patel, he has accepted in response to question no. 11that the List 30 under 51. No.

578 of Notifrcation No.50/2017-Cus dated 30.06.2017 is applicable for disabled
persons. Upon going through the definition of "person with disabili!y''as mentioned in
Section 2(s) of The Rights of Persons with Disabilities Act,2016, he submitted in
response to question no. 15in his statement dated 23.01.2023 that the intended use of
their implants is in sync with the said definition. However, in response to question no.
12, he clearly stated that they don't have any factua.l details as to where these
imported orthopaedic implants have been used. As these items are mostly used in
surgical procedures/orthopaedic problems as implants or as instruments, they
thought that these can be covered in exemption under Sr.No.S78of Notification
No.50/2017-Cus dated 30.06.2077. In response to question no. 20 he stated that they
do not have any mechanism or any data which ascertains that these imported goods

under Chapter Heading 9O18l9O2l are being used by disabled persons only.

22, Therefore, it appears that M/s. ChetanMeditech is directly considering
List 30 of SI. No. 578 given in the Notification No.5O/2O17-Cus dated
3O.O6,2OL7 which provides Basic Cuatoms Duty eremption for severelv

(under
which List 30 is givenl of the Notifrcation which provides Basic Custom Duty
exemption for DISABLED persons ouly.

23. M/s. ChetanMeditech has no mechanism to keep a record of a particular
imported orthopaedic implant being used by disabled person or by
diseased/traumatically injured person and assumed that all goods imported are
meant for disabled. On going through the impugned Notifications it appears that the
benefit is attracted by goods for disabled only.

24. It appea.rs that M/s. ChetanMeditech in the instant case is importing the goods
at Ahmedabad Air Cargo (INAMD4) Port and, they are specifically mentioning
Notification No. 50/2017-Cus dated 30.06.2077 (S1. No 578, List 30 Sl. No. E(9)) to
avail exemption from paJrment of Basic Custom Duty. Serial No. 578 of the said
Notification exempts Assistive devices, rehabilitation aids and other goods for
dlsabled, of Chapter 90 or any other Chapter, specifred in List 30 from pa5rment of
Basic Customs Duty. However samc goods as discussed above ia para 5 are being
classified in different category with Sr. No. 221 & 255A for payment of IGST and S1. No

578 alongwith List 30 SI. No. E (9)is reproduced below:-

Sr. No. Chapter/ Heading/ Su
b-heading/
Tariffitem

Description of goods

s78
)O or
3hapter

arry other
\ssistive devices, rehabilitation aids ald other
;oods for dlsabled, specified in List 30 appended
:o this Schedule

The List 30 as referred in 51. No. 578 above, is reproduced below:-

List 3O (See S. No. 578 ofthe Tablel

lAl (1) Braille writers and braille writing instruments
(2) Hand writing equipment Braille Frames, Slates, Writing Guides, Script Writing
Guides, Styli, Braille Erasers
(3) Canes, Electronic aids like the Sonic Guide
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(4) Opticat, Environmental Sensors
(5) Arithmetic aids like the Taylor Frame (arithmetic and algebra types), Cubarythm,
Speaking or Braille calcuiator
(6) Geometrical aids like combined Graph and Mathematical Demonstration Board,
Braille Protractors, Scales, Compasses and Spar Wheels
(7) Electronic measuring equipment, such as calipers, micrometers, comparators,
gauges, gauge blocks Levels, Rules, Rulers and Yardsticks
(8) Drafting, Drawing aids, tactile displays
(9) Specially adapted ciocks and watches
(Bl (1)Orthopaedic appliances falling under heading No.9O.21 of the First Schedule
(2) Wheel chairs falling under heading No. 87. 13 of the First Schedule
(C) Artificial electronic larynx and spares thereof
(D) Artificial electronic ear (Cochlear implant)
(E) (1) Talking books (in the form of cassettes, discs or other sound reproductions)
and large print books, braille embossers, talking calculators, talking thermometers
(2) Equipment for the mechanical or the computerised production of brajlle and
recorded materia.l such as braille computer termina-ls and displays, electronic braille,
transfer and pressing machines and stereotyping machines
(3) Braille paper
(4) AlI tangible appliances including articles, instn-rments, apparatus, specially designed
for use by the blind
(5) Aids for improving mobility of the blind such as electronic orientation and obstacle
detection appliance and white canes
(6) Technical aids for education, rehabilitation, vocational training and emplo5rment of
the blind such as braille typewriters, braille watches, teaching and learning aids, games
and other instruments and vocational aids specifically adapted for use of the blind
(7) Assistive listening devices, audiometers
(8) External catheters, special jelly cushions to prevent bed sores, stair lift, urine
collection bags
(9) Implants for severely physically handlcapped patlents and Joints replacement
and epinal ilatruments and implants iacludiag bone cement.

25. From the description of goods under Notification No. 50/2017-Cus dated
30.06.2077 as amended (Sl.No.578, List 30 S1. No. E(9)),it appears that:-

1. Assistive devices for disabled;
2. Rehabilitation aids and other goods for disabled;
3. Implants for severely physicaJly haldicapped patients and joints replacement
and spinal instruments and implants including bone cement (Sl. No. E-9 of List 30 of
Notification No. 50/ 20 1 7-Cus dated 30.06.20 17 ;

All above (SI. No. 1 to 3) are taxable at Basic Customs Duty @, NIL rate and for other
than disabled persons, Basic Cuetom Duty@7.S%ol lO% (as applicable) aod along
with other taxes levied by the government from time to time appear to be applicable.

26. On the basis of the above, it appears that the Importer for the purpose of Basic
Customs Dut5r exemption had availed benefit of Notilication No.50/2017-Cus dated
30.06.2077 as arnended (S1.No.578 List 30, E9), but the benefit of said Notification is
not attracted in the present case as the imported goods are for persons other than
disabled. In this case, applicable Basic Custom Duty @ 7.5o/ol7Oo/o of the CIF va-1ue of
import appears to be attracted as the imported goods are for persons other than
disabled.

27, LEGAL / PENALPROVISIONS:

27.1 Section 12 ofthe Cuatoma Aet, 1962
Dutiable goods:-(1) Except as otherwise provided in this Act, or any other law for the
time being in force, Duties of Customs shall be levied at such rates as may be
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specifled under the Customs Tariff Act, 1975 (51 of 1975), or any other law for the
time being in force, on goods imported into, or exported from, India.

(2) The provisions of

27.2 Sectioa lTofthe Customs Act, 1962
AsBessment of duty:- (1) An importer entering any imported goods under section 46,
or an exporter entering any export goods under secdon 50, shall, save as otherwise
provided in section 85, self-assess the duty, if any, leviable on such goods.

(2) The proper oIEcer -----

27.3 Sectioa 28(4fand 2818f of the Cuatona Act, 1962
Recovery of duties not levied or not paid or short-levied or short- paid or
erroncously refunded:-
(4) Where any duty has not been levied or not paid or has been short-levied or short-
paid or erroneously refunded, or interest payable has not been paid, part-paid or
erroneously refunded, by reason of,-
(a) collusion; or
(b) any wilfulmis-statement; or
(c) suppression of facts,

by the importer or the exporter or the agent or employee of the importer or exporter,
theproper ollicer shali, within five years from the relevant date, serve notice on the
person chargeable with duty or interest which has not been so levied or not paid or
which has been so short-levied or short-paid or to whom the refund has erroneously
been made, requiring him to show cause why he should not pay the amount specilied
in the notice.

(8) The proper ollicer shall, after allowing the concerned person an opportunity of
being heard ald after considering the representation, if any, made by such person,
determine the amount of duty or interest due from such person not being in excess of
the amount specified in the notice.

27.4 Sectioa 28AA ofthe Custotas Act, 1962
Interest on delayed paJrmcnt of duty - (1) Notwithstanding an;thing contained in
any judgment, decree, order or direction of aly court, Appellate Tribunal or aly
authority or in any other provision of this Act or the rules made thereunder, the
person, who is liable to pay duty in accordance with the provisions of section 28,
sha-lI, in addition to such duty, be liable to pay interest, if any, at the rate fixed under
sub-section (2), whether such payment is made voluntarily or a-fter determination of
the duty under that section.

(2) Interest at such----------

27.5 Section 46(41 ofthe Cuatorns Act, 1962
Entry of goods on importatlou:-(4) The importer while presenting a bill of entry
shall make and subscribe to a declaration as to the truth of the contents of such bill of
entry and shall, in support of such declaration, produce to the proper oflicer the
invoice, if any, and such other documents relating to the imported goods as may be
prescribed.

27.6 Section 111 ofthe Custorna Act, L962
Confiscation of improperly imported goods, etc:-
The following goods brought from a place outside India shall be liabIe to confiscation:-
lel
Ib)
(mJ aly goods which do not correspond in respect of value or in any other particular]

with the entry made under this Act or in the case of baggage with the declaration made
under sectjon 77 in respect thereof or in tJle case of goods under transhipment, with
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the declaration for tralshipment referred to in the proviso to sub-section (1) of
section 54;

Id ------
lq) any goods exempted, subject to any condition, from duty or any prohibition in

respect of the import thereof under this Act or a.rly other law for the time being in force,
in respect of which the condition is not observed unless the non-observance of the
condition was sanctioned by the proper ofticer;

(p) ------

27.7 Section 114A ofthe Customa Act, L962
Penalty for short-lev3r or non-lery of duty in certaln caaes :- Where the duty has

not been levied or has been short-levied or the interest has not treen charged or
paid or has been part paid or the duty or interest has been erroneously refunded by
reason of collusion or any wilfulmis-statement or suppression of facts, the person
who is liable to pay the duty or interest, as the case may be, as determined under
sub-section (8) of section 28 sha-Il also be liable to pay a penalty equal to the duty or
interest so determined:

[Provided that where such duty or interest, as the case may be, as determined under
sub-section (8) of section 28, and the interest payable thereon under section 28AA, is
paid within thirty days from the date of the communication of the order of the proper
ollicer determining such duty, the amount of penalty liable to be paid by such person
under this section sha-ll be twenty-five per cent of the duty or interest, as the case
may be, so determined:

Provided further that the benelit of reduced penalty under the first proviso shal1 be
available subject to the condition that the amount of penalty so determioed has also
been paid within the period of thirty days referred to in that proviso:

Provided also that where the duty or interest determined to be payable is reduced or
increased by the Commissioner (Appeals), the Appellate Tribuna-l or, as the case may
be,the court, then, for the purposes of this section, the duty or interest as reduced or
increased, as the case may be, shall be taken into account:

Provided a-1so that in case where the duty or interest determined to be payable is
increased by the Commissioner (Appeals), the Appellate Tribunal or, as the case may
be,the court, then, the benefit of reduced penalty under the first proviso shall be
available if the amount of the duty or the interest so increased, along with the interest
payable thereon under section 28AA, and twenty-five percent of the consequential
increase in penalty have also been paid within thirty days of the communication of the
order by which such increase in the duty or interest takes effect:

Provided also that where any penalty has been levied under this section, no pena-lty
shall be levied under section 112 or section 114.

Explanation. - For the removal of doubts, it is hereby declared that -

(i) the provisions of this section shall also apply to cases in which the order
determining the duty or interest sub-section (8) of section 28 relates to notices issued
prior to the date on which the Finance Act, 2000 receives the assent of tl:e
President;
(ii) any amount paid to the credit of the Central Government prior to the date of
communication of the order referred to in the first proviso or the fourth proviso shal1
be adjusted against the total amount due from such person.]

27.8 Section 2 of the Customs Tarilf Act, 1975
Duties specifred in the Schedules to be levied.-
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The rates at which duties of customs shall be ievied under the Customs Act, 1962 (52 of
19621, arc specified in the First and Second Schedules.

27.9 Section 3 of the Customs Tarilf Act, 1975
Levy of edditional duty equal to exclee duty, Balcs tax, local taxes and other
charges. -
(1) Any article which is imported into India shall, in addition, be liable to a duty
(hereafter in this section referred to as the additiona.l duty) equal to the excise duty
for the time being leviable on a like article if produced or manufactured in India and if
such excise duty on a like article is leviable at any percentage of its va-lue, the
additional duty to which the imported article shall be so 1iab1e sha1l be calculated at
that percentage of the va-lue of the imported article:

Provided
Explanation --------

(7) Any article which is imported into India shall, in addition, be liable to integrated
tax at such rate, not exceeding forty percent as is leviable under section 5 of the
lntegrated Goods ald Services Tax Act, 2Ol7 on a like article on its supply in India, on
the value of the imported article as determined under sub-section (8) or sub-section
(8A), as the case may be.

27.1O Section 5 ofthe Integrated Goods and Serwices Act,2OL7 (IGST Act)
Levy and Collection:

(1) Subject to the provisions of sub-section (2), there sha-ll be levied a tax called the
integrated goods and services tax on all inter-State supplies of goods or senices or
both, except on the supply of a.lcoholic liquor for human consumption, on the value
determined under Sectlon 15 of the Central Goods and Services Tax Act and at
such rates, not exceeding forty per cent., as may be notified by the Government on the
recommendations of the Council and coilected in such manner as may be prescribed
and shall be paid by the taxable person:

Provided that the integrated tax on goods imported into India shall be levied
ald collected in accordance with the provisions of section 3 of the Customs Tariff Act,
1975 on the value as determined under the said Act at the point when duties of
customs are levied on the said goods under section 12 of the Customs Act, 7962.
12\

27.11 SectionllO ofthe Finance Act,2018
Social Welfare Surcharge:
(1) There shall be levied and collected, in accordance with the provisions of this
Chapter, for the purposes of the Union, a duty of Customs, to be called a Social
Welfare Surcharge, on the goods specified in the First Schedule to the Customs TariII
Act, l97S(hereinafter referred to as the Customs TariII Act), being the goods imported
into India, to fulfrl the commitment of the Government to provide and finarrce
education, health and social securit5r.

(2) -------
(3) The Social Welfare Surcharge levied under sub-section (1), shall be ca.lculated at the
rate of ten per cent on the aggregate of duties, taxes and cesses which are levied and
collected by the Central Government in the Ministry of Finance (Department of
Revenue)under section 12 of the Customs Act, 1962 and any sum chargeable on the
goods specilied in sub-section (1) under any other law for the time being in force, as
an addition to, and in the same manner as, a duty of customs, but not including-

(a) the safeguard duty referred to in sections 8E} and 8C of the Customs Tariff Act;
(b) the countervailing duty referred to in section 9 of the Customs Tariff Act;
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(4) The Social Welfare Surcharge on imported goods sha,ll be in addition to aly other
duties of customs or tax or cess chargeable on such goods, under the Customs Act,
7962 or arry other iaw for the time being in force.

(s) ---____

27.L2 Sectionl4land Fourth Schedule of the Flnaace Act, 2O2O
Health Cess:
(1) In the case of goods specifred in the Fourth Schedule being goods imported into
India, there shall be levied and collected for the purposes of the Union, a duty of
customs, to be called the Hea-lth Cess, at the rates specified in the said Schedule, for
the purposes of finarrcing the health infrastructure and services.

12)

(3) For the purposes of calculating the Health Cess under this Chapter on the goods

specified in the Fourth Schedule, where such duty is leviable at aly percentage of its
value, the value of such goods shall be calculated in the same manner as the va1ue of
goods is calculated for the purpose of customs duty under the provisions of section 14

of the Customs Act, 1962 (hereafter in this Chapter referred to as the Customs Act).
(4) The Health Cessleviable under sub-section (1), chargeable on the goods specifiedin
the Fourth Schedule, shall be in addition to aly other duties of customs chargeable on
such goods under the Customs Act or any other law for the time being in force.
(s) --------

The Fourth Schedule (See Section 141)

The rules for interpretation of the First Schedule to the Customs Tariff Act, 1975 (51 of
1975), the Section Notes, Chapter Notes and the General Explanatory Notes of the said
First Schedule sha1l apply to the interpretation of this Schedule.

Item
No.

Description of goods

(1) (2) (3)

1

\11 goods falling under headings 9018, 9019, 9O2O,9O2L
nd 9022 of the First Schedule to the Customs Tariff Act,
t975 (51 of 1975)

Sa/o

2A. VIOL/ITIONS OF VARIOUS PROVISIONS OF L/IW BY M/s. CHETAN
MEDITECH: Whereas, from the acts of omission and commission discussed in
foregoing paragraphs, it appears that the party has contravened the following
provisions:

28.1 Section 12 and Sectiou 17 tead with Section 28(4) under Customs Act,
1962,

As a part of self-assessment, it is the responsibility of the Importer to present the
correct facts, specifications of the imported goods in the BilI of Entry ald declare the
correct details of the goods, which also covers the correct availment of Customs
Notification as per their eligibility. With the introduction of self-assessment for the
clearalce of the import goods, much faith is bestowed on the Importer. The practice of
routine assessment, concurrent audit and examination has been dispensed with and
the importer has been assigned the responsibility to assess their own goods under
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Seclion 17 of the Customs Act, 1962. However, contrary to the said provision, M/s.
ChetanMeditech failed to declare the correct Notification at the time of import. They
were well aware of the amendment as brought about in Customs Notification No

50/2017-Cus dated 30.06.2017 as amended (S1. No. 578, List 30 Sl. No. E(9) and
wilfully availed the Basic Customs Duty benefits, in as-much-as they have imported
the orthopaedic implants for patients suffering from general /accidental / traumatic
injuries and other age/disease related mobility issues in the guise of disabied persons
to evade tax. Further, tJ:ey mis-stated that they are using the imported orthopaedic
implants for severely physica-lly handicapped persons. In absence of any such default
inclusion of the Notifications as referred i.e. Notification No. 5O/2017-Cus dated
30.06.2077 as amended (S1.No.578, List 30 S1. No. E(9)), they could not go into the
details which were later on raised by the department during investigation. Therefore,
in addition to Section 17 of the Customs Acl, 1962, Section 28(4) of the Act ibid is a-lso

invokable in the instant case. Further, if the offrcers had not started the investigation,
the misuse of above Notification would not have been detected. M/s. ChetanMeditech
has suppressed the facts by mis-declaring that the imported orthopaedic appliances
shall be used by the disabled, which establishes the fftcnsreaDl the part of M/s.
ChetanMeditech to evade Customs Duty, therefore, extended period of limitation for
demand of Duty is applicable in the present case.

28.2 Section 28AA ofthe Customs Act, L962.
As M/s. ChetanMeditech has not paid the applicable Duties at the time of import of
orthopaedic implarrts, therefore, they are liable to pay interest under Section 28AA of
the Customs Act, 1962.

28.3 Section 4614|of the Custona Act, 1962
As the said Importer was working under the regime of the self-assessment, where they
had been given the liberty to determine every aspect of the import consignments, it is
the duty of the Importer to file correct details which aJso covers the correct availment of
Customs Notification in respect of the imported goods before the proper authority.
Investigation revealed that they were well aware of the facts that goods imported by
them sha-ll not be used by the disabled; neither did they have any mechanism to keep a
record of the implants being used by disabled / other tharr disabled persons. Thereby,
the Importer M/s. ChetanMeditech availed the Basic Custom Duty benefits for which
they were not eligible, causing evasion of Duty. Thus, M/s. ChetanMeditech had
violated the provisions of Section a6$\ of the Customs Act, 1962 in as much as they
have not mentioned the correct Notification in the import documents, i.e. Bill of Entry,
etc. at the time of import of the goods.

28.4 Section 11l(mf & 111(o) of the Customs Act, 1962

Section 1 1 1(m) of the Customs Act, 7962 provides that any goods which do not
correspond in respect of value or in any particulars with the entry made under this Act,
and Section 111(o) provides that any goods exempted, subject to any condition, from
Duty or any prohibition in respect of the import thereof under this Act or any other 1aw

for the time being in force, in respect of which the condition is not observed unless tJ:e
non-observance of the condition was sanctioned by the proper olficer, shall be liable to
confiscation. In the instant case, tJre Importer has failed to comply with tJ:e provisions
of Section 17 and Section 46 of the Customs Act, 1962 and deliberately suppressed the
facts and mis-utilised the Basic Custom Dut5r exemptions by wrongful availment of
Customs Notification as discussed above by way of mis-declaration, leading to the short
payment of Customs Duty and IGST. The same is recoverable under the provisions of
Section 28(4) along-with interest under the provisions of Section 28AA of the Customs
Act, 7962. Thus, M/s. ChetanMeditech has made its imported goods liable for
confiscation under the provisions of Section 1 1 1(m) & 1 1 1(o) of the Customs Act, 7962.

28.5 Section 114A ofthe Customs Act, 1962,
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As per Section 114A of the Customs Act, 7962, where the Duty has not been levied or
has been short levied by reason of collusion or witfrrlmis-statement or suppression of
facts, the person who is liable to pay the Duty or interest, as determined under Sub
section (8) of Section 28 of the Customs Act, 7962, shali also be liable to pay a penalty
equal to the duty or interest so determined. In the instant case, it appears that the
Importer wilfully availed the Basic Custom Duty benehts and has a-lso not paid Social
Welfare Surcharge and Health Cess, and thus evaded Duty which is recoverable from
them under Section 28(4) of the Customs Act, 1962 along with interest. Such an act of
omission/commission on the part of the Importer that calls for the recovery of Duty
under Section 28(4) of the Customs Act, 1962, also makes them liable for penalty under
Section 114(A) of the Customs Act, 1962.

29.1 The Basic Customs Duty (BCD) is levied under Section 2 of the Customs Tariff
Act, 1975, Socia-l Welfare Surcharge (SWS) is levied and collected, as a Duty of
Customs, vide Section 110 of the Finance Act, 20i8 (13 of 2018), Hea.lth Cess is levied
and collected, as a Dulr of Customs, vide Section 141 of the Finance Act,2O2O (12 of
2020) and Integrated goods & Service Tax is levied under Section 5(1) of Integrated
Goods & Sewice Tax 2077 (as amended), read with section 3(7) of Customs Tariff Act,
1975 (as amended). The applicable rate of Duty for the goods imported by M/s.
ChetanMeditech under Customs Tariff Heading No.9021 of the Customs Tariff Act,
1975 are tabulated as below:-

s
No

Period

Duty Rate o1.10.2018
till

or.o2.2020

oL.o5.2022
till

L7.O7.2022

.02.2020 ti,I
30.o4.2022

r8.o7.2022
till

30.o9.2023

1 BCD Rate 7Oo/o to% 7.sVo 7.5%

2
Health Cess

Rate
Oo/o 5% 5% 5%

3 SWS Rate lOV. lOYo lOVo 7OV.

4 IGST Rate 72Yo 72Vo l2o/o sYo

The above said rates of Duties have been tal<en from the below mentioned Notifications/
Acts :-

Notificatiolr(s)

BCD

1) Section 103(a) of the Finarce Act, 2O18 (Second Schedule). By
virtue of declaration under the Provisional Collection of Taxes Act,
1931, the tariff rate of 10% has come into force w.e.f. O2.O2.2O18.
2l Section 98(b) of the Finance Act, 2022 (Third Schedule) (decrease

from 107o to 7.5%o w.e.t 01.05.2022)

SWS
Section 110 of the Finance Act, 2018. By virtue of declaration under
the Provisional Collection of Taxes Act, 1931, this has come into force
w.e.f. 02.O2.2018.

Hea.lth
Cess

Section 141 of the Finance Act,2O2O (Fourth Schedule). By virtue of
declaration under the Proyisional Collection of Taxes Act, 1931, this
has come into force ut.e.f. O2.O2.2O2O.

,tLrJ I

1) Notification No.l/ 2017-Integrated Tax (Rate) dated 28.06.2017
w.e.f. 07.O7.2017
2l Vide Notification No. 6 /2O22-Intergrated Ta,\ (Rate) dated
13.07.2022 the Sr. No. 221 was omitted and a new Sr. No. 255A in the
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Schedule-I was inserted w.e.f. from 18.07.2022

The calculation of the Duty short paid/not paid is done on the basis of the data
retrieved from the EDI Systems available at Air Cargo Complex, Ahmedabad office, for
the products imported by M/s. ChetanMeditech under Customs Tariff Heading
Nos.9018 and 9021 through 47 Bills of Entries during the period 01.10.2018 to
3O.O9.2023 by claiming Basic Customs Duty exemption under Notification No.50/2017-
Cus dated 30.06.2017 (S1.No.578, List 30 51. No. E(9)) as amended & IGST benelit
under Notification No.01/ 2017-Integrated Tax (Rate) dated 28.06.2017 (S1.No.257, List
3 Sl. No. E (9)) as amended.

29.2 Duty liability ie as follows:
(A) Ahmedabad Air Carso IINAMD4I Port

242524

L442757

L36t273

L723L594

Calculation of Duty liability short/not paid by M/s ChetanMeditech Private Limited
s.

No.
Description o1.04.2018

tiu
oL.o2.2020

02.o2.2020
till

3().o4.2022

oL.os.2022
till

L7.O7.2022

La.o7.2022
till

30.o9.2023

Total

1 Total Assessable Value 6L466323 9710485 o

a
(,)
E

Rate Applicable 70.0Oo/o 10.00% 10.00%
BCD Amount
Applicable 6746632 971049 0 72667466
BCD Paid by
the party 0 0 0 0
Differential
BCD Payable 6L46632 97LO49 o 55497A6 L2667466

6o
(J

I
t
d
o

Rate Applicable
on (l) above O.OOo/o 5.00% 5.00% 5.00%

7

Health Cess
amount
Applicable 0 485524 0 3699857

8

Health Cess
paid by the
party 229747 2).95532 242s280

9

Dilferential
Health Cess
Payable 255777 o L760rO2

10

o
Fo

10.00% 10.00% TO.OOVI

11 6t4663 745657 0 1685285

t2
SWS Paid by
the party 0 22975 o

13

Differential
StrIS Payable 614663 L22643 o

Fo
u

Rate Applicable 12.OOVo 12.OO% 72.OOo/o

IGST Applicable
on (1+3+7+11) 8187314 1357526 0 4208547

16

IGST paid by
the Party 7375959 1195585 12392755

t7
Differeatial
IGST Payable 811355 L6L94L o 3a7976

18

Total Dillerential
Amount Payable 757265L L5LL449 o 8L47497
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145173950 I
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I

I

418s381 
|

L4

15 I t37s3427 1

I

73997142

2 7 .5O/o

5549786

0 0

o | ,,on",,
I Rate Applicable
I on (3+7) 1O. O0o/o

SWS Amount
Applicable 924964

219553

705411
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From the above, it appears that M/s. ChetanMeditech have not paid/short paid
Basic Customs Duty amounting to Rs. L,26,67,466/ -, Hea-lth Cess amounting to Rs.

L7,6O,LO2| -, Social Welfare Surcharge amounting to Rs.14,42,757/-, and IGST
amounting to Rs.13,61,273/-, as they have paid the Basic Customs Duty @ Ni1 rate
instead of 7.5o/o/ 10% (as applicable), and have not paid/short paid applicable SWS,
Health Cess& IGST on the imported goods by claiming undue exemption under the
above said Notifications. Thus, the total Duty short paid/not paid by M/s.
ChetanMeditech on the goods imported through Ahmedabad Air Cargo (INAMD4) is
Rs.1,72,31,59E/- as per Annexure-A to the Show Cause Notice.

30. In view of the above Show Cause Notice No. VIIJ/lO-2l lCornnr /O&A/2O23-24
dated 06.10.2023 was issued to M/e ChetanMedltech Private Limited having
registered oIlice at Plot No. MD 4, Charal Industrial Estate, DEE GIDC 2, Sa-nand,
Ahmedabad, Gujrat-382 1 10, calling upon tJrem to Show Cause to the Commissioner
of Customs, Ahmedabad as to why:

af Benefit of Customs Notification No.50/2017-Cus dated 30.06.2017 as amended
(S1. No. 578, List 30 Sl. No. E (9)) as claimed by them for exemption from payment
of Basic Customs Duty should not be denied to them;

b) Differential Dut5z amounting to Rs. L,72,3L,5981- (Rupees One Crore Seventy
TWo Lakhs Thlrty One Thousand Five Hundred arrd Ninety Eight Only)[Basic
Customs Duty amounting to 7,26,67,466/- (Rupees One Crore, Twenty Six Lakhs,
Sixty Seven Thousand, Four Hundred and Sixty Six Oniy), Health Cess amounting
to Rs.17,60,1O2/- (Rupees Seventeen l,akhs, Sixty Thousand, One Hundred and
Two Only), Social Welfare Surcharge (SWS) amounting to Rs.14,42,757/- (Rupees
Fourteen Lakhs, Forty Two Thousand, Seven Hundred and Fifty Seven Only) and
IGST amounting to Rs.13,61,273/-(Rupees Thirteen Lakhx, Sixty One Thousand,
TWo Hundred ald Sevent5r Three Only)],as discussed above in foregoing paras to
the Notice, which was short paid during the period 01.10.2018 to 30.09.2023
should not be demanded and recovered from them under Section 2E(4) of the
Customs Act,l962, read with Section 5(1) of the Integrated Goods & Service Tax,
2Ol7 (as amended) read with Section 3(7) of the Customs Tariff Act 1975 (as

amended) as they have breached the provisions of Section 12, Section 17 and
Section 46 ofthe Customs Act,7962;

cf The interest amount on the aforesaid demand of Duty at (b) above as applicable
should not be demanded from them in terms of Section 28AA of the Customs Act,
1962;

dl The goods imported during the period under consideration valued at
Rs.14,51,73,950/-(Rupees Fourteen Crores FiftyOne Lakhs Seventy Three
Thousand Nine Hundred and Fifty onlyl should not be held liable to confiscation
under the provisions of Sectlon 111(ml and Sectioa 111(o) of the Customs Act,
7962 and why redemption fine should not be imposed in lieu of confrscation under
Section 125 ofthe Customs fuct,7962;

e| Penalty should not be imposed upon them in terms of Sectlons 1 14A of the
Customs Act, 7962.

Written Submission:

31. The Noticee have submitted their reply vide letter dated 16.01.2024 wherein
they have submitted as under:

They are a Private Limited Company engaged in the import and export of
orthopaedic implant & instruments, medical/ surgical instruments which are
being imported under Chapter 90 of the Customs Tariff Act, 1975 mainly from
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suppliers, namely, M/s. Riverpoint Medical,825, NE 25th Avenue, Portland, or
97232, VSA, Biomatlante SAS, France among others; that they are importing
the goods and exporting 7O'k of those goods out of India to countries like
France, Australia, Malaysia, Thailand etc. and distributing 3O%o of the sarne

across the nation through their respective distributors.

They import orthopaedic implants & instruments, medical/surgical instruments
(hereinafter referred to as "impugned goods") such as Fiber Button Loop, Fiber
Suture with/without Needle, Needle with l,ateral Opening, Suture Passer under
Customs Tariff Heading No. 902 I 1000 (Orthopaedics or fracture appliarces) &
90i89099 (Other) of the First Schedule to the Customs Tariff Act, 1975 by
availing the benelit of Notifrcation No. 50/2017-Cus dated 30.06.2077 (SI. No.

578, List 30 SI. No. E (9)) as amended (hereinafter referred to as the "impugned
notifrcation") and paid NIL Basic Customs Duty on the impugned goods.

The contended period of dispute, i.e., between 1.10.2018 to 30.09.2023 covers
two parts of the impugned notification, one part being the pre-amendment entr5r
and the other the post-amendment. The relevant portion of the impugned
notifrcation before and after amendment is as under: -

NotiJicatlon No. 5O/2O77 (Before Amendment)

List 30
B I1) Orthopedic appliances falling under Heading no. 90.21 of the

First Schedu1e.
E (e) Instruments and implants for severely physically haldicapped

patients and joints replacement and spinal instruments a;rd
implants including bone cement

Notiticatlon No. 5O/2O17 @f@r Amcndment)
In the Union Budget 2O2O-2O21, certain changes have been made in above Entry No.
E (9) of List 30 uide NN 01/2020. The relevant portion of S.No. 578 and List 3O as it
stands aJter the amendment is as below: -

S.No. Chapter or
Heading or
sub-
heading or
tarilf item

DeBcriptiotr
Goods

of Standard
Rate

Integrated
Goods and
Services
Tax

Condition
No

(1) 12) (3) (4) (s) (6)

578. 90 or any
other
Chapter

Assistive devices,
rehabilitation aids
and other goods for
disabled, specified

NIL

Chapter
or
Heading
or sub-
heading
or tariff
item

Descriptioa
Goods

of Staadard
Ratc

Integrated
Goods and
Services
Tax

Condition
No

(1) 12) (3) 14) (s) (6)

578. 90 or
other

any

Chapter

Assistive devices,
rehabilitation aids
and other goods for
disabied, specifred in
List 30

NIL
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in List 30

List 30
B (1) Orthopedic applialces falling under Heading no. 9O.21 of the

First Schedule.
E (e) Implants for severely physically handicapped patients including

bone cement

The TRU letter to the proposed changes in the Finance Bill stated as below in respect
ofthe above amendment in NN 5O/2017:

"(2) S.No. 578 of NN 5O/2O17 dated 3Gh June 2017 prouides BCD exemption on
assistiue deuices, rehabilitation ai.d"s and other goods for disabled as mentioned. in List
3O to tle said notification. The item at E (9) is being amended to remaue ambiguitg about
its scope. The intentinn has been b couer only such items u-thich are for use of the
dtsabled. ?h{s ds clar{icatory ln 

^aare [Notifrcation No. 50/ 2ol7-Customs dated
3Oh June 2O17, as amended by notification No. 1/2O2O dated 2"a February,2o2O
refersl".
It is important to note that, although, the Customs Notification was amended, the
identical Entry in the IGST rate notification was not amended. It remained same
throughout the period of dispute. The same has been detailed below-

Descrlption
exemption:

lll Relevant extract from
List etrclosed with the
exemption Notification-
Pre-Amendment

Relevant extract from
List enclosed with the
exemption Notification-
Post- Amendment

E.9 of List 30 of
Notification No. 50/2017-
Cus dated 30.06.2077

instruments and

Implants for severely
physically handicapped
patients including bone
cement

E.9 of List 3 of Schedule I
of Notification No.
01/2017-IGST (Rate)

dated 28-06.2077

Assistive devices,
rehabilitation aids and
other goods for disabled,
specified in List 3
appended to this
Schedule
List 3

Instruments and
implants for severely
physically handicapped
patients arld joints
replacement and spinal
instruments ald
implants including bone
cement.

No Change.
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The impugned goods have application in soft tissue injury which involves
damage to the tendons, ligaments, and muscles of the body and are intended to
cure disability incurred from severe soft tissue injuries (Ligament or tendon
tear, complete rupture) by reattaching soft tissue to bone or soft tissue
reconstruction; that they are commonly used in medicine surgeries; that it may
happen due to an injury say, caused by falling from a bus, while playing etc.
ald due to sports injury, the ligaments and tendons are darnaged, arrd joints
become unstable and thus the movement of a person is restricted. In such
injuries, there is detachment of tissues.

The impugned goods as mentioned in the BOEs, namely, HS Fiber Button Loop,
HS Fiber Suture with Needle, HS Fiber Tape, Suture Passer, Needle, Shaver
Blade etc. are the implants used for fixing tendons and ligaments to bones; that
just like trauma implants, they do not replace the original iigaments or tendons
and are used to repair the damaged tendons and ligaments; that these are used
for articular damage repairs.

A person suffering from severe damage in ligaments or tendons require these
implants; that there are three grades of ligament iljury as under and the
impugned goods are used only in Grade 2 or Grade 3 injury:

(i) Grade 1- It is the least severe. It means that the ligament has been stretched
but not torn.

(ii) Grade 2- It means that the ligament has been partially torn. This usually
causes some instability in the knee joint.

(iiil Grade 3- It is the most severe type of ligament injury. It occurs when the
ligament has been completely torn. Joint instability is common in a Grade 3
ligament injury.

. A brief description of parts of suture anchors imported by the Noticee and the
photographs of the same are provided in below table:

These sutures are also called 'Fiber Sutures' for orthopaedic procedures.

firyes of
Ituplaats

Pictures Description

Anchor
Suture

Eyelet

<furchor

Scruwih
sututc Anchot

lntcdctcrca llt
Sutura Ancllp{

It is inserted into the bone.
This may be a screw
mechanism, or an interference
fit. They may be made of meta.l
or biodegradable material
(which dissolves in the body
over time).

Evelet It is a hole or a loop in the
anchor through which the
suture passes. This links the
anchor to the suture.

Suture It is attached to the anchor
through the eyelet of the
anchor. It may be of non-
absorbable materia-1 or of
biodegradable materia,l.

Shri Rajendra Gordhanbhai Patel, Chairman and Managing Director of M/s.
Chetan Meditech (Noticee) stated in his statement dated 27.O9.2O23 that they
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. As per SI. No. 578, the benefit of exemption is available to an importer if the
following conditions are satisfied cumulatively: -

(il Goods are classified under Chapter 90 or any other Chapter, and
(ii) Goods are assistive devices, rehabilitation aids and other goods for

disabled, ea enumerated under Liet 3O.

o In the present case, the department is concemed with Entry E.9 and B (1) of
List 30 and pre and post amendment. As per the same, the following products
are entitled for the exemption depending upon the concerned period:

(i) Instruments and implants for severely physically hardicapped patients and
joints replacement and spinal instruments; arrd

(ii) Bone cement
Under B (1) orthopedic appliances falling under the heading 90.27 of the First
Schedule are a.lso entitled for exemption.

In the present case, it is not in dispute that the impugned goods are classifiable
under Heading 90.21. Thus, the primary requirement is met.

On a perusal of description of the goods of S. No. 578 and description of Entry
No. E (9) and B (1) of List 30 and, it is clear that the terms ' disabled" and
"severely phgsballg handicapped patients" have not been dehned in the
Notification. Further, orthopaedic appliances under the head 90.21 are a.lso

exempted under Entry B (1) ofList 30. The Notification also does not specifu the
duration of the physical disability or haldicap i.e., whether temporary or
permanent. Entry E (9) under List 3O merely requires that the imported goods
be mearrt for seuerely physbally handbapped patients. Furthermore, under B
(I), orthopaedic goods are also exempted provided they fall under the head
90.21 which has not been disputed.

It is a settled proposition in law that if the expressions or terms used in the act
or Notification have not been defined under the said act or Notification, regard
cal be given to the natural and ordinary meaning of the said expression. To

arrive at such a meaning, as per the rule of literal interpretation, one can
possibly look into the dictionary mealings of the same.

OIO No AHM-CUSTM-000-Pr.Commr-50-2024-25 dated 03.10.2024

a-re exporting or selling the said imported goods in India through their
distributors to various patients/hospitals and that the Noticee had paid Basic
Customs Duty at NIL because the impugned goods are used by orthopaedic
surgeons which are implanted in physically disabled persons who have inability
to execute distinctive activities associated with movement of self ald objects
resulting from alfliction of musculoskeletal disorders; tJrat these products are
implanted in the body, to compensate for a defect or disability caused due to
musculoskeleta.l disorders or injuries.

The Noticee further stated that (i) the impugned goods imported by the Noticee
are eligible for NIL rate of Basic Customs Duty under SI. No. 578 read with List
30 Entry (9) of Notification No.50/2017- Cus dated 30.06.2017; and (ii) The
impugrred goods imported by the Noticee are leviable to IGST @5% under SI. No.
257 of Schedule I of the Notification No. O7/2O17- IGST (Rate) dated
2a.o6.20t7.

Various meanings attributed to the terms "disability'' and "handicap" are as
hereunder:

(i)
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(ii) Merrlam-Yebster Dlctionary -
- Handicaptis defined as a disadvantage that males achievement usually

dillicult.
- Disability:is defined as a physicaJ, mental, cognitive, or deveiopmental

condition that impairs, interferes with, or limits a person's ability to
engage in certain tasks or actions or participate in typical daily activities
and interactions.

(iii) trIorld Hedth Organizatioa-
- Disability is a restriction or inability to perform an activity in the manner

or within the range considered normal for a human being, mostly
resulting from impairment.

- Handicap is the result of an impairment or disability that limits or
prevents the fulfilment of one or severa.l roles regarded as normal,
depending on age, sex ald social and cultural factors.

(i") Article lof the Convention on the Rlghts of Persons with Disabilities -
Persons with disabilities include those who have long-term physical, mental,
intellectua-l or sensory impairments which in interaction with various
barriers may hinder their full and effective pa-rticipation in society on an
equal basis with others.

On perusal of the above deiinitions, it is clear that anything that hampers the
normal functioning of a person in societlr, is regarded to be a disability. They
have placed reliance on the decision of the Hon'ble Madras High Court in the
case of P Divgaas The Secretary to Gouefltment, Depdrtment oJ Health and
Ors. MANU|TN/46 76/20 7 7.

The claim of customs department that sports medicine implants are used to
cure severe soft tissue injuries and not in disability is erroneous; that since
severe soft tissue injury itself comes under the definition of disability, the
implalts used to treat such injuries does not make them outside the scope of
exemption provided in the Notification No. 50/2017-Cus dated 30.06.2077.

Considering the fact that the Notification No.50/2017-Cus does not define the
terrn " seuerelg physbdlg handbapped" , regard must be had to the ordinary
meaning of the same; they have relied on the judgementof theHon'ble Supreme
Court's decision of India in the case of Commr. Of C. Ex., New Delhi V.

Connaught Plnzo Restaurant (P) Ltd. 2012 (286) E.L.f. 321 (5.C.), the decision of
Delhi Tribunal in the case of Instrum.ents Orthopaed.bs uersu,s Collector of C.Ex.
Bombay 1998(99) ELT 60 and the deci.sbn of the Ld. Chennai Tribuna-l in the
case of Centerpube India ltd. uersus Commissioner of Custom.s, Chennai 2013
(296) E.L.T. 44 (TrL - Chennaifto support their contention.

Further, there is no ead-use coaditioa iabuilt in the above Sl.No. 578 as
well as List 30 restricting tlte availability of exemption only to implants which
are actually used by severely physically handicapped patients; that so long as
the impugned goods are capable of being used by severely handicapped persorl,
the exemption will be available; that the implants in question are designed and
meant for List 3O is a mixed bag containing products which are used by all
kinds of patients and not just disabled persons.

In the present case, the impugned goods imported by the Noticee, are
prescribed by registered Medical Professionals/ Health Care Professionals only
in case of severe disability. To support the same, they have enclosed the
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certifrcates issued by various medical associations and authorities certifyin 1

that the imported products are meant for severely disabled patients, as

tabulated below:

Placing reliance on the above experts'opinions, it clearly indicates that the
nature of the injury it treats is permanent as these are permartently implanterl
in the human body without which the injury could iead to a permanen t
disability. It is very clear that the nature of injury may be soft tissue injury, but
the consequence is permalent disability. Thus, the goods imported are
permanently implanted into the patient's body arrd thereby the usage is such
that is eligible to avail the benefit of the Notifrcation No.50/2017-Cus.

The entire situation is revenue neutral since there is no loss to the government
as the IGST payable in both tJ:e entries are the same percentage; that the
Hon'ble Supreme Court has consistently held that where the demand raised by
the Revenue is equal to tJ:e credit available to the assessee, then the demand is
not maintainable. In this connection, reliance is placed on:

o CCE o. Ntrragdn Polgplast [2OOS (179) WT 20 (SC)]

o CCE o. Narrno,drr Chematur [2OOS (779) ELT 276 (SC)]

c CCE v. Coca-cola India - I2OOZ (213) ELT 49O (SC)]

Taxation statutes and notifications are to be interpreted basis the definitions
given in the Taxation statute or Notification. In the absence of such a definition,
the understanding of the term in common parlalce must be adopted.
Definitions cannot be adopted from other speci{ic laws, as the purpose for
which those laws are enacted differ from the purpose of lisca-l statutes. The
above has been reiterated by the courts time and again in a catena of
judgments. A few cases are highlighted below:

(i) Commr.Of C. Ex., Neut Delhi V. Connattght Ploza Restaurant (P)

Ltd. 2012 (286) E.L.r. s2t (5.C.)
CST u. Puran Chand & Sors, (1989) 72 STC 1(SC)
Indo Intemational Industrial u. CST, AIR 1981 SC 1079

(ii)
(iii)

s.
No.

Certlficates issued by Summary of the certifrcate

l Brigadier
Agrawal,
Fellow
Germany.
Director,
Hospital

Dr. H.S.
Ms, D Ortho,

Arthroplasty,

Medi Health

Certiffing that soft tissue and bone fixation
devices such as Bone and Suture Anchor,
Fixation buttons with/without suture 1oop,

or adjustable suture loop, etc. are used to
treat soft tissue injuries of various kinds
which causes permanent physical
disability if left uncured. These are
permanent impla-ntable devices which
prevent and cure permanent impairment.

Dr.Anshu Shekhar,
MBBS, MS
(Orthopaedics), FARS
(ISAKOS), Heritage
Hospital Kachna, Raipur

These devices treat various kinds of soft
tissue injuries which causes permanent
disability if uncured. These are permanent
implantable devices which prevent and
cure perrnanent impairment.

3 Dr.Parag K. Shah, M.S.
D.N.B. (Orthopaedics),
Fracture and Orthopaedic
Hospital, Ahmedabad

These devices treat various kinds of soft
tissue injuries which causes permanent
disability if uncured. These are permanent
implantable devices which prevent and
cure perrnErnent impairment.
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In the instant case, Section 28(4) is not invokable since, there was no
suppression or collusion. In the case of Collector of Central Excise, Hgderabad
us. Chemphar Drugs and Liniments, 1989 (4o) ELT 276 /SC/, the Hon'ble Court
held that somethirq positiue other than mere inoctinn or failure on the part of the

manufacfrrer or producer or cotLscbus or deliberate withholdittg of informatbn
when tlle manufacturer knew otherwise, is requbed before it is saddled uith any
linbilitg, beyond the period of limitation. The same reasoning has been followed
in a series of cases thereafter, some of which are listed below:

(i) Padmini Products us. ColLector of Central Excise, Bangalore 1989 (43)

ELT 19s (SC);

(ii) GopalZard.aUdyog vs. Commissioner of Central Exci.se, Neu.t Delht
2O0s (188) ELT 251 (SC);

(iii) Anand Ni.shikauo Co. Ltd. us. Commrlssioner of Central Excise,
Meerut 2OO5 (188) ELT 149 (SC);

(iu) Lubi-Chem Industries Ltd. us. Collector of Central Excbe, Bombay
1994 (7s) ELT 257 (SC); a;rd,
(u) Cosmic Dge Chembal us. Collector of Centrol Excbe, Bombay 1995
(7q ELr 721 (sC).

(ui) Pushpam Pharmaceuticals Compang us. Collector of Central Excise,
Bombay, 1995 (78) ELT 401 (SC).

That they have notmis-declared the details of the imported goods but have
submitted all the relevant documents at the time of frling of Bill of Entry like
invoices, etc. clearly specified the nature of goods that are being imported; that
the validity of these documents has not been contested by the Department and
therefore it caanot be said that there was any mis-representation or
suppression of the fact.

That a mere claim for a particular classification does not amount to
suppression. Reliance is also placed on the following decisions:
(i) The decision of the Hon'ble Tribunal in the case of Commbsioner of Customs,
Trichg u. JSW Steels LTD. [2018 (364) E.L.T. 874 $n - Chennai)], (ii) The
decision of the Honble Tribunal in the case ofGlobol Exim u. Commbsioner,
2O1O (253) E.L.T. 417 (Ti-Mumbai).(iii) The decbion of the Hon'ble Karnotaka
High Court in the co-se of Kamoth Packaging Ltd. u. U.OJ. - 1992 (61) E.L.f. 548
(Kar. )

They have provided all the required documents to the customs authorities and
the imported goods in question were assessed by the Customs authorities after
due scrutiny of the invoices and after examination of the goods; that applying
correct classification and correct assessment ofthe goods was the responsibility
of the Customs authorities and the role of Noticee was to provide the required
documents; that in view of the abovementioned submission and the decision of
various courts, they caanot be held responsible or charged for wilfulmis-
statement or suppression of facts for claiming wrong exemption and tJrerefore,
extended period is not applicable in the present case.

The case involves interpretation of the provisions of the Customs Act and
Notification i.e. Classification of aly item comes within the interpretation of law
and therefore, cannot be construed to be a case of wilifuI mis-statement or
suppression of facts and therefore extended period caanot be invoked. They
have relied upon the following judgements to support their contention: (ilSlngh
Brothers us. Commissircner of Customs & Central Exci-se, Indore, 2009 (14) STR

552 [n-Del.) (11) Steelcast Ltd. us. Commissbner of Central Excise, Bhaunogar
[2OO9 (14) STR 129 [n-Del.)] $fU P.f. Educatbn & Training Seruices Ltd. us.
Commissianer of Central Exci-se, Joipur [2OO9 (14) STR 34 [n-Del.)];(tv) P.T.

Dducatbn & Training Seruices Ltd. us. Commissioner of Central Exci.se, Jaipur
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[2OO9 (14) S?R 34 [n -Del.)]; (tt) R K. Appachan us. Commi-ssinner of Centrat
Exci.se, Polakkad [2OO7 (7) STR 23o[n-Bang.)].

That the impugrred goods cannot be held liable for conliscation under Section
111(m) of tJle Customs Act.; that there was no mis-declaration eittrer in respect
of va1ue, description, classihcation or in any other particular with t1:e entry
made under the Customs Act and tlterefore the proposal for confiscation of the
impugned goods under Section 111(m) of the Customs Act is not sustainable in
law. They have relied on the decision of Hon'ble Supreme Court in Northem
Plo.stic Ltd. us. Commissioner of Central Excise, the decisinn of the TibunaL in the
co.se of Ace Kargoutoys us. Commissircner of Customs, 2OO3 (158) ELT 5OS (T),

the Tribuna1's decision in the case ofCommissioner of Customs us. MarutiUdyog
Ltd., 2OO2 (141) ELT 392 (T), Hindustan Leuer Ltd. us. Commissioner of Customs,
1996 (83) ELT 52O and Metro Tgres Ltd. us. Commi-ssioner of Central Excbe,
1994 (74) ELT 964

That the impugned goods cannot be held liable to confiscation under Section
1 1 1(o) of the Act as the exemption was rightly claimed as these impugned goods

are used for treating disability; that the imported goods were used to treat soft
tissue injuries and these injuries can be of permanent nature if left uncured;
that the goods are capable of use to treat disability and it is not necessarJr to
show the end use.Relialce is placed on P Ripakumar& Co. vs. Union of India-
1991 (54) ELT 67 and in the case olPorcelain Cra-fts and Components Exim Ltd.
vs. CC, Calcutta- 2001 (198) ELT 471.

Section 1 1 1 of the Customs Act provides for liability for confiscation of the
improperly imported goods,therefore, only imported goods can be confiscated
under Section 1 1 1 of the Customs Act; that once the goods are cleared for home
consumption, they cease to be imported goods as defrned in Section 2(25) of the
Act and consequently are not liable to confiscation under Section 111 of the
Act. They have relied on the decision of the Hon'ble Bombay High Court in the
case of Bussa Ouerseas & Properties us. C-L- Mahar, Assbtant Commi-ssioner of
Customs, Bombag, 2004 (163) ELT 304 (Bom-) which hos been rr,aintained by the
Hon'b1e Supreme Court of India reported at 2OO4 (163) E.L.T. A160 (SC).

As per the provisions of the Act, interest could be demanded only if the assessee
is liable to pay the principal amount. From the submissions made above, it is
evident that since the demand of duty is not sustainable, the question of
recovering interest does not arise. Thus, the SCN proposing interest is iiable to
be dropped. Reliance is placed on the judgement rn the case of Pratibha
Processors us. Union of India, 1996 (88) ELT 12 lSCJand the judgement in the
case of Co mmis sioner of Customs us. Jagathi Kri.shna, 2OOO (119) ELT 4 (SC).

In the foregoing paragraphs, it has been submitted in detail that no further
duty is payable as the Noticee had correctly taken benefit of the impugned
notification; that for the same reasons, no penalty under Section 114A can be
recovered; that for the sa-ke of brevity and in order to avoid unnecessary
repetition, it is requested that the submissions made with regard to the duty
portion may be considered as part of the submissions relating to the imposition
of pena.lty. Thus, since no demand is sustainable, for the sarne reason no
penalty is imposable on the Noticee. Reliance is placed on the decisions in the
case of Collector of Central Excise us. H.M.M. Limited, 1995 (76) ELT 497 /Scj,the
case of Commis sioner of Central Excbe, Aurangabad us. Balakrishna Industries,
2006 (2Oi) ELT 325 /SC/,on the case of Commissioner of Customs us. Videomax
Elcctronics, reported at 2O11 (264) ELT 0466 (Ti-Bom.), rJnbn of Indin us.
Rajasthan Spinning & Weauing Mills 2OO9 (238) E.L.T. 3 (S C.) , Hindustan SteeL
Ltd. us. State of Orissa, 1978 (2) E.L.f . p159), Akbar Badruddin liwani us.
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Collector of Customs, 1990 (47) ELT 161, K. K. Aroro vs. Commbsioner of
Custorns, Mumbai" 2OO7 (212) E.L.T. 33 ffn-Murnbai)

The Noticee has concluded his submission with the following prayer:

(i) Drop tlee proceedings initiated vide
2 1 /COMMR. /O &A / 2023-24 dated 06. 10.2023;

scN F. NO. Vr[/ 10-

(ii) Allow the benefit of Customs Notifrcation No. 50/2017-Cus dated 30.06.2077
as amended (SI. No. 578, List 30 SL No. E (9)) for exemption from pa5rment of
Basic Customs Duty;

(iii) Hold that tJ:e demand of duty aggregating to Rs. 1,72,31,5981- in the form of
Basic Customs Duty, Health Cess, Socia-l Welfare Surcharge and IGST under
Section 28(4) of the Customs Act, 1962 is not sustainable;

(i") Hold that no interest is applicable on the aforesaid demald under Section
28AA of the Customs Act,7962.

(") Hold that the goods imported during the period under consideration should
not be held liab1e to confiscation under Section 1 1 1(m) artd 1 1 i (o) ard
redemption fine should not be imposed.

(vr) Hold that no penalty is imposable on the Noticee under Section 114A of the
Customs Act, 1962;

("ii) Grant a personal hearing;

("iii) Pass such other order or orders as may be deemed frt a-nd proper in the facts
and circumstances of the case.

PERSONAL HEARING:

DISCUSSION AND FINDINGS:

33. I have carefully gone through the relevaat records, the written submission
dated 16.01.2024 mad,e by the Noticee M/s. Chetan Meditech h/t. Ltd. as well as
compilation of statutory provisions and case laws submitted by their advocate during
tlre personal hearing held on 11.09.2024.

33.1 I find that the present case czune into light when the assessing/appraising
officer observed during the assessment of Bill of Entry No. 7 698947 dated 06.09.2023
at the time of out of charge that M/s. Chetan Meditech was wrongly availing the
benefit of Notifrcation No.50/2017-Cus dated 30.06.2017 as tJre goods imported in
this case were being used in orthopaedic surgeries of trauma injuries/sports injuries
occurring during day-to-day activities of a normal person or due to age related issues,
and are not being used for disabled persons. Thus, it appea-red that M/s. Chetan
Meditech had availed inappropriate ald undue beneht of Notification No.50/2017-Cus
dated 30.O6.2017 (Sl. No 578, List 30 SI. No. E (9)) as amended (which are available to
imported goods used for disabled persons only) and was liable to pay the duty not
paid/short paid for the period 01.10.2018 to 30.O9.2O23 under Section 28(4) of the
Customs Act, 1962 (hereinafter referred to as "the Act") along-with applicable interest
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under Section 28AA of the Act. Further, it appeared that as the subject goods were
imported by reason of wilfulmis-statement resulting in misuse of Notification benefit,
the subject goods were liable for confiscation under Section 111(m) ald Section 111(o)

of the Act and M/s. ChetanMeditech had rendered themselves Iiable to applicable
penalty under the Act.

34 From the facts of the case and submissions of the Noticee, following questions
have arisen for consideration in the present case:-

i Whether the benefit of Notilication No.5O/2017-Cus dated
30.o6.2017 (S1.No.578, List 30 Sl.No.E (9)) as amended (NIL BCD)is
available on the goods imported by M/s. ChetarMeditech M. Ltd. i.e.
Orthopaedic or fracture appliances/implants such as Femoral
Componeat and Tibial Base Plate uader Customs Tarilf Heading
No.9O2131OO (Artificiel Joints) & 9O2139OO (Other) of the First
Schedule to the Customs Tariff Act, 1975 or they are liable to pay
Customs Duty as per Customs Tarilf rate at 7.5"/"1 LO%" and the
differential duty of IGST@ l2Yo under Sl. No. 221 of Schedule-Il of
Notification No.Oll2OLT - Integrated Tax (Ratef dated,28.06.2O17 (upto
L7.O7.2022! and thereafter IGST@ 57o under Sr.No.255A of Schedule-I
of Notification No.Ol/2O17 - Integrated Tax (Ratel dated 28.06.2O17 (as

amended by Notifieation No.6l2O22-Integrated Tax (Rate) dated
13.07.2o221 is liable to be recovered from M/s. ChetanMeditech as
proposed in the Show Cause Notice?

34.1 Points at Sr. No.(ii) supra, viz. Duty liability with interest ald penal liabilities
would be relevant only if the main point stated at Sr.No. (i) supra is decided in line
with the view proposed in the Show Cause Notice. Thus, the main point is being taken
up firstly for examination.

35. Whether the benefit of Notifrcation No,5O/2O17-Cus dated 30,06,2017
(S1.No,578, List 30 Sl. No. E (9)) as amended (NIL BCD) is available on the goods
imported by M/s. ChetauMeditech H. Ltd. i.e. Orthopaedic or fracture
appliances/ implants such as Femoral Compottetrt and Tibial Base Plate under
Customs Tariff Heading No.9O2131OO (Artifrcial Joints| & 9O2139OO (Other) of
the First Schedule to the Custotrs Tarifi Act, 1975 or they are liable to pay
Customs Duty as per Customs Tariff rate at 7.5"/"1 LO"/" and the differential duty
of IGST@ L2o/o anilet Sl. No. 22L of Schedule-Il of Notifrcation No.O1/2O17 -

Integrated Tax (Ratel dated 28.O6.2O17 (upto L7.O7.2022t, and thereafter IGST @
57o under Sr.No.255A of Schedule-I of Notification No.O1/2017 - Integrated Tax
(Rate) dated 28.O6.2OL7 (as ameaded by Notilication No,6l2O22-Integrated Tax
(Rate| dated L3.O7.20221 is liable to be recovered as proposed in the Show Cause
Notice?

35.1 I find that the Noticee M/s Chetal Meditech is engaged in import & export of
orthopaedic implant & instruments, medical/surgical instmments (hereinafter
referred to as "the goods") such as Fiber Button Loop, Fiber Suture with/without
Needle, Needle With Laterai Opening, Suture Passer under Customs Tariff Heading
No.90211000 (Orthopaedics or fracture appliarces) & 90189099 (Otherlof the First
Schedule to the Customs Tariff Act, 1975 (hereinafter referred to as the "CTA") mainly
from, M/s RIVERPOINT MEDICAL, 825, NE 25ih AVENUE PORTLAND, OR 97232,
USA, BIOMATLANTE SAS, France and other suppliers. M/s. Chetan Meditech is

lt

Page 32 of 53

Whether the consequeutial actions such as re-determination of
Customs Duty alongwith interest on differeatial Customs Duty, liability
of confrscation of the imported goods aad the penalties on M/s. Chetan
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importing the goods and exporting about 7Oo/o of those goods out of India and
distributing about 3O%o of the same across the nation through their distributors ald
the distributors further supply the goods to hospitals/patients. At the tirne of import
of the goods, they are availing benefit of Notification No.50/2017-Cus dated
30.06.2017 (Sl. No 578, List 30 S1. No. E (9)) as amended and paying NIL BCD on the
imported goods. Entry mentioned at SI.No.578 of Notification No.50/2017-Cus dated
30.06.2077 and the List 30 reads as under :-

List 3O (See S. No. 578 ofthe Tablel

(Af(1) Braille writers and braille writing instruments

(2) Hand writing equipment Braille Frames, Slates, Writing Guides, Script Writing
Guides, Styli, Braille Erasers
(3) Canes, Electronic aids like the Sonic Guide
(4) Optical, Environmental Sensors
(5) Arithmetic aids like the Taylor Frame (aritlmetic artd algebra types), Cubarythm,
Speaking or Braille ca-lculator
(6) Geometrical aids like combined Graph and Mathematica.l Demonstration Board,
Braille Protractors, Scales, Compasses and Spar Wheels
(7) Electronic rneasuring equipment, such as calipers, micrometers, comparators,
gauges, gauge blocks kvels, Rules, Rulers and Yardsticks
(8) Drafting, Drawing aids, tactile displays
(9) Specially adapted clocks and watches

(Bfl1)Orthopaedic appliances falling under heading No.90.21 of the First

Schedule

(2) Wheel chairs falling under heading No. 87.13 of t1te First Schedule
(Cf Artifrcial electronic larynx and spares thereof

(D) Artificial electronic ear (Cochlear implant)

(Ef (1) Ta.lking books (in the form of cassettes, discs or other sound reproductions) arrd
Iarge print books, braille embossers, talking calculators, talking thermometers

(2) Equipment for the mechanical or the computerised production of braille and
recorded material such as braille computer terminals and displays, electronic
braille, transfer and pressing machines and stereotyping machines
(3) Braille paper
(a) il tangible appliances including arlicles, instruments, apparatus, specially
designed for use by the blind
(5) Aids for improving mobility of the blind such as electronic orientation and
obstacle detection appliance and white canes

s.
No.

Descriptiotr of goods
Standard

Rate

Integrate
d Goods

and
Seryices

Tax

578
90 or aly

other Chapter

Assistive devices,
rehabilitation aids and
other goods for dlsabled,
specilied in List 30
appended to this
Schedule.

Ni1
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(6) Technical aids for education, rehabilitation, vocational training and employment
of the blind such as braille typewriters, braille watches, teaching and learning aids,
games a;rd other instmments a-nd vocationaL aids specifrcally adapted for use of the
blind
(7) Assistive listening devices, audiometers
(8) External catheters, special jelly cushions to prevent bed sores, stair lift, urine
collection bags
(91 Implants for severely phyeically handicapped Petients and joints
replacemert and spinal iastruments and laplants includiag bone cemeat.

35.2 1a-lso find that M/s. Chetan Meditech had declared imported goods under CTH
9018/9021 by availing the benefit of Notification No. 050/2017 dated 30.06.2017 as
per Sr. No. 578, List 30, and Entry No. E(9) for the Bills of Entry frled during the
period from 01.10.2018 to 06.02.2021 and it is also noticed that they paid IGST @
72o/o tndcr Sr. No. 221 of Schedule-Il of the Notification No. 01/ 2Ol7-Integrated
Tax(Rate) dated 28.06.2017 for the said time period. However, for Bi1ls of Entry liled
during the period from 18.10.2022 to 30.09.2023 the importer has paid IGST @ 5%

under Sr. No. 255A of Schedule-I of the Notifrcation No. 01/2017-Integrated Tax (Rate)

dated 28.06.2017. The importer vide their letter dated O4.1O.2O23 has submitted that
vide Notification No. 6 /2O22-IntergratedTax (Rate) dated 13.07.2022 the Sr. No. 221
was omitted and a new Sr. No. 255,.{ in the Schedule-I was inserted w.e.f. from
78.07.2022.

Splints arld other fracture appliances; artificial parts
of the body; other appliances whrch are worn or
carried, or implanted in the body, to compensate for
a defect or disabilit5r; intraocular lens [other than
orthopaedic appliances, such as crutches, surgical
belts, and trusses, hearing aids]

It can be seen from the above that the imported goods classified under Sr.No.578 of
Notification No. 50/2017 dated 30.06.2O17 are Assistive devices, rehabilitation aids and
other goods for disabled, specified in List 30 appended to this Schedule. It is also seen

that the same goods are also classified under Schedule- I of the Notification No.

07/2017 - Integrated Tax (Rate) dated 28.06.2017 (S1. No. 257 of Schedule-I, List 3 S1.

No. E (9)) as amended for IGST @ 5% of CIF value of import. Entry mentioned at Sl. No.

257 of lhe aJoresaid Notification and the List 3, Entry No. E(9) is furnished as under :-

S
Chapter/ Heading/
Sub-Heading/Tariff

item
Description of goods

257 90 or any other Chapter
Assistive devices, rehabittation aids arrd other
goods for dlsabled, specified in List 3 appended to
this Schedule

The List 3 of Schedule-I, as referred to in S1. No. 257 above, is reproduced below:-

s.
No.

Chapter/ Heading/
Sub-Heading/Tariff

item

Description of goods

221 902t

255A 9021 Orthopaedic appliances, such as crutches, surgical
belts, and trusses; Splints and other fracture
appliances; artihcial parts of the body; other
appliances which are worn or carried, or implanted
in the body, to compensate for a defect or
disability; intraocular lens [other than hearing
ajdsl";
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List 3 (See S.No.257 ofthe Schedule Il
(A) Braille writers ald braille writing instruments

(2) Hand writing equipment Braille Frames, Slates, Writing Guides, Script Writing
Guides, Sty1i, Braille Erasers
(3) Canes, Electronic aids like the Sonic Guide
(4) Optical, Environmental Sensors
(5) Arithmetic aids like the Taylor Frame (arithmetic and algebra types), Cubarythm,
Speaking or Braille calculator
(6) Geometrical aids like combined Graph a-nd Mathematical Demonstration Board,
Braille Protractors, Scales, Compasses and Spar Wheels
(7) Electronic measuring equipment, such as calipers, micrometers, comparators,
gauges, gauge blocks Levels, Rules, Rulers and Yardsticks (8) Drafting, Drawing
aids, tactile displays
(9) Specially adapted clocks and watches

(Bf Orthopaedic applialces falling under heading No. 902lof the First Schedule
(2) wheel chairs falling under heading No. 87.13 of the First Schedule

(C) Artificial electronic larynx and spares thereof
(D) Artificial electronic ear (Cochlear implant)
lE) Talking books (in the form of cassettes, discs or other sound reproductions) and
large-print books, braille embossers, talking calculators, talking thermometers

(2) Equipment for the mechaaical or the computerized production of braille and
recorded material such as braille computer terminals and displays, electronic
braille, transfer and pressing machines a-nd stereo typing machines
(3) Braille paper
(a) AU tangible appliances including articles, instruments, apparatus, specially
designed for use by the blind
(5) Aids for improving mobility of the blind such as electronic orientation and
obstacle detecting appliance and white canes
(6) Technical aids for education, rehabittation, vocational training and emplo5rment
ofthe blind such as Braille typewriters, braille watches, teaching and learning aids,
games and other instruments and vocational aids specifically adapted for use of the
blind
(7) Assistive listening devices, audiometers
(8) External catheters, special jeliy cushions to prevent bed sores, stat lift, urine
collection bags.
(9f Implaats for severely physlcally haadlcapped patleats aad joiats
replacement and spinal instruments and implants including bone cement.

35.3 From a plain reading of the above entries, it is evident that Notification No.
50/2017-Cus dated 30.O6.2O17 as amended (S1.No.578, List 3O S1.No.E(9)) and
Notilication No.01/ 2O17-Integrated Tax (Rate) dated 28.06.2017 as amended (S1.

No.257 of Schedule-I, List 3 Sl. No. E(9)) are alike. Entry at S1.No.578, List 30
Sl.No.E(9)) of Notification No.50/2017-Cus dated 30.06.2017 as amended provides full
exemption from pa5rment of BCD for goods for disabled person whereas entry at 51.

No.257 of Schedule-I, List 3 S1.No.E(9)) of Notification No.01/ 2O l7-Integrated Tax
(Rate) dated 28.06.2017 provides lower rate of IGST i,.e. 5o/o for goods for disabled
person. Further, from the description of goods of above said serial nos., it is
apparently clear that it covers:-

1. Assistive devices for disabled;
2.Rehabilitation aids and otleer goods for dlsabled;
3. Implants for severely physically handicapped patients and joints replacement
and spinal instruments and implants including bone cement (S1. No. E-9 of List 30
of Notification No.50/2017-Cus dated 30.06.2017 & List 3 of Schedule-I of
Notifrcation No.01/20l7-Integrated Tax (Rate) dated 28.06.2017) for disabled;
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AII above (Sl.No. 1 to 3) are taxable at BCD @ NIL rate & IGST @ Sok and' for other than
disabled peraotrs, BCD @7.5V"1 1O7o las applicablef and IGST @ l2yo along with
other taxes levied by the government from time to time appear to be applicable.

35.4 It is forthcoming from the above that M/s. Chetan Meditech has wrongly
availed Baslc Custon Dut5r exemptioa for dlsabled by classiffig their imported
goods under CTH 9Ol8l9o2t by availing the benefit of Notification No. 50/2017 dated
30.06.2017 as per Sr. No. 578, List 30, and Entry No. E(9) for payment of Basic
Custom Duty. However, I find it extremely surprising t.I at the same goods which the
Noticee/Importer states are meant to compensate for a defect or disability of a
person have been/are being classifred under Sr. No.227 of Schedule-Il (duty payable @
72Vo (ttpto 17.O7.20221 & under Sr. No. 255A of Schedule-I (duty payable @ 5%o w.e.f .
18.O7.2022) of the Notilication No. 01/2017-Integrated Tax (Rate) dated 28.O6.2Ol7for
payment of IGST when there is an entry exactly identical to Sr. No.578 of Notification
No.50/2017-Cus available in Notification No.Ol /2017{ntegrated Tax (Rate) i.e. 51. No.

257 of Schedule-I (for disabled) of the Notification No. 01/2017-Integrated Tax (Rate)

dated 28.06.2017 wherein the IGST payable is 5%.It is therefore, apparent from the
above that M/s. Chetan Meditech was very much aware that Sr.No.221 of Notilication
No. 01/2017-Central Tax (Rate) dated 28.06.2017 as amended aptly covers the goods
imported by them as they are other than orthopaedic appliances, such as crutches,
surgical belts, ald trusses, hearing aids and these goods imported by them are
implalted in the body of their patients solely to compensate for a defect or disability in
the patient. This act of M/s. Chetan Meditech indicates that even though the Noticee
was very much aware that the benefit of Sr.No.578 of Notiftcation No.5O/2017-Cus was
not available to them, they deliberately availed the benefit of the same in order to avail
fuIl exemption from Basic Customs Duty.

35.5 Further, upon seeking documents in respect of imported orthopaedic implants,
Shri Rajendra Gordhanbhai Patel provided brochures / catalogues of their company
products & their supplier's production The Photographs of some items from the
submitted brochures/ catalogues are as under:

Supplier: M/s Riverpoint Medlcal, USA
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Germany
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On going through the aJorementioned Suppliers' Brochures/ Catalogues submitted
by M/s. Chetan Meditech, it is found that it is nowhere specified that they are the
impla-nts/instruments for dieabled only. This implies that these orthopaedic
implants/instruments carr be used for any person including disabled persons.

35.6 I further frnd that at the ftont page of two product brochure of M/s.
Chetan Meditech with their trade name BIOTEK, it is mentioned that these
brochures are for Knee Sports Medicine & Shoulder Sports Medicine. At flrst page

of these brochures it is mentioned that their company focuses on new product
development in most advanced orthopaedic sector: SPORTS MEDICINE. These
Sports mediciae lmplants are used in soft tissue injury which involves damage
to tJle tendons, Iigaments and muscles of the body and these implalts are
intended to cure disability incurred from the severe soft tissue injuries (ligaments
or tendon tear, complete rupture) by reattaching soft tissue to bone or soft tissue
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reconstruction. The screenshots of front pages &some of their products of
shoulder & Knee are as below:
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From a glimpse of the front pages of the aforementioned brochures, it is apparently
clear that they are advertising their product as sports medicine or as mentioned in
their brochure as Sports medicine implarts i.e. they were being sold by them as
sports medicine and the sarne can be used by any diseased/injured person and not
by disabled persons only. It therefore follows that these Sports medicine implarts are
used to cure severe soft tissue injuries aad are not used in disability.

35,7 I also find that the statement of Shri Rajendra Gordhanbhai Patel, Chairman &
Managing Director of M/s. Chetan Meditech was recorded on 27.09.2023 under
Section 108 of Customs Act, 1962 wherein upon being specifrcally asked whether the
goods imported by them at Nil rate of Customs Duty have been /wil1 be used only for
disabled, he stated that they do not have factual details regarding use of imported
goods and a.lso stated that these items are mostly used in surgical procedures /
orthopaedic problems as implants or as instruments. Upon being asked whether the
imported orthopaedic implants are used for treatment as defined in Section 2(s) of
"The Rights of Persons with Disabilities Act,2016, he submitted that these imported
goods are meant to cure physical disability caused due to Musculoskeletal disorders or
soft tissue injuries. It is apparent that the above two statements of M/s. Chetan
Meditech contradict each other. F\rther Shri Rajendra Gordhanbhai Patel in his
statement dated 27.09.2023 has also informed that they are exporting 650/o to 7Oo/o of
these imported goods to countries like France, Australia, Malaysia, Thailand etc. and
selling 30% to 35%o domestically in India to their distributors, GEM portal (around 5%-
loo/ol.

35.E On going through Section 2(s) of The Rights of Persons with Disabilities Act,
2016 which defines a "person with disabilifi/' as "a person with long terrn phgsical,
mental, intellectuol or sensory impoinnent whb\ in interaction with barriers, hinders
hi-s full & effectiue partbipatinn in socbty equollg utith others", it appears that
disabilitv is a lons term amiction tm ent as oDDosed to a traumatic iniurv.
which could be sudden and short term. Further, in the guise of disabled persons,
the goods are being used by persons suffering from Musculoskeleta-l disorders or soft
tissue injuries, to avoid pa5rment of Basic Customs Duty & IGST at the appropriate
rate. M/s. Chetal Meditech has neither developed any mechanism nor have aly
factual detajls which ascertain that the imported orthopaedic implants/instruments
are used by a disabled person and other than disabled person. M/s. Chetan Meditech
is implyng in their statement/ submissions that all orthopaedic
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implants/instruments, which it is importing under Customs Tariff Heading
No.9018/9021, are being used for treatment of severely physically handicapped
persons, while accepting that they do not have/maintain such data. Instead, the
imported goods are used for patients suffering from soft tissue iI. jury,
ligament/tendon injuries, or Musculoskeletal disorders etc. M/s. Chetan Meditech is
claiming all types of diseaeed/iajured/ suffering fron age related issues persons
to be disabled persona which is absolutely incorrect. Also, this does not appear to be

in consonance with the spirit of the Government in fixing the Customs Tariff because
had the Chapter Heading 9Ol8/9021 been meant solely for classifying goods used by
such persons (which the Government had specifically exempted by including Sl. No.

578 in Notification No.5O/2017-Cus dated 30.06.2017), then there would not have

been aly requirement of frxjng a Basic Custom Duty rate of 7 .5o/o (as amended from
time to time), and the Government would have simply assigned the Chapter Heading
9OI8/9O21 at NIL Basic Custom Duty rate in the Customs Tariff Thereforc, the
submiseione of M/s. Cheten Meditech for clalmlag blaaket exemPtion for goods
uader this Chapter Headlag appear to be iavalld. Further, upon going through the
technica.l specification of the imported goods in the catalogues / brochures submitted
by M/s. Chetan Meditech, it is apparently clear that the imported implants are being
sold by them as sports medicine and same can also be used by aly diseased/ injured
person and not only by disabled person. Further, M/s. Chetan Meditech in their
catalogues has nowhere mentioned that such imported implants are used to remove
disability of a disabled person. Thus the claim of M/s. Chetan Meditech that the
imported goods are being used for persons who are severely physically handicapped
does not hold any merit.

35.9 In view of the facts mentioned above, it is evident that M/s. Chetan Meditech is
wilfu1ly wrongly availing the benefit of Notification No.5O/2017-Cus dated 30.06.2017
as amended, in as much as the goods imported by them are being used by tJ:e persons
suffering from soft tissue injury, ligament/tendon injuries, or Musculoskeleta,i
disorders etc., whereas the said Notification exempts the goods for disabled person

onlv (S1. No 578 of Notification No. 50/2017-Cus dated 30.06.2017 as amended).Shri
Rajendra Gordhalbhai Patel in his statement dated 27.O9.2023 admitted that there is
no mechanism developed by their Company to monitor use of particular orthopaedic
implants being used by disabled persons, or by persons having sports injury/ normal
injury/ traumatic injury and they do not have/maintain such data. Thus, M/s.
Chetan Meditech is availing bialket exemption for aJl goods by assuming that the
sarne are being used for disabled persons only.

35.10 A plain reading of Chapter Heading 9021 reveals that it covers "Orthopaedic
Appliances, including Cnrtches, Surgical Belts and Trusses; Splints and Other
Fracture Appliances; Artificial Parts of the body; Hearing Aids and other appliances
which are wom or carried, or implanted in the body, to compensate for a Defect or
Disabilif'. On going through the said Heading, it is discernible tJrat orthopaedic
appliances of said Chapter may be used to remove defects of a person arising after a
generaT l trauma injury and a-lso can be used to remove the disability of a disabled
person but for remova,l of defect, imported implants are leviable to Basic Custom Duty

@ 7.5 o/o / 1O% (as per the Customs Tariffl, but to remove disability of a disabled
person, Basic Custom Duty is exempted. Further, as discussed earlier, analysis of the
documents submitted by M/s. Chetan Meditech for the imported orthopaedic implants
revealed that they are used to treat tJre persons suffering from soft tissue injury,
ligament/tendon injuries, or Musculoskeletal disorders etc. due to various medical
conditions arising out of general /accidental / traumatic injuries and other
disease/age related mobility issues. As such, tJrey are not used for treatment of
disabled persons.

35,11 From the facts discussed above, it is apparently clear and discernible that M/s.
Chetan Meditech is directly considering List 30 of Sl.No.578 given in the Notification
No.50/2017-Cus dated 30.06.2077 which provides Basic Customs Duty exemption for
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severely phvsicallv handicapped persons, without considerins entrv No. 578 itself
(under which List 30 is given) of the Notification which provides Basic Custom Duty
exemption for DISABLED persons only.I, therefore, find and hold that M/s. Chetan
Meditech is not eligible to avail the benefit of Sr.No.578 of Notification No.50/2017-
Cus dated 30.06.2017 in this case and applicable Basic Custom Duty @ 7.5o/o/\Oo/o ol
the CIF value of import is to be recovered as the imported goods are for persons other
than disabled. Further, applicable duty of IGST@ 72%o wder 51. No. 221 of Schedule-Il
of Notification No.0l/2O17Jntegrated Tax(Rate) dated 28.06.2017 (upto 17.O7.2022\
and thereafter IGST @ 5% under Sr.No.255A of Schedule-I of Notification
No.01/ 2O17-Integrated Tax (Rate) dated 28.06.2017 (as amended by Notification
No.6 /2O22-Integrated Tax (Rate) dated 13.07.2022) is also liable to be recovered from
M/s. Chetan Meditech.

35.12 M/s. Chetan Meditech has contended that it is a setfled proposition in
law that if the expressions or terms used in the act or Notifrcation have not been
defined under the said act or Notification, regard can be given to the natura.l and
ordinary meaning of the said expression. To arrive at such a mealing, as per the rule
of literal interpretation, one can possibly look into the dictionary meanings of tJre

same. M/s. Chetan Meditech has also referred to various dictionaries for the definition
of the terms 'disabled' and leandicapped'. After referring to the said definitions, the
Noticee has reached the conclusion that disability or handicap is used to describe a
condition which hinders or interferes qdth the norma-I function of a person to engage
in tasks as effectively as other persons can do; that none of the above definitions
define disability as only permanent disability. In this regard, I find that when
definitions of various terms are to be searched for, the first and foremost thing that
one does is to take recourse to that particular Act where it is most likely to be found.
For example, if one requires to refer to the delinition of 'manufacture', factory', txcise
duty' or txcisable goods', one would naturally refer to the Centra1 Excise Act, 1944
where these terms are found to be defined under Section 2 of the said Act. Similarly, if
one requires to refer to the definitions of 'bill of entry' or 'importer', it is but natural
that one would turn to the Customs Act, 1962 where these terms are found to be
defined under Section 2 of the said Act. Likewise, when there is a dispute with regard
to the rate of Customs Duty in respect of goods imported for the use of disabled
persons, as in the present case, and when: (i) Entry at S1.No.578 of the releva-nt
Notification No.5o/2017-Customs dated 30.06.2017 prescribes NIL rate of Basic
Customs Duty for Assishue devbes, rehabilitation ai.ds and other good.s tor dlsobled
(covered under Chapter 90 or any other Chapter) specifted in List 30 appended to this
Sched.ule arrd (a/ Entry at S1.No.257 of Schedulel of Notiiication No.O\/2017-IGST
(Rate) dated 28.06.2017 prescribes IGST rate of 5% /or Assds tiue deuices, rehabilitation
aid-s and other goods Jor d,lsabled. (covered under Chapter 90 or any other Chapter)
specifted in List 3 appended to this Schedule, it obviously means that the imported
goods covered under these entries under the aJorementioned Notifications cover goods
meant Jor dtsabled, 1rersons onlg, lt also meals that all the goods tJ.at are covered
under List 30 of Notification No.50/2017-Customs dated 30.06.2017 are meant for
disabled persons only. Therefore in this context, it becomes absolutely necessary to
refer to the definition of 'disabled'. Further, when the defrnition of the term 'disabled'is
not available in the Customs Act, 1962 or in the relevant Notifications, it is but
natural to refer to that Act of the Indian law/Act of the Government of India where it
is most likely to be found i.e. Rights of Persons with Disabilities Act, 2016. Ongoing
through Rights of Persons with Disabilities Act, 2076, I find that 'person witJr
disability'has been defined in Section 2(s) of the said Act. I, therefore, find that when
the term 'person with disability' has been clearly defi-ned in the Rights of Persons with
Disabilities Act, 2016, the question of referring to the definitions of the above terms in
common parlance or with regard to the natural and ordinary meaning of the said
expressions would not arise at all in the present circumstances as contended by the
Noticee. In support of my view, I rely on the decision of Larger Bench of CESTAT,
SOUTH ZONAL BENCH, CHENNAI rendered in case of Commissioner v. Repco Home
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Finance Limited 2O2O (421 G.S.T.L. lO4 (Tribunal) wherein it has been held that "In
absence of its definition in a statute, its meaning as in Section 2(d) of Contract Act,
1872 could be considered"

Further, Section 2(s) of Rights of Persons with Disabilities Act,2016 reads as under:

(s) "person with disabilitg" mearTs a person u.tith bng term phgsbal, mental, intellectual
or sensory impainnent which, in intcraction u.tith barriers, hinders hi,s full and effectiue
participatbn in societg equallA uith others;"

Upon going through the above definition, it is apparent that disability is a long term
affliction/impairment es oDDosed to a traumatic iaiurv. which could be sudden
and ahort term, However, as discussed in t}re foregoing paras, it is found that in the
guise of disabled persons, the goods imported by M/s. Chetan Meditech (classifrable
under Customs Tariff Heading No.9021 of the Customs Tariff Act, 1975) are being
used to treat the persons suffering from soft tissue injury, Iigament/tendon injuries,
or Musculoskeleta-l disorders etc. due to various medical conditions arising out of
general /accidental / traumatic injuries and other disease/age related mobility issues.
M/s. Chetaa Meditech ie claimiag all types of dieeased/iajured /suffering from
age related iseues persons to be disabled peraoDa which is not correct and
completely against the policy of the Government in granting exemption because if the
Chapter Heading 9021 was meant solely for classi$ing goods used by such persons
(which the Government had specifically exempted by including Sl. No. 578 in
Notification No. 50/2O17-Cus dated 30.06.2017]', then there would be no requirement
of lixing a BCD rate of 7.5%' (as amended from time to time), and the Government
would have simply assigred the rate of NIL BCD to the Chapter Heading 9021 in the
Customs Tariff. Further, upon going through the technical specification of the
imported goods in the catalogues submitted by M/s. Chetan Meditech, it is apparent
that the imported implants can be used by aly diseased/injured person and not by a
disabled person only. Further, Shri Rajendra Gordhanbhai Patel, Director of M/s.
Chetan Meditech in his statement dated 27 .O9.2O23 admitted tl:at there is no
mechanism developed by their Compa-ny to monitor use of particular orthopaedic
implants being used by disabled persons, or by persons having sports injury/normaJ
injury/ traumatic injury. Thus, M/s. Chetan Meditech is avaiiing blarket exemption
for all goods by assuming them as being used for disabled persons only which is
completely wrong ald in complete contradiction to the purpose for which the
Government of India has granted these exemptions. I, therefore, do not frnd any
force/substance in the contention of the Noticee and therefore, do not find it tenable.

73. .We note thqt no such categorlcal ossertioa can be
record,ed, in the present case. Eael otherwlse we note that the
auailabllltg or otheraise of credit on lrr.put seraice by ttse$ d.oes n,ot
decide the tax ltabtlitg of output servlce o" on reuersecharge, The tox
liabilitg is gouented bg the legal prouisions applicable d.uring the
relevant time in terms of Fiaance Act, 1994. The availability or otherqrise
of credit on the amount to be discharged as such tax liabiltty cannot take
away the tax liability itself. Further, the revenue neutrality cannot be
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IGST ought to be set aside to the extent the Noticees are entit-led to avail credit (lnput
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case of ACL Mobile Ltd. v. Commissioner reported as 2019 (20) G.S.T.L. 362
(Tribunal DeI) is applicable here as in the said order it has been held interlia as under :
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extended to a lcvel that there is no need to Pay ta,x on the taxable
senrice. This will expand the scope of present dispute itself to decide on
the manner of diecharging such tax liabillty. We are not in agreemetrt
with such propoeition."

The Honble Tribunal, Bombay bench in the case of ISMT Limited Versus
Commissioner of Central Excise, Pune reported at 2077 (6) G.S.T.L. 298 (Tri. -

Mumbai) held that:

*9. ......................Admissibi\itq of Cenuat Credit b subject to scruting and
cl.aim.ont does not get right to immunity ipso facto. There are two different
juri.sdictions relating to product deueloper and user thereof. We ,n'o,g state that
taxes pald todag ls tnore aaluable for th'e country to Juttd ltubllc welJare
than sacrtJlcing publlc tevenue oi the pulpable pleo oJ Reuenue
netl,tr@,llty uthlch ls strtject to scttttng to grdnt Ce,,,adt credit to a
dvJerent unlt.

35.14.1 I find that the Hon'ble Supreme Court in the case of Star Industries
v. Commissioner reported as 2015 (324) E.L.T. 656 (S.C.) has held as under:

"35. It u.tas submitted bg the learned counsel for the assessee that the entire
exercise is Reuenue neutral because of the reason that the assessee would, in
any case, get Cenuat credit of the duty paid. Il that is so, thls argutnent in
the lnstant case rather goes agalnst the assessee. Slnce the cssessee ts
in appeal and tf the exercise is Revenue neutrol, thea therewas no need
even to file the appeal. Be thet as it may, if that is so, it is always open
to the aasesaee to claim such a credit."

Relying upon the above decision of the apex court, the CESTAT, Chandigarh bench in
the case of Vogue Textiles Ltd. Versus Commissioner of Centra-1 Excise, DeIh!III,
reported at 2OI7 (351) E.L.T.310 (Tri. - Chan.), held that:

"9.As for the plea of the reuenue neutrality, that cannot be an araument to

iustifu u.ronq classification and, availinq the benefit of an exemption
notificatbn.......... "

Further, in the case of Forbes Marsha-Il B/t. Ltd. Versus Commissioner Of Centra.l
Excise, Pune-I, reported at 2015 (38) S.T.R. 843 (Tri. - Mumbai), the Hon'ble CESTAT
observed that:

6. ...................51np1y because a situation lead.s to ?euenue neutralitg
does rnot implg that tax need not be pald on tlme. When lau.t requires tax to
be paid. it has to be paid. os per time specifred.. It cannot be said.
that the Gouernment has not lost interest betueen the two dates,
notu.tithstanding the fart that Cenuat credit couLd houe been auoiled on the some
date if dutg had been pai.d on time. I hold thot interest b pagable under
Section 75 of the Finance Act.

35.15 M/s. Chetal Meditech has contended that in the present case, the impugrred
goods imported by the Noticee, are prescribed by registered Medical
Professionals/Health Care Professionals only in case of severe disability and have
enclosed certificates issued by various medica-l associations and authorities certifying
that the imported products are meant for severely disabled patients. In this regard, it
would be worth to re-produce the content of Para A.24 of their written submission
dated 16.01.2O24 which is as under:
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s.
No.

Certificates issued by Summary of the certificate

1 Brigadier
Agrawa-I,
Fe11ow

Germany
Director,
Hospital

Dr. H.S.
Ms, D Ortho,

Arthroplasty,

Medi Hea]th

Certifying that soft tissue ald bone fixation
devices such as Bone arrd Suture Anchor,
Fixation buttons with/without suture loop,
or adjustable suture loop, etc. are used to
treat soft tissue injuries of various kinds
which causes permanent physical
disability if left uncured. These are
permanent implartable devices which
prevent and cure permanent impairment.

2 Dr.Anshu Shekhar,
MBBS, MS
(Orthopaedics), FARS
(ISAKOS), Heritage
Hospital Kachna, Raipur

These devices treat var-ious kinds of soft
tissue injuries which causes permanent
disability if uncured. These are permanent
implantable devices which prevent and
cure pernErnent impairment.

3 Dr.Parag K. Shah, M.S.
D.N.B. (Orthopaedics),
Fracture and Orthopaedic
Hospital. Ahmedabad

These devices treat various kinds of soft
tissue injuries which causes permanent
disability if uncured. These are permanent
implantable devices which prevent ald
cure pernanent impairment

I find that summary of a.ll tJ:e aJoresaid three Certificate as submitted by the
Noticee suggest that impugned goods are used to treat soft tissue injuries of various
kinds which cauaea peamanent physical disability if left uacured/ prevent and
cure permatrent impeirment. Thus, I find that the aJoresaid three certificates rather
favour to the Revenue as none of the Certifrcate suggest that impugrred goods are used
for disabled. It says for cure/ to avoid permanent physical disability.

Without prejudice to the above findings on certificates, I find that expert
opinion is a rather weak type of evidence ald the Courts do not generally consider it
as offering conclusive proof as the doctors are not expert in classification of tJre goods

under Customs Act ualuation, determination of dutA or auailability of benefit of
exemption notification. In this context, I find that ratio of the decision of Hon'ble
Kolkata Tribunal rendered in case of Commissioner of Customs (Port), Kolkata Vs.

Chirag Corporation reported in 2O2O 137 4) E,LT 444 Fn. Kolkatta) is squarely
applicable to the case on hand wherein it has been interalia held as under:

"14. We haue gone through the letter/ memo of the Ministrg of Agrbulture relied
upon by the first appellate authoifu in the impugned ord.er. This onlg mention s that the

benefit of Notification No. 12/2O12-Cus. (supra) auailable to Rotary TiLler, may abo be

ertended ta pou-)er tiller and requested the Under Secretary of their own Department, ta

take up the matter utith the Finanrce Mini.sw in regard to eligibility of exemption
notifrcation or classificatbn. We olso rnte that the Ministrg of Agriculture is not expert in
classiftcation of goods under the Customs Act, ualuotbn, deterntination of duty or
auailabilifu of benefit of exemption notificatian. Theg haue rightlg applied their mind from
tlrci point of uietu and felt that the exemption notijlcation must be auailable to polDer

tiller abo. This uieut of the Ministry of Agriculture, cannot detemine the eligibiLitg or
othenuise of the exemption notifrcation to power titler. It must be determined solelg
based on the uag exemption notiftcatbn as it b drafted. A bare perusal of the exemption
notifrcotian, shows that it i.s auailable, inter oLi4 to rotary tiller/ u.rceder. It does not
suggest directlg or indirectlg that it b auailable to power tillers abo. Therefore, in our
considered uiew, the benefit of exemption notiftcation is not auailable to the poluer tillers
imported by the appellant."
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35.15 Next issue revolves around the consequentia-l actions such as re-determination
of Customs Duty with interest, liabitity of the confiscation of the imported goods, arrd
pena-lty on the Importer/Noticee viz. M/s. Chetan Meditech.

Whether the conseouential actions such as re-determination of Customs36.
Dutv alonewith interest oa differential customs DutY. ou M/s Chetan
MeditechPrivate Limited arise or othersrise?

36.1 Keeping the aforesaid discussions in mind, I proceed to examine the
matter further. After introduction of self-assessment through amendment in Section
17 of tlre Customs Act, 7962 vide Finance Act, 2077 , the practice of routine
assessment, concurrent audit and examination has been dispensed with and the
importer has been assigrred the responsibility to assess tleir own goods under Section
17 of the Customs Act, 7962.It is the responsibility of the Importer to correctly declare
the description, classification, applicable exemption Notification, applicable Duties,
rate of Duties and its relevarrt Notifrcations etc. as per their eligibility in respect of said
imported goods and pay the appropriate Duty accordingly. However, contrarJ. to the
said provision, M/s. Chetan Meditech failed to declare the correct Notification at the
time of import. They were well aware of the Customs Notification No 50/2017-Cus
dated 30.06.2017 as amended (Si. No. 578, List 30 S1.No.E(9)) which they were
availing and wilfully availed the benefrt of exemption from BCD in as-much-as they
have imported the orthopaedic implants for patients suffering from
genera-1/ accidental/traumatic injuries and other age/disease related mobility issues in
the guise of disabled persons to evade tax. Further, they mis-stated that they are
using the imported orthopaedic implants for disabled/ severely physically handicapped
persons. Further, had the departmental oflicers not started the investigation, the
misuse of above Notification would never have come to light. M/ s. Chetan Meditech
has suppressed the facts by mis-declaring that the imported orthopaedic appliances
shall be used by the disabled, which establishes the mensrea on the part of M/s.
Chetan Meditech to evade Customs Duty, therefore, extended period of limitation for
demand of Duty is applicable in the present case. By way of adopting this modus in
respect of impugned goods, M/s. Chetan Meditech Private Limited had got cleared
goods with the assessable va-lue of Rs,14,7L,73,95Ol- (Rupees Fourteen Crore,
Seventy One Lakh, Seventy Three Thousand Nine Hundred and Fifty oalyl from
Air Cargo, Ahmedabad evading Customs Duty amounting to Rs.1,72,31,598/-
(Rupees One Crore, Seventy Two Lakh, Thirty One Thousaad, Five Huadred and
Ninety Eight Oaly)in the process which merits invocation of extended period for
demand of the said Customs Duty under the provisions of Section 28(4) of the
Customs Lct, 7962. Further, since t}re demald of Customs Duty also includes IGST, it
is pertinent to refer to the relevant section of IGST Act,2077. Section 5(1) of the IGST
Act, 2077 reads as under:

I. S.ECTTOIV 5 of the Integrated Goods and Sentlces Act, 2077 (IGST Act)

Icug and Collectlon
(1) Subject to the prouisions of sub-section (2), there shall be leuied a tox called the
integroted goods and serubes tax on all inter-Stote supplies of goods or serubes or
both, except on the supply of dcoholir liquor for human consumption, on the ualue
determined under Section 75 af the Central Goods and. Serrrlces Tax Act and at
such rates, not exceeding foltA per cent., as mag be notifted bg the Gouernment on the
recommendatbns of the Council and collected in such manner o.s noA be prescribed
and shall be paid by the taxabb person:
Provid.ed that the integrated tox on goods imported into India shall be buied and
collected in accordance with the prouisbns of sectbn 3 of the Custo'rts Tanff Act,
1975 on the ualue os determined. under the said Act at the point uhen dutbs of
customs are leuied on the soid good.s under section 12 of the Custnms Act, 1962.
(2) -------
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Section 3(7) & 3(8) of the Customs Tariff Act, 1975 reads as under:

7. SECTION 3 oJ the Custons TarilJ Act, 7975

(7) Any artble which b imported into India shall, in addition, be linble to integrated
hx at such rate, not exceeding forty percent as b leuiable under sectbn 5 of the
Integrated Goods and Serubes Tax Act, 2017 on a lke article on its supply in India,
on the ualue of the imported article as determined und.er sub-section (8) or sub-section
(8A), as the co-se may be.

(8) For the purposes of calculating the integrated tax under sub-section (7) on any
imported article where such tax is leviable at any percentage of its value, the value
of the imported article shal1, notwithstanding anything contained in section 14 of
the Customs Act, 1962 152 of 1962), be the a ggregate of-
(a) the value of the imported article determined under sub-section (1) of section 14 of
the Customs Act, 7962 (52 of 1962} or the tariff value of such article fixed under
sub-section (2) of that section, as the case may be; and

(b) any duty of customs chargeable onthat article ulder section 12 of the Customs
Act, 7962 (52 of 19621, and arry sum chargeable on that article under aly law for
the time being in force as an addition to, and in t}le same manner as, a duty of
customs, but does not include the tax referred to in sub-section (7) or the cess

referred to in sub-section (9).

36.1,1 I, therefore, find ald hold that the aJorementioned Duty is recoverable
from M/s. Chetan Meditech under the provisions of Section 28$l of the Customs Act,
1962 read with Section 5(1) of the Integrated Goods & Service Tax, 201,7 (as amended)
and Section 3(7) of the Customs Tariff Act 1975 (as amended).

36.2 It has also been proposed in the Show Cause Notices to demand a-nd

recover interest on the differential Customs Duty of Rs. 1,72,31,598/- (Rupees One
Crore, Seventy T\ro Lakh, Thirty One Thousand, Five Hundred and Ninety Eight
Only)in respect of the imports under Section 28AA of the Customs Act, 1962. Section
28AA ibid provides that when a person is liable to pay Duty in accordance with the
provisions of Section 28 ibid, in addition to such Duty, such person is also liable to
pay interest at applicable rate as we1l. Thus, the said Section provides for paS.rnent of
interest automatically along with ttre Duty confirmed/ determined under Section 28
ibid. I have already held that the differential Customs Duties of Rs. 1,72,31,598/-
(Rupees One Crore, Sevetrty Tbo Lath, Thirty Oae Thousand, Five Hundred and
Niaety Elght Only) is liable to be recovered from the Noticee under Section 28$\ of
the Customs Act, 7962. I, therefore hold that the interest on the said Customs Duty
determined/confirmed under Section 28(4) ibid is to be recovered under Section 28AA
of tlre Customs Act, 7962.
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36.3 M/s. Chetan Meditech has contended that Section 28(4) is not rnvokable in this
case since, there was no suppression or collusion; that tl:ey have not mis-declared the
details of the imported goods but have submitted all the relevant documents at the
time of frling of Bill of Entry like invoices, etc. clearly specifuing the nature of goods
that are being imported; that the validity of these documents has not been contested
by the Department and therefore it cannot be said that there was aly mis-
representation or suppression of the fact. They have relied upon some judgements to
support their contention. In this regard, I find that on referring to the relevant entries
of the Notifications i.e. entry No.578 of Notification No.50/2O17-Cus dated 30.06.2017
(as amended) as discussed in the earlier paras, there can be no dispute about the fact
that the said entries cover those imported goods tJlat are meant solely for disabled
persons only and do not cover imported goods meant for persons suffering from soft
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tissue injury, Iigament/tendon injuries, or Musculoskeletal disorders etc. due to
various medical conditions arising out of genera.l /accidental / traumatic injuries and
other disease/age related mobility issues. Further, Section 2(s) of Rights of Persons
with Disabilities Act, 2016 defines "person with disabiliQ/' as "a person with long term
phgsbal, mental, inbllectual or sensory impairment whbh, in interactbn with barriers,
hinders his full and effectfue participation in socbfu equallg utith ofhers,'".However, as
discussed in the foregoing paras, it is found that in the guise of disabled persons, tJre

goods imported by M/s. Chetan Meditech (classifrable under Customs Tariff Heading
No.9021 of the Customs Tariff Act, 1975) are being used for patients suffering from
soft tissue injury, ligament/tendon injuries, or Musculoskeleta-l disorders etc. due to
various medical conditions arising out of general /accidental / traumatic injuries ald
other disease/age related mobility issues etc. M/s. Chetan Meditech is claiming all
types of diseased/iujured /sulfering from age related isauee pereons to be
disabled peraona which is not correct and completely against the policy of the
Government of India in granting exemption because if the Chapter Heading 9021 was
meant solely for classifuing goods used by such persons (which the Government had
specifrcally exempted by including Sl. No. 578 in Notification No. 50/2017-Cus dated
30.06-2017l, then there would be no requirement of fixing a BCD at the rate of 7.5%o

(as amended from time to time), and the Government would have simply assigrred the
rate of NIL BCD to the Chapter Heading 9O2l in the Customs Tariff. Further, upon
going through the technical specification of the imported goods in the catalogues
submitted by M/s. Chetan Meditech, there is no specific mention therein that the
impugned goods are to be used for the treatment of disabled persons. A mere glance
through the brochures/ technical specifications provided by them is enough evidence
that the imported implarrts are being sold by tJrem as sports medicines and the same
can be used by any diseased/ injured person and not by a disabled person only.
Further, although M/s. Chetan Meditech has wrongly availed Baslc Custom Duty
exemption for disabled by classi$'ing their imported goods under CTH 9018/9021 by
availing the benefit of fulI exemption from Basic Customs Duty vide Notifrcation No.
50 /2017 dated 30.06.2017 as per Sr. No. 578, List 30, and Entry No. E(9) for payment
of Basic Custom Duty which they state are to be used in the treatment of disabled
persons only, I find it extremely surprising to note that the same goods which the
Noticee/ Importer states are meant to compensate for a defect or disability of a
person have been/are being classified under Sr. No. 221 of Schedule-Il (duty payable

@ 72o/o (upto 77.07.2022) & under Sr. No. 255A of Schedule-I (duty payable @ 5%
w.e.f. 18.07.20221 of the Notification No. 01/2017-Integrated Tax (Rate) dated
28.06.2017 for pa5rment of IGST when there is an entry exactly identica.l to Sr. No.578
of Notification No.50/2017-Cus available in Notifrcation No.01/ 2017-Integrated Tax
(Rate) i.e. S1. No. 257 of Schedule-l (for disabled) of the Notification No. Ol12O17-
lntegrated Tax (Rate) dated 28.06.2017 wherein the IGST payable is 5% ald pertains
to imported goods which are used in the treatment of disabled persons only. Sr.
No.221 of Schedule-Il of Notification No.01/ 20l TJntegrated Tax (Rate) dated
2a.O6.2O77 as amended reads as under:

S

No.

Chapter/
Heading/

Sub-
Heading/

Tariff item

Description of goods

227 9027

Splints and other fracture appliances; artifrcial parts of
the body; other appliances which are worn or carried, or
implanted in the body, to compensate for a defect or
disability; intraocular lens [other than orthopaedic
applianees, such as crutches, surgical belts, and
trusses, hearing alds]
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As can be seen from the above, the description of goods mentioned in Sr. No. 221
above, covers "Splints and other fracture appliances; Artiftcial parts of the body; Other
appLi.onces uLhbh are worrl or canied, or implanted in the body, to compensate for a
defect or di.sabilita; Intraocular len-s; are leviable to IGST @ l2o/o & orthopoedic
applinnces, such as crubhes, surgbal belts, and trusses, hearing aids are not leviable
to IGST @ l2o/o. The above description of goods mentioned in Sr. No. 221 clearly
implies that everythlag other than the exceptions provided in brackets, [i.e,
orthopaedic appliaaces, such as crutchea, surglcal belts, and trusaes, heariag
aldsl, which gets covered under Headiag 9O2l of Harmoaized System of
Nomenclature(HSN) should be classifred uuder Sr. No. 22L of Schedule-Il of
Notifrcation No.Ot l2OL7 -lntegrated Tar (Ratef dated 28.O5.2O17. Since the
products imported by the Noticee are not covered under [orthopaedic appliances, such
as crutches, surgical belts, and trusses, hearing aids], thus they will apparently be
covered under Sr. No.227 of Schedule-Il of the Notiftcation No. 01/2017-Central Tax
(Rate) dated 28.06.2017 as amended. It is apparent from the above that M/s. Chetan
Meditech were very much aware that Sr.No.221 of Notifrcation No. 01/2017-Central
Tax (Rate) dated 28.06.2O17 as amended aptly covers the goods imported by them as
they are other than orthopaedic appliances, such as crutches, surgical belts, and
trusses, hearing aids and these goods imported by them are implanted in the body of
their patients solely to compensate for a defect or disability in the patient. This act of
M/s. Chetan Meditech itself is enough to doubt the bonaIide of the Noticee and
indicates that even though the Noticee was very much aware that the benefit of
Sr.No.578 of Notification No.50/2017-Cus was not available to them, they deliberately
availed the benefit of the same in order to avail full exemption from Basic Customs
Duty. Further, it is only after the investigations were initiated by the Department, that
the facts came to light that the goods imported by M/s. Chetan Meditech were not
being used for disabled persons oniy. Thus, it is apparent from foregoing paras that
the only purpose of the Noticee for taking benefit of entry No.578 of Notifrcation
No.50/2017-Cus dated 30.06.2017 (as amended) was to evade paJrment of appropriate
Customs Duty which they were otherwise required to pay to the Government
exchequer by wrongly availing the benelit of the aforementioned entry of the above
Notification for which they were otherwise ineligible. M/ s. Chetan Meditech has
suppressed the facts by mis-declaring that the imported orthopaedic appliances shall
be used by the disabled, which establishes the mensrea on the part of M/s. Chetarr
Meditech to evade Customs Dut5z. Therefore, extended period of limitation for demand
of Duty is applicable in the present case. Therefore, the contention of the Noticee does
not hold any water and extended period has been rightly invoked in the case in hald.
Therefore, the contention of M/s. Chetan Meditech is not tenable and resultantly ttre
ratio of judgements relied upon by them is also not applicabie to t}re case in hald.

36.4 M/s. Chetan Meditech has contended that the case involves
interpretation of the provisions of the Customs Act and Notification i.e. Classification
of any item comes within the interpretation of law and therefore, cannot be construed
to be a case of willful mis-statement or suppression of facts and therefore extended
period cannot be invoked. They have placed relialce on a few judgements to support
their contention. In this regard, I find that the present case is neither a classification
dispute nor an interpretation of law but intentional and wrong availment of benefrt of
entry No.578 of Notification No.50/2017-Cus dated 30.06.2017 (as amended) which
were not available to M/s. Chetan Meditech as discussed in the foregoing paras by
resorting to suppression of facts and mis-declaring in the Bills of Entry that the goods
imported by them were to be used for disabled which in reality were being used for
patients suffering from soft tissue injury, ligament/tendon injuries, or Musculoskeletal
disorders etc. due to various medical conditions arising out of general /accidental /
traumatic injuries and other disease/age related mobility issues etc.i.e. patients not
covered under the definition of "person with disabilit5/' as defined under Section 2(s) of
Rights of Persons with Disabilities Act, 2016. Thus, the extended period has been
rightly invoked in the present case. I, tJrerefore, find that contentions ofthe Noticee are
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without merit and liable to be rejected outrightly. Subsequently, the ratio of
judgements referred to by the Noticee fail to help their cause in tlte case in hard.

37. Whether the goods value,l at Rs.14.51.73.95obv M/s.Chetan Meditech

Customs Act L962?

37.1 Show Cause Notice proposes for the conliscation of the imported goods valued
at Rs.14,51,73,95O/- under the provisions of Sections 111(m) and 111(o) of the
Customs Act, 1962.

37.2 As discussed in paras supra, M/s. Chetan Meditech Private Limited have
imported the impugned goods by wrongly availing the benefit of Sl.No.578 of
Notification No.50/2017-Customs dated 30.06.2017 as amended (by payrng NIL BCD)
instead of paying Customs Duty at higher rate of 7 .5o/o f \O"/o BCD and by way of
adopting this modus in respect of impugned goods, they had got cleared goods valued
at Rs.14,51,73,950/- from Air Cargo Ahmedabad without paying Customs Duty at
applicable rate. Thus M/s. Chetan Meditech has deliberately and knowingly indulged
in suppression of facts in respect of tl:eir imported goods and has wilfully and wrongly
availed the benefit of specific entries of the aforementioned Notifications which was not
available to them, with an intent to evade pa]rment of higher rate of Customs Duty and
also contravened the provisions of Section 46(4) of the Customs Act, 1962.In terms of
Section a6$) of the Customs Act, 7962, the Importer is required to make and
subscribe to a declaration as to the truth of the contents of the Bills of Entry
submitted for assessment of Customs Duty. Section 1 1 1 (m) of the Customs Act, 1962
provides for confiscation of aly imported goods which do not correspond in respect of
value or in any other particular with the entqz made under this Act. In this case, M/s.
Chetan Meditech has resorted to wrong availment of benefit of the specific entr5r of the
Notification as mentioned above in the Bills of Entry fiIed by them with al intention to
avoid higher Duty liability that would have otherwise accrued to them. Thus,
provisions of Section I 1 1(m) of the Customs Act, 1962 would come into picture.
Section 111(o) of the Customs Act, 1962 provides for confiscation of aly imported
goods exempted, subject to any condition, from Duty or any prohibition in respect of
the import thereof under this Act or arry other law for the time being in force, in
respect of which the condition is not observed unless the non-observarce of the
condition was sanctioned by the proper ofhcer. In the present case, M/s. Chetan
Meditech has wilfully and wrongly availed the benefit of S1.No.578 of Notification
No.50/2017-Customs dated 30.06.2017 as amended which was not available to them
with an intent to evade pa5rment of applicable rate of Customs Duty, hence the
provisions of Section 1 1 1(o) comes into play. I thus frnd that wilful and wrong
availment of the benefit of the specifrc entr5r of the aforementioned Notification by M/s.
Chetan Meditech Private Limited has rendered the impugned goods liable for
confrscation under Sections 111(m) and 111(o) of the Customs Acl, 7962. I, therefore,
hold the goods valued at Rs.14,51,73,95O/- lRupees Fourteea Crore, Fifty One
Lakh, Seveaty Three Thousand, Nine Hundred and Fifty onlyl liable to coniiscation
under the provisions of Sections 111(m) and 111(o) ibid. Further, the aforementioned
goods are not physically available for confiscation, ald in such cases, redemption
fine is imposable in light of the judgment in the case of M/s. Vieteoa Automotive
SysteEB Iadia Ltd. reported at 2O18 lOO9l GSTL 0142 (Madlwhereia the
Hon'ble High Court of Madras has observed as under:

The penaltg directed. against the importer under Section 112 and the

fine payable under Section 125 operate in two different fields. The fine
under Section 125 i.s in lieu of confiscation of the goods. The pagment of
Jine folloued up bg payment of dutA and other charges leviable, as per
sub-section (2) of Section 125, fetches retief for the goods from getting
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under Section 111 of the Act. nonce DOU)er f authori,s ation foro

auailabilitu does not haue aru.t stqnificance for imoosition of redemotion
fine under Sectio n 125 of the Act. We accordin glg answer question No.
(iiil.

37.3 Hon'ble High Court of Gujarat by relying on this judgment, in the case of Synergy
Fertlchem Ltd. Vs. Union of ludla, reported tn 2O2O (331 G.S.T.L. 513 (Guj.), has
held interalia as under:-
aa

774, .,.... In the aforesaid contert, Lue mag refer to and relg upon a deckinn of the
Madras High Court in the ca,se of M/ s. Visteon Autamotiue Systems u. The Custotns, Excise

& Seruice Tax Appellate Tibund, C.M.A. No. 2857 of 2011, decided on 11th August, 2O17

|29J!E|_A-SJ.L-J12 (Mad.)1, u.herein the following has been obserued in Paro-23;

"23. The penalfu directed agairct the importer under Section 112 and the
jlne pagable under Section 125 operate in two different feld-s. The fure under
Section 1 2 5 is in lieu of conftscatbn of the goods . The paym.ent of fine follou-ted up
by pagment of duty and other charges leuioble, os per sub-section (2) of Section

125, fetches relbf for the goods from gexing conf.scated. By subjecting the goods

to paAment of duty and other charges, the improper and. inegulot importation is

sought to be regulari-sed, uhereos, bg subjecting the good-s to pagment of fine
under sub-section (1) of Section 125, the good,s are saued frcm getting conftscated.

Hence, the auaila.bilitg of the good-s i-s not necessorA for imposing the redemption

fine. Tlrc opening uLords of Section 125, "Wheneuer conftscatinn of ang goods b
authori.sed bg this Act....", brings out the point clearlg. The power to impose

redemption ftne springs from the authorisation oJ anftscation of goods prouided

for under Section I 1 1 of the AcL When once power of duthori.sation for
conftscation of goods gets tra-ced to the said. Sectinn 1 I I of the Act, ue are of the

opinbn that the phAsical a:tailabilitg of good.s rls not so much releuant. The

redemptinn fine i-s in fact to avoi.d. such ansequences flouing from Sechon 1 1 1

onlg. Hence, the payment of redemption ftne saues the goods from getting

conftscoted. Hence, their phgsicol auoilabilitg d.oes not haue ang significance for
imposition of redemption fine und.er Section 125 of the Act. We accordingly
answer question No. (iii)."

775. We toould like to follout the dictum as lald doutn bg the Madras Hlgh
Court ln Para-23, relefied to a,boae.

37.4 M/s. Chetan Meditech has contended tJ:at the impugned goods cannot
be held liab1e for confiscation under Section 111(m) of the Customs Act as there was
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confiscated. By subjecting the goods to pagment of duty and other
ch"arges, the improper and irregular importation i.s sought to be
regularised, uthereas, bg subjecting the goods to paAment of fine under
sub-section (1) of Section 125, the goods are saued from getting
confiscated. Hence. the ouailabilitu of the ooods is not necessaru for
imposino the redemotion fine. The ooenina uords of Section 125,
"Wheneuer confiscation of anu qoods is authori-sed bu this Act ....".
binqs out the point clearlu. The pouer to imoose redemption fine
sorinos from the authorisation of conftscation of aoods orouided for

confi.scation of ooods gets traced to the said Section 1 1 1 of the Act. ue

releuant, The redemption fine is in fact to auoi.d such consequences

fTowing from Section 111 onlg. Hence, the paVment of redemption fine
saues the goods from getting confiscated. Hence. their phusical
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no mis-decla.ration either in respect of value, description, classification or in any other
particular with the entry made under the Customs Act. They have also contended that
the impug:ned goods cannot be held liable to confiscation under Section 1I1(o) of the
Act as the exemption was rightly claimed as these impugned goods are used for
treating disability; that the imported goods were used to treat soft tissue injuries a.nd

these injuries can be of permanent nafure if left uncured; that the goods are capable
of use to treat disability. They have cited few judgements to support their contention.
In this context, as discussed in the foregoing paras, it is very much apparent that
M/s. Chetan Meditech were well aware that tJley were not eligible to avail tJ:e benefrt of
Customs Notification No 50/20i7-Cus dated 30.06.2077 as amended (S1. No. 578, List
30 S1.No.E(9)) and wilfully availed full exemption from BCD, in as-much-as they have
imported the orthopaedic implants for patients suffering from soft tissue injury,
ligament/tendon injuries, or Musculoskeleta-l disorders etc. due to various medical
conditions arising out of general /accidental / traumatic injuries arld other
disease/age related mobility issues etc. in the guise of importing it/using it for
disabled persons to evade tax. Further, they mis-stated that they are using the
imported orthopaedic implants for disabled/ severely physically handicapped persons.
Further, had the departmental o{ficers not started t}re investigation, the misuse of
above Notilication would never have come to light. M/s. Chetan Meditech has
suppressed the facts by mis-declaring that the imported orthopaedic appliances sha1I

be used by the disabled, which establishes the m.ensrea on the part of M/s. Chetan
Meditech to evade Customs Duty. Further, as discussed in tJre foregoing para, Section
111 (m) of the Customs Act, 1962 comes into play as M/s. Chetan Meditech has
resorted to wrong availment of benefit of the specific entry of aforementioned
Notification as mentioned above in the Bills of Entry filed by them with an intention to
avoid higher Duty liability that would have otherwise accrued to them. Also, the
provisions of Section 1 1 i (o) of the Customs Act, 1962 comes into play as in the
present case, M/s. Chetan Meditech has wilfully arrd wrongly availed the benefit of
Sl.No.578 of Notification No.50/2017-Customs dated 3O.06.2017 as amended which
was not available to them with an intent to evade payment of higher rate of Customs
Duty. In view of the above, the contentions of M/s. Chetan Meditech is not tenable
and subsequently, the ratio of the judgements relied upon by them are also not
applicable to the case in hand.

38. Whether M/s Chetan Meditech Private Limited is liable for penaltv under
Section 114A of the Customs Act, L962 ?

34.2 M/s. Chetan Meditech has contended that In the foregoing paragraphs, it
has been submitted in detail that no further duty is payable as the Noticee had correctly

Page 51 of 53

38.1 The Show Cause Notice proposes pena-lty under the provisions of Section 114A of
the Customs Act, 7962 on M/s. Chetan Meditech. The Penalty under Section 114A can
be imposed only if the Duty demanded under Section 28 ibid by alleging wi1ful mis-
statement or suppression of facts etc. is confrrmed/determined under Section 28$l of
the Customs Act, 7962. As discussed in the foregoing paras, M/s. Chetan Meditech has
deliberately ald knowingly indulged in suppression of facts in respect of their imported
product and has wilfully and wrongly availed the benefit of specifrc entry of Notification
No.50/20l7-Customs dated 30.06.2017 (S1.No.578 of said Notifrcation) as amended (by
paying NIL BCD) which was not available to them with an intention to avoid the higher
Duty tiability that would have otherwise accrued to them. I have already held that the
differential Customs Duty of Rs.1,72,31,598/- (Rupees One Crore, Seventy Two
Lakh, Thirty One Thousaad Five Huudred and Nitrety Eight Only)is to be demalded
and recovered from M/s. Chetan Meditech under the provisions of Section 28(4) of the
Customs Act, 7962. As the provision of imposition of penalty under Section 114A ibid is
directly linked to Section 28(4) ibid, I find that penaJty under Section 114A of the
Customs Acl, 1962 is to be imposed upon M/s. Chetan Meditech.
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taken benefit of the impugned notification; that for the same reasons, no penalty under
Section 114A can be recovered; that for the sake of brevity and in order to avoid
unnecessary repetition, it is requested that the submissions made with regard to the
duty portion may be considered as part of the submissions relating to the imposition of
pena-lty. Thus, since no demand is sustainable, for the sarne reason no penalty is
imposable on tlee Noticee. They have placed relialce on few judgements to support their
contention. In this regard, the modus operandi resorted to by the Noticee by suppressing
the facts that they have imported the orthopaedic implants for patients suffering from
general/ accidental/ traumatic injuries and other age/disease related mobility issues in
the guise of importing it/using it for disabled persons with an intention to evade
paJrment of appropriate Customs Duty has been clearly brought out in the discussions
in the foregoing pa-ras. Further, I have already found and held that extended period for
demand of Duty under Section 2814) of the Customs Act, 1962 is sustainable in tJle
present case. As tJ e provision of imposition of penalty under Section 114A ibid is
directly linked to Section 28(4) ibid, I frnd that penalty under Section 114A of the
Customs Act, ),962 is to be imposed upon M/s. Chetan Meditech. Further, both the
judgements referred to by the Noticee Collector of Central Excise vs. H.M.M. Limited,
1995 (76) ELT 497 (SC) and Commissioner of Centra-l Excise, Aurangabad vs.
Balakrishna Industries, 2006 (2011 ELT 325 (SC/,pertains to situations where penalty is
not imposable when department is not able to sustain tJ e demand which is not the
issue in the present case since the grounds of confirmation of demald has already been
discussed in details in the foregoing paras. As can be seen, the said issue being
different, the ratio of the judgements cannot be made applicable to the case in hand. I,
therefore, do not find any merits in the contention of the Noticee and a-lso do not find
ratio of a-ny of the above judgements applicable to the case in hand.

In view of my findings in paras supra, I pass the following order:

a) I deny the benefit of Customs Notification No.50/2017-Cus dated
30.06.2077 as amended (Sl. No. 578, List 30 51. No. E (9)) as claimed by
them for exemption from pa5rment of Basic Customs Duty;

bl I confirm the Differential Dut5r amounting to Rs.1,72,31,598/- (Rupees
One Crore, Seventy Two La&h, Thirty One Thousand, Flve Hundred aad
Niaety Eight Only)[Basic Customs Duty amounting to 1,26,67,4661-
(Rupees One Crore, Twenty Six Lal<h, Sixty Seven Thousand, Four Hundred
and Sixty Six Only), Health Cess amounting to Rs.17,60,102l- (Rupees

Seventeen Lakh, Sixty Thousand One Hundred and Ttvo Only), Social
Welfare Surcharge (SWS) amounting to Rs.14,42,757 / - (Rupees Fourteen
Lakh, Forly Two Thousand, Seven Hundred and Fifty Seven Only) and IGST
amounting to Rs.13,61,273/-(Rupees Thirteen l,akh, Sixty One Thousand,
Two Hundred and Seven$z Three Only)], as discussed above in foregoing
paras to the Notice, which was short paid during the period 01.10.2018 to
3O.O9.2O23 ard order for recovery of the same under Seclion 28(4) of the
Customs Act,l962, read with Section 5(1) of the Integrated Goods & Service
Tax Act, 2Ol7 (as amended) read with Section 3(7) of the Customs Tariff Act
1975 (as amended) as they have breached tJre provisions of Section 12,
Section 17 and Section 46 of the Customs Act, L962;

cf I order to recover the interest on the aforesaid demand of Duty confirmed at
(b) above as applicable in terms of Section 28AA of the Customs Act, 7962;

dl i hold the goods imported during the period under consideration valued at
Rs.14,51,73,95o/-(Rupees Fourtee! Crore, Fifty One Lakh, Seventy
Three Thousand, Nine Hundred and Fifty onlyl liable to confrscation
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under the provisions of Section 1 1 1(m) and Section 1 1 1(o) of the Customs
Act, 1962. However, as the goods are not physica.lly available for
confiscation, I impose redemption frne of Rs. 1,45,00,000/-(Rupees One

crore, forty five lakh, only) in lieu of confrscation under Section 125 of the
Customs Act, 1962

fl I impose a penalty of Rs. 1,72,31,598/- (Rupees One Crore, Seventy T\ro
Lakh, Thirty Oae Thousand, Five Hundred aad Ninety Eight Oaly)on
M/s. Chetan Meditech Private Limited plus penalty equal to the applicable
interest under Section 28AA of the Customs Act, 1962 payable on the Duty
demanded ald confirmed at (b) above under Section 1 14A of the Customs
Act, 1962.However, in view of the first and second proviso to Section 114A of
the Customs Act, 7962, if the amount of Customs Duty confirmed ald
interest thereon is paid within a period of thirty days from the date of the
communication of this Order, the penalty shall be twenty five percent of the
Duty, subject to the condition that the anount of such reduced penalty is
also paid within the said period of thirty days.

4O. This order is issued without prejudice to any other action that may be taken
under the provisions of the Customs Act, 1962 and rules / regulations framed
thereunder or any other law for the time being in force in the Republic of India.

41. The Show Cause Notice VIII/ 10-27 /Commr / O&,A / 2O23-24dated 06.10.2023 is
disposed off in above terms. xq

1O
^o

a2-

(Shiv Kumar Sharma)
Principal Commissioner

DrN -2024 LO7 1 MNOOOO2 2 2 F6B

F.No. VIII/ 10-27 /Cornmr /O&A/2023-24 Dale: 03.1O.2024

To
M/s. Chetan Meditech Private Llmited,
Plot No. MD 4, Chara.l Industrial Estate,
DEE GIDC 2, Sanand, Ahmedabad, Gujrat-382110

Copv to:

(1) The Chief Commissioner of Customs, Gujarat Customs Zone, Ahmedabad.
(2) The Additional Commissioner, Customs, TRC, HQ, Ahmedabad.
(3) The Deputy Commissioner, Air Cargo Complex, Ahmedabad
(4) The Superintendent of Customs(Systems) in PDF format for uploading on the

website of Customs Commissionerate, Ahmedabad.
(5)Guard File.
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