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1 gg wfa 3w afe & Froft guat & forg gua # & ot @ R am ge ol e mar 2.

This copy is granted free of cost for the private use of the person to whom it is issued.

2. | dmrges sifufan 1962 @ URT 120 € € (1) (@ur wxifie) & A Fafafeaa Al &
|mﬁ$mﬁﬁ§wﬁawmﬁmﬁmwmmﬁﬂWMﬁmﬁ
®! ailE | 3 AR & ey yR wfva/dgea wiua (mdes weE) faw wamem, (e faam)
e v, 78 Rt &1 gadlan amdea wgd % uad §.

Under Section 129 fi[)[ 1) of the Customs Act, 1962 (as amg:-nqé_ea)—, in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Applicaticn), Ministry of Finance,
(Department of Revenue) Parliament Street. New Delhi within 3 months from the date of
communication of the order.

| Prafafea wwafRa a1/ Order relating to
@) ¥ b e F it B e
| :

1

(a) Eany goods export'cd_ 7

@) | WRd # A Y g P! aTEa | dg1 7 A HRE § b 7o ¥ UR SAR 7 T A |
7 I AT T UX JaTk A & fre onifdre 3T IaR 7 91 Y a7 I T ®TH W) AR
g are @ amE  andfe e @ @ g, |

any goods loaded in a c_'onvcyéﬁce_fta_:;i_::ﬁﬁo_njfltirzzi into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the |

quantity required to be unloaded at that destination. B
Ay & dgd Yoo arad! &t
Sreraft |

! (<) Paymer?é? drawback as provided in Chapter X of Customs Act, 962 and the rules made ]
{ ' thereunder.

| (b)

(M)

[

2} et ok 3w F @y PaffRe sre @ag g TR .

[The revision application should be in such form and shall be ver fied in such manner as
may be specified in the relevant rules and skould be accompanied by :

o

(@) ﬁiuﬂﬁiﬁ.iﬁ%%mﬁﬁa&bﬁ1%&%%%%%@7?5@&@%4%.,
Rrge te ufy & v 39 & ey Y ewe @ g1 a1fe. ]

(@) | 4 copies of th is order, bearing Court Fee Stamp of pais_?f'i_f-t}_m_ﬂ;in one copy as prescribed

‘ under Schedule 1 itern 6 of the Court Fee Act, 1870.

@) TG AT B SHETaT WY ol TSR B 4 yfaat, afe B

— —_— =— e = 1
(b) | 4 copies of the Order-in-Original, in addition to relevant documerts, if any
M | g S RrQ onded @ 4 W@t L

(c) | 4 copies of the Application for Revision. - ﬁ
T | ge e e e b Ry e HiufE, 1962 (@ waiw) 3 PR e
| o vite, W, gus e ok fafdy waY & oftd & et oaT @ ® ¥, 200/-(F9C & | AAUA
| %.1000/ -(FUT TH §WR A7 ), I oft wren g1, | v fRa aprara & waifores e L.
aﬁaﬁnﬁmi.uf%wqﬁnwmm.mm&%aﬂu&rﬁ*mwmmwﬂm\
| B R W U A 5.200/- R Af} U@ @E @ 3w g @ ¥ $ YA $.1000/- |

i The dup[ic_aﬁz_c_(:p_\; of the T.R.6 challan evidencing payment ol Rs.200/- (Rupees two |
Hundred only) or Rs.1,000/- (Rupees one “housand only) as the case may be, under the |
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee ‘

prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the |
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" amount of du?y and interest dcmar;dgd_._f';ric CI_I‘-“}.)-l;u!I}: 1(:\.!_10{-1_1-5 one lakh E;L_LS mgs_s,

[ fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

4 Hed. 2 A Gfd ATHE & e 3 ATHE! & Wi A a1g P18 e 39 SeW A T
wEgE SaT g af d drges i 1962 Y URT 129 T (1) & T B HL.L.-3 s
HroTees, iy I Yoo AR Far w adter siftrewor & e Prafif@d wd w srdta =¥

| Jfﬁ% ) b e i N L _ TN S

In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

. address :
r |_!ﬂ'n'n§__ﬁ:_a'3 _Eﬁ_q :3_m—-la _!zlﬁ 5 g 941 i Sfdifery | Custoiﬁé, Excise & Service Tax A_i:p_t—:ilate 1
fewu, ufgedt et dta Tribunal, West Zonal Bench

: N —
2§94 Hivrel, SgATAT Wa, Adc ARUTR g, | 27 Floor, Bahumali Bhavan,
|

SYURG], HgHalEG-380016
| Nr.Girdhar Nagar Bridge, Asarwa,
|

|
‘ ‘ Ahmedabad-380 016

5. | SaTyew JTUTTaH, 1962 @ URT 129 €T (6) & i, Hiayes aftfam, 1962 #t R 129
T (1) & ¥ enfte & vy PafafEa gee dov g1 ifee-

| Under Section 1.}.5\“[{;@?1& Customs Act, 1962 an a ;';pw.ai under Section 129 A [Ij' (;'Ee_:
. | Customs Act, 1962 shall be accompanied by a fee of rpae ]
@) | orfte @ e wEe A el R g Jifrerdt gRT WA AT Yo IR AT qUT T |
| 141 €8 @ IHH UTd TG FUY YT I DA g1 dl TP guR dUC. |
where the amount of duty and interest demanded and pz-_na]ty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

upees;

& wrafid AT A ofgl [ed! ATHTRIed HTUBI GIRT HTT 41 et X SATST 4T T
a1 €8 @ [P Ufd 9 wT @ wfie 8 4fee w0l vare are @ sifte A 81 a, uid R |
w ¥Ug

™ (b) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ; l
m | ordte & wrafRa Hea # orgl e Atarges et gR1 AT T Yo SR ST auT e
_ 9T &8 B YPH 99T a1 ©uU § HfU g 9, g6 gV BUT.
" where the amount of duty and ‘interest demanded and penéﬁy_lev'ica by any “officer of
| (c) Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees
ElEGEGEIT HfTmen & QIga, A7 M0 Yo & 10% el B U3, WEl Yo U] Yo A 68 Q4G A ¢, T1 48 & 10% |
31 HI3 WR, Wl Haw o2 Qa7 3, sdle var s |

d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or |
pay s AL
duty and penalty are in dispute, or penalty, where penalty alone is in dispute |

6. | Iad HUFTaH B URT 129 (T) & AH=Aild diel WIS & §HE TR TAS JHTagH UA- (@) |
e mexr & forg ar wafaral &t gura & fore ar fansdt srg vt & fore fasg g ordier : - Sruan
g%maﬁmwmmﬁ%ﬁqm%%mmﬁuﬁﬂmwmm

Under section 129 (a] of the said Act, every application made before the Appellate Tribunal

i (&) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

| ’ {b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

The Present appeal has been filed by M/s. Sahajanand Shipping Services,
404, Swara Park Lane, Opp. Joggers Park, Atabhai Road, Ehavnagar- 364 002
(hereinafter referred to as the ‘Appellant) in terms of Section 128 of the Customs
Act, 1962, challenging the Order-in—Original no. 19/Additional
Commissioner/2022-23 dated 31.03.2023 (hereinafter raferred to as ‘the
impugned order’) passed by the Additional Commissioner, Customs (Preventive),

Jamnagar (hereinafter referred to as the ‘adjudicating autho-ity’).

2. Facts of the case, in brief, arc that the Vessel MV PISC (IMO-
8710857) was declared due for arrival at SBY, Alang for breaking up by their
shipping agent i.e. the appellant. The appellant also filed the prior Import
General Manifest (hereinafter referred to as the 'IGM') No. 2314944 on
23.06.2022 at SBY, Alang. The importer of the vessel i.e. M/s. M.K. Shipping &
Allied Industries Pvt. Ltd., Plot No.121, Ship Recycling Yard, Sosiya P.O. Manar,
District-Bhavnagar (hereinafter referred to as the 'Importer’) has also filed prior
Bill of Entry (hereinafter referred to as "BE") No. 9272909 deted 25.06.2022 for
seeking the clearance of the vessel. The BE was provisicnally assessed ons _'j'ir%}}f';\

22.07.2022. ﬁ‘x \

2.1 The appellant i.e. the shipping agent, of the subject Vessel MV PISC
(hereinafter referred to as the 'Vessel) intimated about the errival of the vessel '
at Bhavnagar anchorage on 03.07.2022. The Officers of the Customs Division,
Bhavnagar and Ship Breaking Yard, Alang boarded the vessel for boarding and
rummaging on 04.07.2022. During the rummaging, the Customs Officers
observed that some goods i.e. Electronic Nicotine Dispensing Devices having
label "Traveller Exclusive 100S" & also having description as Tobacco Heating
System 20 Single Moments along with their refills having label "Marlboro
designed for use with IQOS" was lying on board of the Vessel. On being asked,
Shri Vinay Singh Katoch, Master of the Vessel (hereinafter referred to as the
Master of the Vessel MV PISC), stated that he had failed to ceclare these items
in the Import Manifest through oversight and he also stated that due to not
having sufficient man power and time for inventorying all the items, he could not

put the details in the Import Manifest.

2.2 On physical counting of the stock of the above mentioned goods, 360

Page 4 of 15



S/49-10/CUS/IMN/23-24

Units of Electronic Nicotine dispensing devices along with 24,000 Packets of
refills were found on the Vessel.

As per the Circular No. 35/2019-Customs dated 1st October, 2019 read
with the Government of India's 'The Prohibition of Electronic Cigarettes
(production, manufacture, import, export, transport, sale, distribution, storage
and advertisement) Ordinance, 2019, the Production, Manufacture, Import,
Export, Transport, Sale, Distribution, storage and Advertisement of E-cigarettes
including all forms of Electronic Nicotine Delivery System, Heat not Burn
Products, e-hookah and the like device is prohibited in the interest of public
health to protect the people from harm and for matter connected therewith or
incidental thereto. The relevant portion of the Circular No. 35/2019 supra is

reproduced as follows for ready reference:

2. Considering the adverse heath impact of e-Cigarettes/ ENDS and in
order to prevent the initiation of nicotine through e-Cigarettes by non-
smokers and youth, with special attention to vulnerable groups, the
Directorate General of Foreign Trade, Department of Commerce,
Ministry of Commerce & Industry has issued the aforesaid
Notifications to ensure that Import and Export of Cigarettes or any
parts of components thereof such as refill pods, atonusers, cartridges
etc. including all forms of Electronic Nicotine Delivery Systems (ENDS),
Heat not burn products, e-hookah and the like devices, by whatever

name and shape, size or form it may have, but does not include any

product licensed under the Drugs and Cosmetics Act, 1940 under ITC
HS Code: 8543 is prohibited in accordance with the Prohibition of
Electronic Cigarettes (Prohibition), Manufacturer, Import, Export,
Transport, Sale Distribution, Storage and Advertisement Ordinance,

20109.

2.3 Therefore, in view of the Circular No.35/2019-Customs dated
01.10.2019 read with the Government of India's "The Prohibition of Electronic
Cigarettes (production, manufacture, import, export, transport, sale,
distribution, storage and advertisement) Ordinance, 2019, the said devices i.e.
total 360 Unit & Refill i.e. 24000 Packets were put under detention under the
provisions of the Customs Act, 1962, vide Panchnama dated 04.07.2022 for
further investigation in the matter. The detained goods i.e. 360 Units of
Electronic Nicotine dispensing devices along with 24,000 Packets of refills were

transferred to the Bond Store and the same were scaled in presence of Panchas.

t t \ Page 5 of 15
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2.4 Statement of Shri Vinay Singh Katoch, Master of the Vessel was
recorded on 07.07.2022 under the provisions of Section 108 of the Act, 1962
wherein he, inter alia, had accepted that they have failed to declare these items
i.e. 360 Units of Electronic Nicotine dispensing devices having label "Traveller
Exclusive IQOS & also having description as Tobacco Heatinz System 20 Single
Moments" along with 24,000 Packets of refills having label "Marlboro designed
for use with 1Q0S" in the IGM. The Master of the Vessel stated that he took over
the charge of the Vessel from the regular Master at Penang Port (Malaysia) on
13.05.2022; that the previous crew were present on vessel at the time of his
joining; that during his captaincy, no trading activity was carried out; that he
was deputed to this Vessel as Demolition Crew and he was instructed by his
Company to search out Trim & Stability Book, GA Plan, Capacity Plan, Shell
Inspection, Bunker sounding, to search all cabins, lockers and to prepare list to
bond items kept in Bond Store; that when he joined the Vessel, no proper

handing over of the Vessel was done; that pervious captain did not even inform

about his disembarkation from the Vessel: that they remainec busy in col]ectmg gl ] ,=;. <

the documents from previous crew; that after joining of all crew, they prepdrrd .

a rough inventory of the Bond items lying in Bond store; that on 29.05. Z‘E}QQ

they received the instructions to sail out towards Port Kalang for recewn?'g\_- / /
Bunker; that on 02.06.2022, they were instructed to proceed towards Alaﬁ‘écl; ‘
(India) for vessel scrapping purpose; that during the voyage from Kalang Port to

Alang (India), they have received Bunker supply at Colombon Port (OPL); that

during the voyage from Colombo Port (OPL) to Alang, they had anchored at

Cochin (OPL) on 21.06.2022 for receiving Bunker supply but dae to bad weather,

they could not get it and had to sail out towards Mormugao Po -t(Goa) for Bunker

supply on 24.06.2022 and anchored at Mormugao Port (GO) on 26.06.2022

before heading towards Alang; that after receiving bunker, trey sailed towards

Alang Port and arrived at Bhavnagar anchorage on 03.07.2022; that during

voyage from Port Kalang to Alang, they had prepared the port papers for Colomb
Port/Mormugao Port/Alang Port; that during the said voyage, they faced rough

weather with Rolling-Pitching; that the type of Vessel was Passenger Vessel and

there were more than 1000 cabins and more than 33 stores on the Vessel, proper
verification/inventorying all the stores was not feasible with only 18 Crew; that

some inventory could not be prepared due to time limitation and rough weather

during the sailing; that through oversight, he could not prepared the inventories

of the goods lying inside store located next to Bond Store of the Star Board Side

of Deck No. 2; that after his joining of the MV PISC, he had not received any
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supply except Provision/Bunker; that all above items were on Board the Vessel
before his joining; that he had inquired about the price of the detained goods
from his foreign based contacts and told that the value of each Device was
around 50-75 Dollars; that value of cach Refill packets of 20 Heat coils was

around 1.50 to 2.00 Dollars.

2.5 Further, a statement of Shri Ashit Pramodrai Parikh, Authorized
Signatory of the Shipping Agent was recorded on 07.07.2022 under the
provisions of Section 108 of the Act, 1962 wherein he inter alia stated that they
had no idea about presence of such items in the Vessel nor they were aware that
import of E-cigarettes is prohibited in India; that they came to know about it only
after detention of the same by the Customs Officers; that they have gone through
the Circular No. 35/2019-Customs dated 01.10.2019 and they agreed that
detained goods were prohibited in India as per the said Circular; that it was the

case of ignorance on the part of vessel owner and the Captain of the said Vessel.

Consequently, the detained items i.e. 360 Units of Electronic
otine dispensing devices along with 24000 Packets of refills which were not
-eclared in the IGM as described in tae table as follows, having approx. value of
Rs.60 Lakhs, were placed under seizure vide Memorandum of Seizure dated
08.07.2022, on a reasonable belief that the same are liable for confiscation under

Section 111(d) and 111(f) of the Act, 1962:

1

' SL | Description [No. |Oty/box | Total Value/box | Total
' of l (Rs.) cvalue 1
! o box | | | (Rs) |
¥, 1QOS 360 0Ol 360 6000 2160000
(Electronic | | ' | \
cigarette ‘ | | |
device) ] Mt ) ) ek
2. | Marlboro 2400 | 10 packets [ 24000 | 160 3840000 |

Cigarette (Heat with 20 , ‘
Sticks) (o | sticks each N | . _
Total 6000000
2.0 Further, statement of Shri Krupal K. Bhavsar, Director of the

Importer was recorded on 07.10.2022 under the provisions of Section 108 of the
Customs Act, 1962 wherein he, inter alia, stated that they had purchased the
Vessel "MV PISC vide MOA dated 30.05.2022 made between M/s Last Voyage
DMCC, Unit No. 3201A-1, SABA-1 Tower, Plot No. JLT-PH1-E3A, Jumeirah
Lakes Towers, Dubai, UAE, PO Box No. 391228 and the importer, without

]
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inspection and 'As is Where is" basis; that they have no idea about presence of
360 Units of Electronic Nicotine dispensing devices having label along with
24,000 Packets of refills available on board; that it was the responsibility of the
Shipping Agent to declare before Customs in respect of such type of prohibited
goods; that they came to know about the same only after detention of the same
by the Customs officer; that they had gone through the Circular No. 35/2019-
Customs dated 01.10.2019 and they have agreed and understood that the
detained goods were prohibited as per the said circular; that they have never
seen E-cigarettes and they do not know anything that the said goods were liable

for confiscation under Section 111(d) and 111(f) of the Act, 1962,

2.8 The investigation culminated into issuance of Show Cause Notice
No. ADC-07/2022-23 dated 21.12.2022 from F. No. Gen/MI3C/366/2022-Adjn
issued by the Additional Commissioner, Customs (Preventive), Jamnagar
wherein M/s Sahjanand Shipping Services, Bhavnagar anc the Master of the

Vessel MV PISC were called upon as to why:

Exclusive IQOS and also having description as Tobacco Heating System 20 | ¢
Single Moments'" along with 24000 Packets of refills having label "Marlboro . . -
designed for use with IQOS" valued for Rs.60,00,000/- (Rupees Sixty Lakhs  °
Only) should not be confiscated under Section 111(d) and 111(f) of the Customs
Act, 1962;

ii. Penalty should not be imposed upon the appellant i.e M/s. Sahajanand
Shipping Services, Bhavnagar (India), 364002, Shipping Agent of the vessel MV
PISC under Section, 112 of the Customs Act, 1962.

(iii) Penalty should not be imposed upon Master of the Vessel MV PISC under
Section 112 of the Customs Act, 1962.

2.8 Consequently the adjudicating authority passed the impugned order

wherein the adjudicating authority ordered as under:-

i, He ordered for absolute confiscation of 360 Units of Electronic Nicotine
dispensing devices having label "Traveller Exclusive IQOS and also having
description as Tobacco Heating System 20 Single Moments" along with 24000
Packets of refills having label "Marlboro designed for use with 1QOS" valued for
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Rs.60,00,000/- (Rupees Sixty Lakhs Only) under Section 11 1(d) and 111(f) of the
Customs Act, 1962

ii. He imposed penalty of Rs.40,00,000/- (Rupees Forty Lakhs Only) under
Section 112(b) of the Customs Act, 1962 upon the appellant i.e. M/s.
Sahajanand Shipping Services, Bhavnagar (India), 364002, Shipping Agent of
the vessel MV PISC.

iii. He imposed penalty of Rs.3,00,000/- (Rupees Three Lakhs Only) under
Section 112(b) of the Customs Act, 1962 upon Shri Vinay Singh Katoch Master
of the Vessel MV PISC.

3. SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned order, the Appellant has filed the present

@oxal wherein they have submitted grounds which are as under: -

The appellant acted as ‘Shipping Agent’ and filed prior Import
Gogfal Manifest in respect of vessel MV PISC that had arrived at Alang
chorage on 03.07.2022 for breaking from port Penang in Malaysia via
Marmagoa. On 04.07.2022, the officers of Customs carried out boarding and
rummaging of the vessel. During the course of rummaging, the officers found
following goods in packed condition lying in a store room located next to bond

store of the star board side of Deck No. 2 of the vessel:

| Sl | Description WNO. ‘Qty/box T’I‘Utal | Value/box | Total ‘
of _ | (Rs.) value
Mg gmance o | « ] | (Rs) |
1. |IQOS 1360 |01 | 360 6000 | 2160000 |
(Electronic - ' |
| cigarette ‘ ‘ !
___ | device) e [ | |
2. | Marlboro 2400 | 10 packets ’ 24000 | 160 3840000 |
Cigarette (Heat with 20
Sticks) | |stickseach | }
| T 6000000
3.2 The impugned order is passed in violation of the principles of natural

Jjustice inasmuch as the appellant was never put to notice about invocation of
sub-section (b) of Section 112 of Customs Act,1962. Section 112 (b) of Customs
Act, 1962 is reproduced below for the ease of ready reference:

\
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“Any person, -

(@)

(b) who acquires possession of or is in any way concerned in
carrying, removing, depositing, harbouring, keeping, concealing,
selling or purchasing, or in any other manner dealing with any goods
which he knows or has reason to believe are liable to confiscation

under section 111,

shall be liable, -

S The prime requirement of Section 112 (b) is that the concerned
person must have knowledge or reason to believe that goods are liable to
confiscation under section 111. However, the Adjudicating Authority has not
cited an iota of evidence to show that the appellant had any knowledge about
presence of the goods on board at the time of filing prior Import General Manifest.
In his statement dated 07.07.2022, the master of the vessel has unambiguously
explained to the Custom officers about the circumstances in which he took over
the vessel, ete. owing to which, he could prepare only part-inventory and that
inventory of that particular store room from which incriminating goods wv:e!j.'f.rs-|_§:‘=;“‘;:u
found, could not be prepared due to shortage of manpower and paucity of'_tir‘iri?.

These facts have not been challenged and rebutted in the Show Cause Notice as '~ ©1:

well as impugned order.

3.4 The Adjudicating Authority has erred in failing to appreciate that
there is no rebuttal in the Show Cause Notice to the facts and circumstances
explained by the master owing to which they could not complete the inventory
before entry of vessel into India. On the other hand, there is no positive evidence
to show that the appellant, who was only shipping agent who was acting on the
basis of information received from master, had prior knowledge about presence
of such goods in one of the stores and despite such knowledge, the appellant
went ahead and filed an incomplete prior Import General Manifest. Unless
knowledge is alleged and established, the requirement of Section 112 (b) of

Customs Act, 1962 is not satisfied.

3.5 The Adjudicating Authority has imposed penalty on appellant under
section 112 (b) by citing failure to declare the prohibited goods in the Import

General Manifest. In this regard, the appellant has submitted that failure per se

A
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is not covered under the provisions of Section 112 (b). The appellant has
submitted that the Adjudicating Authority has relied on the decision of Hon’ble
High Court of Madras in the case of Caravel Logistics P. Ltd., 2016 (338) ELT

266 (Mad.) is misplaced inasmuch as the same does not deal with Section 112

(b) of Customs Act,1962.

3.6 The appellant has submitted that Scction 112 (b) of Customs
Act,1962 does not deal with failure to exercise due diligence in filing Import
General Manifest, etc. unless the failure is deliberate, intentional and mala fide.
In this case, the inability to complete the inventory on the part of master and
consequent filing of prior Import General Manifest by appellant based on details
received from the master, by itself, :s not sufficient to attract the provisions of
Section 112 (b) unless it is established based on cogent evidence that it was an
intentional act on the part of appellant. In the absence of any positive evidence
against appellant, the Adjudicating Authority ought to have followed the decision
of Hon’ble Supreme Court in the case of Hindustan Steel Ltd. v/s State of Orissa,

1978 (2) ELT (J159)(S.C.) by not imposing penalty under Section 112.

The appellant has relied upon the decision of Hon'ble Tribunal in

""l.f--,:\;,_.\ t % case of Ashit P. Parikh v/s Commissioner of Customs, Ahmedabad, 1999

) ELT 299 (Tribunal), wherein, penalty that was imposed under Section 112
e as set aside on the ground that the appellant was not aware about presence of
fish oil on board the ship. In this case also, the appellant was not aware about
presence of e-cigarette devices and cigarette sticks on board. Hence, no penalty

is imposable on the appellant under Section 112 (b) of Customs Act,1962.

PERSONAL HEARING:

4. Personal hearing was granted to the Appellant on 08.01.2025
following the principles of natural justice wherein Shri Vikas Mehta, Consultant,
appeared on behalf of the Appellant. He reiterated the submissions made in the
appeal and also relied upon Shahi Containers 2003 (158) ELT 51 (Tri-Mumbai)
to support quashing of penalty. Due to change in Appellate Authority, fresh
Personal hearing was held on 20.05.2025 in virtual mode. Shri Vikas Mehta,
Consultant, appeared for hearing representing the appellant. He had reiterated

the submissions made in the appeal memorandum.

DISCUSSION AND FINDINGS:
A"’: \
il
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5. [ have carefully gone through the case records, impugred order passed by
the Additional Commissioner, Customs (Preventive), Jamnagar and the defense

put forth by the Appellants in their appeal.

5.1 On going through the material on record, I find that following issues

required to be decided in the present appeals which are as follows:

(i) Whether the imposition of penalty on M/s. Sahjanand Shipping Services
(Appellant) under Section 112(b) of the Customs Act, 1962, is legal and
proper in the facts and circumstances of the case, particularly in light of

the requirement of mens rea and the role of the Shipping Agent.

5.2 The adjudicating authority ordered the absolute confiscation of the
e-cigarettes and refills. Section 111(d) of the Customs Act, 1962, provides for
confiscation of "any goods which are imported or attemptec to be imported...

contrary to any prohibition imposed by or under this Act or aryy other law for the

time being in force." Section 111(f) covers "any dutiable or prohibited goods ——

required to be mentioned under the regulations in an arrival manifest... which~

are not so mentioned." It is an undisputed fact that the gocds in question (e-

cigarettes and refills) are prohibited for import into India as per Circular No.

35/2019-Customs dated 01.10.2019, read with the relevant Ordinance. It is also .~

not disputed that these goods were found on board the vessel and were not
declared in the Import General Manifest. Therefore, the goods were indeed

imported contrary to a prohibition and were not declared in the manifest.

5:3 Based on these facts, the confiscation of the goods under Section
111(d) and 111(f) of the Customs Act, 1962, is found to be legally sound and is
hereby upheld. The nature of the goods being prohibited makes them liable for

confiscation irrespective of the knowledge or mens rea of the persons involved.

54 The core of the Appellant's challenge lies in the imposition of penalty
under Section 112(b) of the Customs Act, 1962. Section 112(b) applies to any
person who "acquires possession of or is in any way concerned in carrying,
removing, depositing, harbouring, keeping, concealing, selling or purchasing, or
in any other manner dealing with any goods which he knows or has reason 1o
believe are liable to confiscation under section 111.° The crucial phrase here is
"knows or has reason to believe." This implies the necessity of mens rea or a

deliberate knowledge/belief on the part of tae person being penalized.
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5.5 The adjudicating authoerity, in the impugned order, has imposed
penalty on the appellant, stating that they "failed to take due diligence to declare
the aforesaid prohibited items in the IGM which they knew that the said goods
were liable for confiscation." This finding directly imputes knowledge to the
Appellant. However, a closer examination of the investigation records and

judicial precedents reveals several weaknesses in this imputation.

5.6 [ find that there is Lack of Established Knowledge (Mens Rea):

0 The Master of the vessel in his statement explained that due to
physical difficulty he was unable to conduct a thorough inventory of over
1000 cabins and 33 stores with limited crew and time, especially amidst
rough weather. This explanation has not been effectively rebutted by the
adjudicating authority with positive evidence. The SCN itself mentions that
the Master stated he failed to declare the items due to "oversight” and "not
having sufficient man power and time."

0 The Shipping Agent (Appcllant) also maintained that they relied on
the information provided by the Master and had no independent means to
verify the presence of such concealed goods. Their role is primarily to
facilitate customs procedures based on client information, not to conduct
physical inspections of every hidden compartment.

0 The investigation did not unearth any communication, document,

or other evidence to suggest that the Shipping Agent had actual knowledge

of the e-cigarettes being on board or that they actively conspired to
smuggle them. The statements of the Appellant’'s authorized representative

were largely exculpatory regarding mens rea.

5.7 [ refer to the below judicial precedents on Mens Rea and
Responsibility:
0 The Hon'ble Supreme Court in Hindustan Steel Ltd. v/s State of

Orissa [1978 (2) ELT (J159) (S.C.)] clearly held that "penalty will not
ordinarily be imposed unless the party obliged either acted deliberately in
defiance of law or was guilty of conduct contumacious or dishonest, or
acted in conscious disregard of its obligation." In the present case, there is
no evidence of deliberate defiance, contumacious conduct, or conscious
disregard of obligation with the knowledge of the prohibited goods on the
part of the Shipping Agent.

o] The CESTAT in Ashit P. Parikh v/s Commissioner of Customs,

A{_; ‘,_. Page 13 of 15
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Ahmedabad [1999 (112) ELT 299 (Tribunal)] is highly relevant. In that
case, penalties under Section 112 were set aside on the ground that the
agent/sub-agent was unaware of the presence of prohitited goods (fish oil)
on board. The Tribunal emphasized that "there is no material in the notice
to rebut this or to show that they were aware that fish oil was on board."
This principle directly applies here, as the department has failed to provide
such rebuttal or positive evidence of knowledge on the part of the Shipping
Agent. The Ashit P. Parikh case also highlighted that the responsibility for
filing the manifest lies with the master, and an agent is not liable unless
they have specifically bound themselves for such responsibility or are
proven to have mens rca.

0 Furthermore, the Shahi Containers v. Commissioner of Customs
(Import), Mumbai [2003 (158) ELT 51 (Tri. - Mumbai)| judgment explicitly
states that the "responsibility for filing full and correct manifest lies with
the master of the vessel and not with steamer agent, or slot charterer or
cargo forwarders.” This reinforces the argument that the primary
responsibility for the manifest's accuracy, especially concerning goods
concealed on board, rests with the Master. While the Shipping Agent has
duties, these do not automatically extend to discovering hidden

contraband without any indication or knowledge.

5.8 The adjudicating authority's reliance on Caravel Logistics P. Ltd. is
indeed misplaced. That judgment did not delve into the requircment of mens rea
under Section 112(b) in the context of a Shipping Agent's responsibility for
undeclared goods on a vessel, but rather on the general obligation of a person in
charge of a conveyance to deliver a manifest. The specifiz facts and legal
interpretation of mens rea for penalty under Section 112(b) were not the central

point of that decision as they are here.

5:9 In conclusion, while the goods are undoubtedly liable for
confiscation due to their prohibited nature and non-declaration, the imposition
of penalty on the Appellant under Section 112(b) requires a higher threshold of
proof regarding their knowledge or active involvement in the smuggling. The
evidence on record, particularly the consistent statements of the Appellant's
authorized representative and the absence of any contradictory material
establishing their mens rea, does not meet this threshold. The adjudicating
authority's finding that the Appellant "knew" about the proh bited goods is an

assumption not sufficiently supported by the investigation. Therefore, the

My
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penalty imposed on M/s. Sahjanand Shipping Services under Section 112(b) of

the Customs Act, 1962, is not sustainable.

6. In view of the above findings, | set aside the penalty of Rs.
40,00,000/- imposed on M/s. Sahjanand Shipping Services (Appellant) under
Section 112(b) of the Customs Act, 1962 under Section 112(b) of the Customs
Act. 1962, vide Order-in-Original No. 19/Additional Commissioner/2022-23

3

dated 31.03.2023.

The appeal filed by appellant is hereby allowed.

BESS

(AMIT GUFTA)
Commissioner (Appeals),
Customs, Ahmedabad

F. No. S/49‘10/CUS/JMN/2023-24/\0 Date: 30.05.2025
O

By Registered Post A.D/E-Mail

Te,

/s. Sahajanand Shipping Services,
404, Swara Park Lane,Opp. Joggers Park,
Atabhai Road,Bhavnagar- 364 002

Copy to:
1. The Chief Commissioner of Customs, Gujarat, Custom House,
Ahmedabad.
2. The Commissioner of Customs (Preventive), Jamnagar.
3. The Additional Commissioner of Customs, Custom (Preventive),
Jamnagar.
4. Guard File.
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