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T il 3 ofaa & il SUANT P forg JUd A &t Sl © o AT Jg SR} fhd] T .

This copy is granted free of cost for the private use of the person to whom it is issued.

SHTUFTTH 1962 BT URT 129 BT ST (1) (@UT AN F St FafaiEa Aom & Al & we
T PIE o 39 Y A AT B ITed Hegy BT 81 dl 39 M B W BT aRRG 4 3 HgH & $feR
R Wiraige wiad (mde S, o darey, (o favm) wwe A, 7% feeeh @1 gt
TS R PR DA ¢

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories of
cases, any person aggrieved by this order can prefer a Revision Application to The Additional Secretary/Joint
Secretary (Revision Application), Ministry of Finance, (Department of Revenue) Parliament Street, New
Delhi within 3 months from the date of communication of the order.
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4 TR MW Order relating to :

(@) | 979 & w9 1 arfad Bl Hi.

(a) pny goods imported on baggage.

(@) | WRA H 31a1d B4 o [Pyl aTe H aral T A HRd B 3% Twaed R U 3dI A 7T J7d 1 39
Tie] WIH R IaR 9 & o Srfée Are Sar 7 91 IR O7 39 760 RIF TR IaR U A1d 1 731§
Sfdrd Ara § S 8l

‘ any goods loaded in a conveyance for importation into India, but which are not unloaded at their place of
(b) | destination in India or so much of the quantity of such goods as has not been unloaded at any such destination
if goods unloaded at such destination are short of the quantity required to be unloaded at that destination.

) iﬂtlmc—m"efﬂﬁm 1962 AT X qUT SHD U 1T ¢ AT & ded oo aTqT BT AT,

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.

3. &0 3fTde-] U3 ST (OHTGa! A QTP WReT H Wdd ST 811 (o1 =il SUd! oird 1 st
39 & vy Pl s dau 89 afte

The revision application should be in such form and shall be verified in such manner as may be specified in
the relevant rules and should be accompanied by :

(@) | DIC B AT, 1870 P HE 1.6 a1 | 3 A FuiRa 6T T 3R 39 31 31 4 whadl, Rrea! t@
ufer  verg O @Y "aTay Yoo fewe @ T ARl

(a) | 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under Schedule
1 item 6 of the Court Fee Act, 1870.

@) | g A & edl WY HE SN B 4 Uadi, S 81

(b) | 4 copies of the Order-in-Original, in addition to relevant documents, if any

(M | TR & g s @1 4 wfoai

(c) | 4 copies of the Application for Revision.

(9) | GARIEI0T 3Tae SR @A o foTY WHTRIed UTgH, 1962 (GUTERITY) & FulRd ®iY sier

e, B gvs, st fafay wet & < ot smar 8 § %, 200/-(FUT &1 6 | )47 5.1000/-(FIY

TF SR A ), o1 off Jre 81,8 SR YiaH & g 9o <1.3R,6 St arfad, afd e, 7
T TS, TN 1 €8 B AMRASHR FYY TP RG I1 I HH Bl al U8 B & F T 3.200/- AR TG
o @G 9 e 8 dl By & 9 H %.1000/-

(d) | The duplicate copy of the T_R.6 challan evidencing payment of Rs.200/- (Rupees two Hundred only) or
Rs.1,000/- (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, fines,
forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for filing
a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

4. | me ¥ 2 % i Gfea ATHa! & SredT 3 ATH & TR B gie $Is odfad 39 1 ¥ Hed Hegd
ol g1 dl d SRl AT 1962 B URT 129 T (1) & i BiF .03 & Foges, $<1a Iag
e AR Ya1 R e Ao F wrer FafafEa v w onfia o= oo §

In respect of cases other than these mentioned under item 2 above, any person aggrieved by this order can file
an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and
Service Tax Appellate Tribunal at the following address :

'{ﬂ'qug'?cﬁ' ﬁumwa%aﬂ Customs, Excise & Service Tax Appellate Tribunal,

dtfergaifireor, ufyeh asftg e West Zonal Bench

U i, agaTel Had, Aide fRYTFR @, | 2nd Floor, BahumaliBhavan,

SHYRAT, HeHAEIG-380016 Nr.Girdhar Nagar Bridge, Asarwa, Ahmedabad-380
016
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Ao AW, 1962 BT URT 129 T (6) P 31efl, GoTgees SUFAH, 1962 BT URT 129 T (1) & A
sytiter & iy Fafeia e o g wIfee-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs Act,
1962 shall be accompanied by a fee of -

(@) | U ¥ FrafAd AT B oot [l ShaTsies ARG gRT S 747 Yo SR TS il T T 68 bl
W UfE TRE T 7 39 HH g1 I TP 89K UL,
(a) | where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is five lakh rupees or less, one thousand rupees;
@) | srdter & wrafRim A & oret el Sarsies SRS gRI AR 74T Yo SR o6 aUT ol 14T &8 @
THH UlE ARG ¥UY F 3% g afe U uarg arg I eifiie 7 81 dl; UiE g9 3T
(b) | where the amount of duty and interest demanded and penalty levied by any officer of ~ Customs in the case
to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand
rupees ;
@) | srdftel & TR AT B ofgl fhd! SiTes SRR gRT HI 7T Yo IR SIS adT ST 77T €8
W UAT A EUT § A B ol T §WR IUT,
(c) | where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is more than fifty lakh rupees, ten thousand rupees
() | T M & oo DR & FHAHI MY Yewb & 10 % A1 A W, 9161 Yoo I1 Yoo T4 &8 [aarg
ARUES H10 % (ST H W8] ad ¢ faare # §,srfier @ smam|
(d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty

or duty and penalty are in dispute, or penaity, where penalty alone is in dispute.

o SfUTH B URT 129 (T) & SaTld fUte MUBRT 6 FHE TR TS H[ded U3i- () AP AT
& ferg ar Tafedl @ guRA & forw o1 fbedt s waire & fre fbw 1w ardier - - srear
(@) AUl T SHTde T3 BT T & o ST $iides & 61y F0 Ug ) &1 Yoo ot Gaw el 71iRe,

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.

Page 3 of 11




F.No. 8/49-148/CUS/MUN/2023-24

ORDER-IN-APPEAL

M/s. Radha Trading, D-14/236, Sector-8, Rohini, Delhi-110024 (hereinafter referred to
as the ‘appellant’) has filed the present appeal in terms to Section 128 of the Customs
Act, 1962, challenging the Order-In-Original No. MCH/133/AC/ KRP /REF/ 2023-24 dtd.
27.09.2023 (hereinafter referred to as the ‘impugned order’) passed by the Assistant
Commissioner of Customs (Refund), Mundra (hereinafter referred to as the ‘adjudicating
authority’).

2.1 The brief facts of the case are that the appellant had filed 73 Bills of Entry as
mentioned in Table-A of the impugned order through their Customs Broker M/s SSS Sai
Forwarders Pvt. Ltd at Custom House, Mundra for clearance of goods declared as
"100% Polyester Knitted Fabrics rolls of assorted colours & weight * falling under CTH
60063200 of Custom Tariff Act, 1975, originating from China. It was found that the
declared unit price was around Rs. 89/Kg whereas the lowest contemporaneous import
of this commodity varied between Rs. 110/Kg (declared value) to Rs. 122/Kg for similar
goods imported. The Competent authority had rejected the declared value vide OlO No.
MCH/DC/NJ/GR-111/807/2016-17, dated 07.03.2017 and assessed the Bills of Entry by
enhancing the value for Sr. No. 1 to 20 in Table A of impugned order as mentioned
below and passed the order as under.

(a) He rejected the value declared by the appellant under the provision of Rule 12
of CVR, 2007 and re-determined the value at Rs. 151/Kg as per rule 3(4) read with
Rule 5 of the CVR, 2007 and Bills of Entry had been assessed accordingly:

(b) He rejected the protest letters submitted by the appellant and appropriated the
duty paid under protest.

3. Further, the Adjudicating Authority has passed Order-in-Original No.
MCH/DC/NJ/Gr.111/794/2016-17 dated 28.02.2017 and rejected the declared value and
ordered to assess the Bill of Entry with 100% Bond and 50% Bank Guarantee for Bill of
Entry mentioned in Table-A for Sr No. 21 to 73 in the impugned order, and passed the
following order:

“(a) | reject the value declared by the importer under the provisions of Rule 12
of CVR, 2007 and re-determine the value at Rs. 150/Kg as per Rule 3(4) read with
Rule 5 of the CVR, 2007 and accordingly assess the provisionally assessed Bill of
entry finally:
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(b) | appropriate the total duty paid under protest (Column No. 8 of Table No. 3)
towards the total duty payable as per column 11 of Table No. 3 and accordingly,
protest lodged by the importer stands vacated:

(c) | order to recover the differential duty totalling Rs. 1,94,40,620/- (Rs. One Crore
Ninety-Four Lakh Forty Thousand Six Hundred Twenty Only) as per column no. 12
of the Table No. 3 along with the interest by enforcing condition of the bond.

(d) | order to en-cash the Bank Guarantee totalling Rs. 97,20,310/- (Rs. Ninety
Seven Lakh Twenty Thousand Three Hundred Ten Only) as per Column No. 8 of
the Table No. 4 and appropriate the same towards the differential duty along with
the interest payable.”

2.2 Being aggrieved with the above orders, the appellant had preferred the appeal
before the Appellate Authority. The said appeals were decided vide Order-In-Appeal No.
MUN-CUSTM-000-APP-249 to 265-17-18 dated 30.11.2017, wherein the Appellate
Authority passed the following order;

"19. In view of above discussion, | find that there is no legal infirmity either in the
process of rejection of declared value or in the process of redetermination of the
value. All the statutory provision and prescribed procedure, including the principles
of natured justice were duly observed by the proper officer. Therefore. | do not find
any justification to interfere with the findings of the adjudicating authority”.

2.3 The appellant preferred appeals against the above Order-In-Appeals before the
Hon'ble CESTAT, Ahmedabad who vide final order No. A/11255-11256/2023 dated
07.06.2023 passed the following order:-

"8. As per our above discussion and findings and settled legal position as
discussed above, the appellant are clearly entitled for the exemption Notification
No. 30/2004-CE dated 09.07.2004 for exemption of CVD on the imported goods.

9. Accordingly, the impugned order is set aside. Appeals are allowed with
consequential relief
-
5. In view of above discussion and settled legal position, we set aside the impugned
orders and allow the appeals with consequential relief to the appellants, if any, in
accordance with law. ——
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3. It is seen that the aforesaid decision in the case of M/s. Sedna Impex India P. Ltd.
covers all the issues raised in instant dispute. Miscellaneous application for admitting
for this new ground in respect of Notification No. 30/2004-CE, is also allowed.
Consequently following the decision in the case of M/s. Sedna Impex India P. Ltd.,
the appeals are allowed.”

In view of the above, the 73 Bills of Entry had been re-assessed by Gr.lll, Custom
House, Mundra.

2.4 Consequently, the appellant had filed refund claim of Rs. 2,58,62,826/- for the
excess duty paid arising out of arising out of CESTAT's Final Order No. A/11255-
11256/2023 dated 07.06.2023. The Refund sanctioning authority has granted refund of
Rs. 2,58,62,826/- under Section 27 of the Customs Act, 1962 vide impugned order.

3. Being aggrieved with the above impugned order, the appellant have filed the
present appeal against the impugned order to the extent that the adjudicating authority
has not granted interest of the refund amount sanctioned. The appellant have inter-alia,
raised various contentions and filed detailed submissions as given below in support
their claims:

» Adjudicating Authority failed to appreciate that excess custom duty which
was paid by the appellant at the time of clearance was illegally collected as
the same was not payable. Therefore, they were entitled for the grant of
interest from the date of payment till the date of refund as the said amount
got the colour of pre-deposit.

» The Hon'ble High Court of Karnataka in a recent judgment dated
24.11.2022 in the Writ Petition No. 16917 of 2022 (T-Res) titled as LM Wind
Power Blades (India) Pvt. Ltd. Versus Union of India & Ors., relying on the
judgment of Bombay High Court & Ors. held that the amount of refund was
payable alongwith interest.

» The CESTAT in the case of Customs Appeal No. 5001/2007 titled as
Leather Sellers versus Commissioner of Customs has held that the refund
lying with the department is always in the nature of pre-deposit and
therefore, it carries interest when the same become refundable.

> Interest is a statutory provision and it has to be complied with by the
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Department and the same cannot be denied if the same are payable and
the Central Board of Excise & Customs has issued Circulars from time to
time in this regard.

» They were entitled to interest as consequential relief once the declared
value by the appellant was found acceptable. The department cannot
enrich itself at the cost of the appellant by way of first collecting excess duty
without any basis and thereafter delaying the finalisation of bills of entry for
more than 6 years.

Y

the issue of grant of refund from the date of application is no more res
integra as this Hon'ble High Court time and again reiterated that delayed
refund of amount attracts interest from the date of application till date of
payment. The Appellant relies upon the following judgments:

i. Tata Infotech Lid. versus CC, New Delhi reported in 2004 (173)
ELT 8 (Del.)

. Principal Commissioner versus Risho India Pvt. Lid. reported in
2016 (333) ELT 33 (Del.)

iil. Mera Baba Realty Associate (P) Ltd. versus Comm. of Service
Tax reported in 2017 (52) STR 131 (Del.)

iv. Micromax Informatics Ltd. versus Union of India reported in 2018
(361) ELT 968 (Del.)

V. SR Polyvinyl Ltd. Versus CCE reported in 2020 (371) ELT 283
(Del.)

» The Hon'ble Allahabad High Court has also categorically held that interest

is payable in the case of Hamdard (Wakf) Laboratories Vs. Union of India

reported in 2005 (188) ELT 476 (All.) where the refund was granted after a

delay. The same view was again reiterated by the Hon'ble Allahabad High

Court in the case of Siddhant Chemicals V/s Union of India reported at

2014 (307) E.LT. 44 (All) and held that interest on the delayed refund has

e to be paid automatically under Section 11BB of the Central Excise Act,
,’,f- ':;\,__3‘\1 944 (pari-materia to Section 27A of the Customs Act, 1962). In this case

=
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of claim by the party, instead authority is statutorily obliged to pay the
interest. It was further held that the waiver of interest by the party is
irrelevant and payment of interest cannot be denied on such ground.

» The Hon'ble Supreme Court in the case of Union of India versus Hamdard
(Waqf) Laboratories reported in 2016 (333) ELT 193 (SC) has reiterated
that Interest on delayed refund is payable under Section 11BB of Central
Excise Act, 1944 on expiry of three months from date of receipt of
application from such date, till date of refund of duty.

» The Hon'ble Supreme Court again reiterated that delayed refund attracts
interest from the date of application till the date of payment as held in the
case of Manisha Pharmoplast Pvt. Ltd. versus Union of India reported in
2020 (374) ELT 145 (SC).

PERSONAL HEARING

4. Personal hearing in the matter was granted to the appellant on 29.04.2025,
22.05.2025, 05.06.2025 and 17.06.2025. However, no one appeared for personal
hearing. A copy of the appeal memorandum was sent to the adjudicating authority for
comments. However, no response has been received. Hence, | proceed to decide the
case on merits on the basis of the documents available on record. | have carefully gone
through the facts of the case and submissions made by the appellant in their appeal
memorandum as well as the impugned order.

DISCUSSION & FINDINGS

5.1 Before going into the merits of the case, | find that as per appeal memorandum,
the appeal has not been filed within statutory time limit of 60 days prescribed under
Section 128(1) of the Customs Act, 1962. The present appeal has been filed on
15.12.2023 while as per CA-1, the date of communication of the assessment/ order
appealed against is 03.10.2023. Thus the appeal has been filed with a delay of 13 days
beyond the stipulated period of 60 days.

5.1.1 The relevant legal provisions governing filing an appeal before the Commissioner
(Appeals) and his powers to condone the delay in filing appeals beyond 60 days as
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contained in Section 128 of the Customs Act, 1962 are reproduced below for ease of
reference:

SECTION 128. Appeals to [Commissioner (Appeals). — (1) Any person
aggrieved by any decision or order passed under this Act by an officer of customs
lower in rank than a [Principal Commissioner of Customs or Commissioner of
Customs] may appeal to the [Commissioner (Appeals)] [within sixty days] from the
date of the communication to him of such decision or order.

[Provided that the Commissioner (Appeals) may, if he is satisfied that the appellant
was prevented by sufficient cause from presenting the appeal within the aforesaid
period of sixty days, allow it to be presented within a further period of thirty days.]

Section 128 of the Customs Act, 1962 makes it clear that the appeal has to be filed
within 60 days from the date of communication of order. Further, if the Commissioner
(Appeals) is satisfied that the appellant was prevented by sufficient cause from
presenting the appeal within the aforesaid period of 60 days, he can allow it to be
presented within a further period of 30 days.

5.1.2 Itis observed that there is delay of 13 days in filing of appeal. In their application
for condonation for delay, the appellant has submitted that the delay was caused due to
the reason that the documents pertaining to the impugned order were misplaced in the
office of the appellant and after thorough search in their office, it was found that the said
documents were in fact tied up with another file. It is further submitted that only on the
discovery of said documents, the appellant has filed the present appeal and that the

delay in filing appeal is neither intentional nor deliberate.

5.1.3 It is observed that the delay upto 30 days in filing of appeal beyond the time limit
of 60 days is condonable as stipulated under Section 128(1) of the Customs Act, 1962.
Therefore, in the interest of justice, | take a lenient view and allow the appeal filed by
the appellant as admitted by condoning the delay of 13 days in filing appeal under the
proviso to the Section 128(1) of the Customs Act, 1962.

5.2 Itis observed that the appellant had filed various filed Bills of Entry as mentioned
in the impugned order for clearance of "Polyester Knitted Fabrics rolls of assorted
colours & weight". During the assessment, it was found that the declared unit price was
low as compared to the lowest contemporaneous import of this commodity for similar
goods imported. The said Bills of Entry were finally assessed by the Assessing Authority
by enhancing the value as per contemporary imports. The appellant had filed appeals
before the Appellate Authority against the aforesaid assessment orders. The said

Page 9 of 11




F.No. §/49-148/CUS/MUN/2023-24

appeals were rejected by the Commissioner (Appeals), Ahmedabad. The appellant
preferred appeal against the above Order-In-Appeal before the Hon'ble CESTAT,
Ahmedabad who vide Final Order No. A/11255-11256/2023 dated 07.06.2023 allowed
the appeals of the appellant. Consequently, the Bills of Entries were reassessed and
accordingly the appellant filed refund claim arising out of the Re-assessment orders.
The Refund sanctioning authority has granted refund vide impugned order.

5.3 ltis the appellant's contention that the adjudicating authority has not granted any
interest on the refund sanctioned. Therefore, the issue to be decided in the present
appeals is whether the impugned orders passed by the adjudicating authority not
sanctioning interest on refund amount sanctioned, in the facts and circumstances of the

case, is legal and proper or otherwise.

54 It is observed that the adjudicating authority has vide impugned order sanctioned
the refund of the excess duty paid. The appellant have in appeal memorandum
submitted that they have not received interest on the refund sanctioned vide impugned
orders. It is observed from the impugned order that there is no discussion on the issue
of interest on refund amount sanctioned. It is observed from the copy of letter submitted
for claiming refund enclosed in appeal memorandum that the appellant had claimed
interest on the refund. It is observed from the impugned order that the adjudicating
authority has neither considered the appellant's submission regarding claim of interest,
nor given any finding for not considering the same in the impugned order. Hence, the
impugned order is non — speaking order so far as it does not deal with the appellant’s
claim for interest on refund. Hence, | find it appropriate to remand back to the
adjudicating authority for considering the submissions regarding claim of interest made
by the appellant. Accordingly, the matter is remanded back to the adjudicating authority
for considering the request of interest made by the appellant and pass a speaking order
by following the principles of natural justice in terms of sub-section (3) of Section 128A
of the Customs Act, 1962. In this regard, | also rely upon the judgment of Hon’ble High
Court of Gujarat in case of Medico Labs — 2004 (173) ELT 117 (Guj.), judgment of
Hon'ble Bombay High Court in case of Ganesh Benzoplast Ltd. [2020 (374) E.L.T. 552
(Bom.)] and judgments of Hon'ble Tribunals in case of Prem Steels P. Ltd. [ 2012-TIOL-
1317-CESTAT-DEL] and the case of Hawkins Cookers Ltd. [2012 (284) E.L.T. 677(Tri.
— Del)] wherein it was held that Commissioner (Appeals) has power to remand the case
under Section-35A(3) of the Central Excise Act, 1944 and Section-128A(3) of the
Customs Act, 1962. The adjudicating authority, while passing the order in remand
proceedings, shall also consider the submissions made in the present appeal and pass
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speaking order after following principles of natural justice.

6. Accordingly, the appeal of the appellant is allowed by way of remand.
A,\Pf \f
S aiice )
= (AMIT
i — Commissioner (Appeals)
rehars/S NTENDENT Customs, Ahmedabad
T e (3rfler) | saarars,
CUSTOMS (APPEALS), AHMEDABAD. Date:01.09.2025
F.No.S/49-148/CUS/MUN/2023-24
3150

By Registered Post A.D.

To,

M/s. Radha Trading,
D-14/236, Sector-8, Rohini,
Delhi-110024

Copy to :-

d/‘f he Chief Commissioner of Customs, Ahmedabad zone, Custom House,
Ahmedabad.
2. The Pr. Commissioner of Customs, Custom House, Mundra
3. The Deputy/Assistant Commissioner of Customs (Refund), Custom House,
Mundra
4. Guard File.
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