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T{ cfr s€ qft h ffi sTfr.r h ftstwtffqr-ftJ Trq r{ qrt ftcrrfi t
This copy is granted free of cost for the private use of the person to whom it is issued

dtqrEtqr qftft{q rsez 6t sr(r rzs S S (1) (qfi fcfrfudl t qff{ ffika' +ffii
qrrfr * sq-;s d +lt qfr qs <rtn + arci fr} cr{d q-{W rc+r fr fr qs qa{r ff rrfr ff
rrfte * : x-fri + si< ir.r< sR-+Zftm sQ-q tfi+<{ ririlu-r1 , 6s {erq-q, trrsg frqr{rl
rir< qrrt, ilt ffi fr 5-{0qq qrt<-{ sq-d r< r+t t.

tlsqrq+qrqrR-{ffqrq
any goods imported on baggage

Er( t qmrd s.d t( Affi TRq fr ilr{r ?l{r ift-{ qrcc t rc+ q<rdrsFr$($t{qg
qrir rrr r{T rlnral RFI q-< smt wri } frq qtftd qr{ silt T qr} T( :IT s{ rErar gFr q-(

s-rft qq qre ff qra-r + irtft-d rre t rff fr.
any goods loade
unloaded at the

as has not been

are short of the

d in a conveyance for importation into India, but which are not
ir place of destination in India or so much of the quantity of such goods
unloaded at any such destination if goods unloaded at such destination

quantity required to be unloaded at that destination.

ffqrg-e; s{&ftfi, 196- arglrq x drfi sq+ q$-{ T{rg rg furfr h rc-c {-tti 4rc-fr ff
q-{Frft

Payment of d rawback as provided in Chapter X of Customs Act, 1962 and the rules
made the reu nder.

$-ftrq qri-rt va {rm lMf i frftfits yrsq i T<ir lFarT ln frs+ ar<rt-c srfr qiq
ff qrq-.ft dr< w t wq ffifur nr{r-drd dtrff d+ qrQq ,

The revision application should be an such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

*3 ff \'€,rszo + {< d'.6 art(ff r t qff< Mfud frC Tq srt{m ts qrtn ft a

cfu, M \'+, yfr fr v<rfi ++ ff qrqmq tr"t; Rfiz ilqr A-{r qreC.

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

rqa <<r+fr * qiflirr (Tir {fr u[A{r ff a rftrt, rR fr

4 copies of the Order-in -Original , in addition to relevant documents, if any

srocar h Rq qr+{'{ ff n cftci

4 copies of the Application for Revision

5-{t6vr qra-<-{ Er{{ fii } ftq fr{r$"6, arftftcc, 1e62 (cw ftfr&O fr ffir ffqfr q-q (sR,
ft{,s!-s,q-S dR EAs r+f + {ffS + +fi-{ arm Q i t. 2ool_(Fcg A qt qr{)* o.,ooor_,.on * ESrt
Tre ). +fir fr qrrdr d. t rq hrc tq-drt + !-qrFrff lira A.qR.6 ff + yftci. ce 156, {i"n rr{n
qr!r, nr.rrrrr rrqT (s'ft {rft +( sw ctr cre cI rrfr nr frfr tfr frc } sq t r.2ool- dtr cR gtr ilq
+ qfrrAfrffrh6cir.1ooo/-

The duplicate copy of the T.R.6 chall an evidencing payment of Rs.ZOOI- (Rupees two
Hundred only) or Rs.t.OOO/- (Rupees one thousand only) as the case may be, under

pts, fees, fi res and Miscellaneou s Items being the

)
J

rC.
:/j

1

2

ustoms Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint secretary (Revision Application), Ministry
of Finance, (Department of Revenue) parliament street, New Derhi within 3 months
from the date of commu nication of the order.

Under Section 129 DD(1) of the C

qa$/Order relating to :ffifua sqfua

(s(
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q) qm{ t qqfud qtTfr d s{i nrft fr{r$tr Brffi ff<t qirn rrqr $-+ qt< qrs qI FrqrqT

rrcr {s fl <+q qj'{ FTftr 6cg + i{B-fi A tfr-{ {qt q-crrl iffq t qfu+ t O fr; ciq {sr(
rcg

(b) where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees ;

( rl')

,$\

b.

4 rE d. 2 t q$-{ q. -d qrq-dt h fimn ErxI qrai+ + IrEi?E t qfr +t qfr {s qe{r +

a{rQ-r rfl( 6rrr q} fr t ffmt-ff qfufrqq rgoz ff sRr rzg q (1) t qfi-{ st* +.C.-
: fr ffqr{6, i*q ssr< {fo, dR tfl q"< q+q cF+-<oI + rqr ffifuil qt r< qfi-q

r< rrt {
In respect of cases other than these mentioned under item 2 above, any person

aggrieved by this order can file an appeal under Section 129 A(1) of the Customs Act,

1962 in form C.A.-3 before the Customs. Excise and Service Tax Appellate Tribunal at

the Following address :

customs, Excise & service Tax Appellate
Tribunal, West Zonal Bench

ff{r{6,:}rftq ssrq lj-o e t-+r +r

arftftq qRlq;'r-ur, qfH A-fi-c +d

qn.t rtfrc. E-6srfr [E-n, F-+-c ft-tu-.flrt

5(, rqr{{r, 3r€rrfl{iE-38001 6

C (1) t ir6-{ qfl-{ t qrc ffifun qw rivr Ai qrRS-
ffqr{fcr; qfuft{q, rsez ff fi<t 129 g (6) h q?ft{, tr{r$6 qftftq'c, 1eG2 fi Er<r 12s5

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1)

of the Customs Act, 1962 shall be accompanied by a fee of -

qfrE + q'qfu-{ qrr+ i rd Rffi *qT{f6 qffi il<r qirn rrt {q
rrqr {s ft (trq ql'q Gr 6cq rr srt rq d a} cd trgn tqg.

efr< qrs dqr {rtr{IT(6)

(a) where the amount of duty and interest demanded and penalty levied by any officer o

Customs in the case to which the appeal relates is five lakh rupees or less, one

thousand rupees;

f

nqq g (qfud q'rqi t q'd Rfr ffqr{fo 3rffi am qirn rqr {e'
rrqr (s fi {i6'rr rqr{ nrftr 6cq + qfu6 d fr; Es Egrc mg.

ait< ;crq iMT qqFn

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

(c)

(q)

(d)

6

s{ qA{r t f6a 3rD-drsr } {rct, trF}.rC tffi t B1o rrcr dr+ q{, qFr {6 {r t!6 l'?i €

An appeal against this order shall lie before the Tribunal on payment of 10o/o

or duty and penalty are in dispute, or penalty, where penalty alone is in dispute

qft{ TrB-fiqr t sq6 src( sA6, qrifi qi- (s)

i-fi qe{r h fts cr .r-dfufr fr} grr<i i ftq cr trffi qq rqtqq + Rc frS Tg qftq ' -
(rr) srfi-q cr qrt<{ T{ 5r sarFrd4 } frq cr{( cra-fi + (rc tci rt< rt nr gm fr

B-crai?,qIis*

of the duty demanded where duty

s$ qftfrfi ff sr<r rzg 1qy h a-mfe

qT{t

dqc

r i3f

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) an an appeal for grant of stay or for rectification of mistake ol- for any other purpose; or

for restoration of an appeal or an appllcation shall rre accompanied by a fee of five Hundred rupees

*
*
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fee prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application.

If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees

or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

2nd Floor, Bahumali Bhavan,

N r. Gird ha r Nagar Bridge, Asarwa,

Ahmeda bad-380 016

(
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M/s. Parth Creation, 2nd Floor, 1 / E, Vidhata lndustrial Estate - 1, National

Highway - 48, Haripura, Surat - 394 325 (hereinafter referred to as "the Appellant") have

filed the present appeal against the Order - ln - Original No. SRT/CUS/ICD-

SachiniDC/86/2022-23, dated 29.03.2023 (herein after referred to as "the impugned

order") passed by the Deputy Commissioner, Customs, ICD - Sachin, Surat (herein after

referred to as "the "adjudicating authority").

2. Facts of the case, in brief, are that the Appellant had imported Capital

Goods machinery, i.e., 04 set of Computerized Embroidery Machine under EPCG Licence

No. 523001 1 1 16, dated 28.01 .2013 by saving Customs Duty amount of Rs. 4,04,9601

(Actual Duty Utilization of Rs. 3,92,133i-) under the cover of the below mentioned Bill of

Entry at a concessional rate of duty @ 3% by availing the benefit of exemption available

under Notification No. 103/2009 - Cus., dated 11.09.2009. The details of import are as

perTable-lbelow:

TABLE.I

Bank
Guarantee

Amount
(ln Rs.)

70,000t-

2.1 Against the said EPCG License No.5230011116, dated 28.01.2013, the

Appellant had executed a Bond dated 13.02.2013 before the Deputy/Assistant

Commissioner of Customs, ICD - Sachin, Surat for an amount of Rs. 18,00,000/- backed

by a Bank Guarantee No. 175'1/GE-1 12012-13, daled 12.02.2013 for Rs. 70,0001 issued

by the Canara Bank, Ring Road, Surat. They had undertaken to fulfilll the conditions of

the Bond, the EPCG License and the relevant Customs Notifications at the time of

registration of the said EPCG License.

2.2 The said machinery, i.e., 04 sets of Computerized Embroidery Machine

imported under the aforesaid EPCG Licence were installed at their premises at 16-17,

New Mohan Nagar, Mata Wadi, L.H. Road, Surat, as per the lnstallation Certificate dated

02.03.2013 issued by the Chartered Engineer, Shri B. K. Goet, certifying the receipt of

the goods imported and its installation.

2.3 Aspertheconditionsof NotificationNo. 103/2009-Cus.,dated 11.09.2009,

the Appellant was required to fulfilll the export obligation on FOB basis equivalent to Eight

times the duty saved on the goods imported as specified on the Licence and

Authorization, within a period of Eight years from the date of issuance of EpcG Licence

ln the instant case, the EPCG Licence wa ellant on 28.01 .2013 and

Sr.

No
Bill of Entry No. &

Date
Number of

machinery cleared
Duty saved /
available as
per EPCG

Licence
(ln Rs.)

Total Duty
Foregone /
Debited at
the time of
clearance

(ln Rs.)

1 9318113, dated
14.02.20',t3

04 Sets 4,04,960t- 3,92,133t-

Order-ln-Appeal
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accordingly, they were required to fulfilll export obligationby 27.01.2021, i.e., within a

period of Eight years from the date of issuance of Licence or Authorization and submit

the Export Obligation Discharge Certificate (EODC) issued by the Regional DGFT

Authority before the jurisdictional Customs authorities.

2.4 Letter dated 10.01.2022 and 22.02.2022 were issued to the Appellant to

either furnish the EODC issued by the DGFT, Surat or any extension granted by the

DGFT, Surat for fulfillment of Export Obligation. However, the Appellant had not

responded to any of the above correspondences.

2.5 Since, no response was received from the Appellant, a letter dated

15.11.2022 was written to the Foreign Trade Development Officer, DGFT, Surat

requesting to inform whether the EODC against the EPCG License No. 5230011116'

dated 28.01 .2013 have been issued or any documents showing the fulfillment of the

export obligation have been submitted by the said Appellant. ln response, the Assistant

Director, Directorate General of Foreign Trade, Surat vide letter F. No. EPCG/M|s.12020'

21, dated 07.12.2022 informed that the Appellant had not submitted any documents to

them, against fulfillment of export obligation.

2.6 ln view of the above, it appeared that the Appellant had failed to fulfilll the

export obligation as specified in the Licence and did not comply with the mandatory

condition of the Notification No. 103/2009 - Cus., dated 11.09.2009, the condition of

EPCG Licence and also the conditions of the Bond executed and furnished by them. The

Appellant neither produced the EoDC issued by the DGFT, Surat nor could produce any

documents showing extension granted by them for fulfillment of export obligation.

Therefore, the Appellant was liable to pay Customs Duty not paid (i.e. saved) by them

amounting to Rs. 3,92,1331 at the time of import / clearance along with interest at the

applicable rate, in terms of conditions of the said Notification read with condition of the

Bond executed by them read with Section 143 of the Customs Act, 1962. Further, the

Bank Guarantee No. 1751/GE-112012-13, daled 12.02.2013 for Rs. 70,000/- issued by

the Canara Bank, Ring Road, Surat furnished by them against the aforesaid EPCG

Licence No. 5230011116, dated 28.01.2013 appeared liable to be encashed and

deposited in the Government Exchequer.

2.7 Accordingly, a Show Cause Notice under F. No. Vlll/6-1330/lCD-Sachin/

2012-13, dated 25.01.2023 was issued to the Appellant, proposing as to why:

(t

ll

'E

',:
#

The benefit of concessional rate of duty @ 3ok ior EPCG Scheme under

otification No. 103/2009-Cus., dated 11.09.2009 on the imported Computerized

mbroidery Machine imported in their name should not be denied;

Customs Duty amounting to Rs. 3,92,1331- being the duty foregone at the time of
*'
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import under EPCG Licence s(rould not be demanded and recovered from them

-4!

*

?, i rii,
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2.8 The Adjudicating Authority, vide the impugned order, has passed order as

detailed below:

t

t

along with interest in terms of Notification No. 1 03i2009-Cus., dated 1 1 .09.2009

as amended, read with the conditions of Bond executed and furnished by them in

terms of Section 143 of the Customs Act, 1962 by enforcing the terms of the said

Bond. Further, why the Bank Guarantee No. 1751lGE-112012-13, dated

12.02.2013 for Rs. 70,000/- issued by the Canara Bank, Ring Road, Surat backed

against the Bond, should not be appropriated and adjusted towards the duty

liability as mentioned above;

The imported Capital goods should not be held liable for confiscation under Section

1 1 1 (o) of the Customs Act, '1962 read with the conditions of Bond executed in

terms of Section 143 of the Customs Act, 1962 read with Customs Notification No.

'1 03/2009-Cus., dated '1 
1 .09.2009 as amended from time to time;

Penalty should not be imposed under Section 112 (a) and Section 1 17 of the

Customs Act, 1962.

He disallowed the benefit of concessional rate of duty @ 3% for EPCG Scheme

under Notification No. 103/2009-Cus., dated 11.09.2009 on the subject machinery

imported in the name of the Appellant;

He confirmed the demand of Customs Duty amounting to Rs. 3,92,1331 being the

duty foregone at the time of import of Capital Goods under EPCG Licence in terms

of Notification No. 103/2009-Cus., dated 11.09.2009 as amended, read with the

conditions of Bond executed along with interest and ordered the same to be

recovered in terms of Section 143 of the Customs Act, 1962 by enforcing the terms

of the above mentioned Bond;

He ordered to approprlate the amount of Rs. 70,000/- by encashment of the Bank

Guarantee No. 1751/GE-1 12012-13, daled 12.02.2013 for Rs. 70,000/- issued by

the Canara Bank, Ring Road, Surat submitted by the Appellant, and adjusted

towards the liability confirmed at sr. no. (ii) above;

He confiscated the subject imported Capital goods under Section 111 (o) of the

Customs Act, 1962 read with the conditions of Bond executed in terms of Section

143 of the Customs Act, 1962 read with Customs Notification No. 103/2009 - Cus.,

dated '1 1.09.2009 as amended from time to time. However, he gave an option to

redeem the said goods on payment of redemption fine of Rs. 99,0001 under

Section 125 (1) of the Customs Act, 1962;

He imposed penalty of Rs. 39,213l- upon the Appellant under Section 112 (a) ol

the Customs Act, 1962;

He imposed penalty of Rs. 39,2131 upon the Appellant under Section 117 of the

Customs Act, 1962;

Being aggrieved with the impugned order passed by the adludicating

Et

?
a

3

et

t
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authority, the Appellant have filed the present appeal. The Appellant have, inter-alia,

rarsed various contentions and filed detailed submissions as given below in support of

their claims:

),- That the show cause notlce should not have been issued at all as it is contrary to

the CBEC Circular dated 02.05.2017 directing field formations to issue only letter

in such cases and specifically directed not to issue show cause notice,

! That they have already applied for the EODC / Bond waiver vide letter 04.07.2023

to the Joint DGFT, Surat due to which the impugned ex parte order is required to

be quashed and set aside with consequential relief of refund of Bank Guarantee

amount with interest as per law of the Customs authorities;

)" That the impugned order also suffers from the incurable vice of violation of

principles of natural justice as without ensuring service of show cause notice and

the personal hearing notice;

), That the impugned order seems to have passed with one personal hearing notice

fixing three dates of hearing on 13th March,2023,20t^ March, 2023 and 27th

March,2023 vide paragraph 12 of the impugned order. This mannerof fixing of

all the three personal hearings in one PH notice is not permissible in law vide

judgmentof AfloatTextiles Pvt. Ltd. vs. CCE-2007 (215) Excise LawTimes 198;

,. Further in Regent Overseas Pvt. Ltd. vs. Union of lndia -2017 (6) GSTL 15, the

jurisdictional High Court held in para 11 of its judgment that in the absence of four

dates of personal hearing in the PH notices, assuming that adjournments granted,

it would amount to grant of two adjournments and not three adjournments.

Therefore, the impugned order suffers from the vice of violations of principles of

natural justice and is required to be quashed and set aside;

), That the order confiscating the imported machinery, confirming duty with interest,

. 1:...i ii[^\ imposition of penalty, order for enforcing the Bond and Bank Guarantee are ab

/ +{,Y-';,:,: 
"\, 

inrtio illegal because all documents showing proof of fulfillment of export

l:at'i $,# \1: 
rootigation had been submitted by them to the office of the Joint DGFT, Surat on

! ; \ flht,t'.: )04.07.2023:
'. r \ -.- 

/ ,
\ _/ r ,

. . .:-rr,\i^.,..
-..- PERSONAL HEARING:-

4. Personal hearing in the matter was held on 18.06.2025 in virtual mode. Shri

S. Suriyanarayanan, Advocate appeared for hearing on behalf of the Appellant. He

reiterated the submissions made in the appeal memorandum.

DISCUSSION & FINDINGS:-

5. I have carefully gone through the appeal memorandum filed by the

Appellant, the grounds of appeal well,as records of the case. The issue to be decided in

the present appeal is whether the impugned order passed by the adjudicating authority

Page 7 ol L2
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disallowing the benefit of concessional rate of duty under Notification No. 103/2009 - Cus ,

dated 11.09.2009, confirming the demand of duty along with interest, confiscating the

Capital goods under Section 1 1 '1 (o) of the Customs Act, '1962 and imposing penalty upon

the Appellant underSections 112 (a) and 117of the Customs Act, '1962, in the facts and

circumstances of the case, is legal and proper or otherwise.

6. Being aggrieved, the Appellant has filed the present appeal on 27.12.2023.

ln the Form C.A.-1, the date of communication of the Order-ln-Original dated 29.03.2023

has been shown as 18.12.2023. Therefore, the appeal has been filed within normal

period of 60 days, as stipulated under Section 128 (1) of the Customs Act, 1962. Further,

as per C.A. - 1, the Appellant has submitted that the Bank Guarantee of Rs. 70,000/-

have been appropriated vide the impugned order, thereby fulfilling the requirement of pre-

deposit of filing the appeal as envisaged under the Section 129 E of the Customs Act,

1962. As the appeal has been filed within the stipulated time-limit and complies with the

requirement of Section 129E of the Customs Act, '1962, the appeals has been admitted

and being taken up for disposal on merits.

7 . lt is observed that the Appellant has contended that the impugned order has

been issued in violation of principle of natural justice inasmuch by granting them one

personal hearing notice fixing three dates of hearing. ln this regard, it is relevant to refer

to Para 14.3 of the Master Circular No. 10531212017-CX., dated 10.03.2017, which is

reproduced for ease of reference:

"14.3 Personal hearing : After having given a fair opportunity to the noticee

for replying to the show cause notice, the adjudicating authority may proceed

to fix a date and time for personal hearing in the case and request the assessee

to appear before him for a personal hearing by himself or through an

authoised representative. At least three oppoftunities of personal hearinq

Should be qiven with sufficient interval of time so that the noticee mav avail

oppoftunitv of beino heard. Separate communications should be made to the

noticee for each oppoftunity of personal heaing. ln fact separate lefter for each

heaing/extension should be issued at sufficient interval. The Adjudicating

authority may, if sufficient cause is shown, at any stage of proceeding adjourn

the hearing for reasons to be recorded in witing. However. no such

adiournment shall be oranted more than three times to a noticee."

7.1 On plain reading of the above Circular, it clearly emerges that the

adjudicating authority shall after having given a fair opportunity to the noticee for replying

to the show cause notice, may proceed to fix a date and time for personal hearing in the

case and request the assessee to appear before him for a personal hearing by himself or

through an authorized representative. Furthermore, it also provides that at least three

opportunities of personal hearing should be given with sufficient interval of time so that

the noticee may avail opportunity of being heard.

Page 8 of 12
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7.2 ln this regard, I rely upon the.iudgement of Hon'ble High Court of Calcutta

in case of Rajkumar Singh Vs. Assistant Commr., Asansol Charge, [W.8. GST 2022 (64)

G.S.T.L. 40 (Cal.)1, which is reproduced as below:-

4. Mr. Siddiqui, Learned Additional Government Pleader is not in a
position to contradict the aforesaid admitted position which appears from

record that no personal hearing was afforded to the petitioners in spite of

their request and that neither such request of the petitioner was considered

nor rejected.

5. Considering the facts and circumstances of the case as appears from

record and submisslon of the parties, the aforesaid impugned order dated

9th May, 2021 is sel aslde and the matter is remanded back to the

Adjudicating Officer concemed to pass a fresh order after giving an

oppoftunity of hearing to the petitioners or their authorised representative

within eight weeks from the date of communication of this order.

6. With these directions and observations, fhls writ petition being W.P.A

9561 of 2022is dr'sposed of "

7.3 Further, I also rely upon the judgment of Hon'ble High Court of Madras in

case of Amman Match company Vs. Assistant commr. of GST & C.Ex, Madurai (2018

(363) E.L.T. 120 (Mad.)). Relevant paras of the judgment of the Hon'ble High court are

reproduced below:

"25. lnsofar as the impugned order-in-original passed by the first respondent

dated 29-7-2016 is concemed, lt ls passed without affording any opporlunity

of personal heaing, in contravention of the statutory provision, circular issued

by the depaftment as well as contrary to Paragraph No. 15 of the show cause

notice. The impugned order passed within fuvo days from the date of lapse of

the time granted in the show cause notice is certainly in violation of principles

atural justice and, therefore, it is liable to be set asrde

{
I'

\

o
;tt
(j

$

,!-1,tl
u

a (31

t.
t

Page 9 of 12

"2. ln this wit petition, petitioners have challenged the impugned

adjudication order dated 9th May, 2021 passed by the Adiudicating

Authority concemed, on the ground that the same has been passed in

violation of pinciple of natural iustice by not affording oppodunity of

personal heaing to the petitioners in spite of specific request from the

petitioners in their reply to the show cause notice dated 13th Apil' 2021 as

appears at Page 33 of the writ petition.

3. On perusal of the impugned adiudication order it appears that though

the Adjudicating Authority concemed has recorded that the impugned order

has been passed after considering the reply filed by the petitioners but

nowhere it appears that the petitioners' request for personal hearing was

either considered or reiected.

+j-



26. ln the result, the writ petition is allowed and the impugned order in original

dated 29-7-2016 passed by the first respondent is sel aslde and the matter is

remanded back to the first respondent for consideration afresh. The petitioner

shall file all his objections, within a period of one month from the date of receipt

of a copy of this order. On receipt of objections from the petitioner, the first

respondent shall afford an opportunity of personal hearing at least three times,

as mandated in the Master Circular with sutficient intervals and thereafter,

pass orders on merits and in accordance with law, as expeditiously as

possrb/e. No cosls. "

7 .4 lt is observed that the adjudicating authority has passed the impugned order

in violation of principles of natural justice inasmuch as it has been passed by granting

them one personal hearing notice and without considering the representation in defense

of the Appellant. lt is further observed that the Appellant have in the present appeal

contended that the SCN have been issued contrary to the CBEC Circular No. 16/2017 -

Customs, dated 02.05.2017, directing the field formations to issue only letter in such

cases and specifically directing not to issue Show Cause Notice. ln this regard, the

relevant para of the CBEC Circular No. 16i2017 - Customs, dated 02.05.2017 is

reproduced below for ease of reference:

"5. ln view of the above, the field formations may issue simple notice to

the licence/authoization holders for submission of proof of discharge of export
obligation. ln case where the licence/authoization holder submits proof of their
application having been submitted to DGFT, the matter may be kept in

abeyance till the same is decided by DGFT. lnstitutional mechanism set up in
terms of lnstruction F. No. 609/1 19/2010-DBK dated 18-1-201 1 for regular
interaction with RA's of DGFT should be used to pursue such cases. However,
tn cases where the licence/authorization holder fails to submit proof of their
application for EODC/Redemption Ceftificate, extension/clubbing etc., action
for recovery may be initiated by enforcement of Bond/Bank Guarantee. ln
cases of fraud, outright evasion, etc., field formations shall continue to take
,ecessa4/ action in terms of the relevant provisions."

75 On perusal of the above clarification given by the CBEC, it is observed that

in case the authoriza tion ho lder does not subm it the EODC/ Redemption Letter within the
period prescribed in the relevant notification, a simo le notice mav be issued to the

authorization holder. ln case where the license/authorization holder submits proof of their

application having been submitted to DGFT, the matter may be kept in abeyance till the

same is decided by the DGFT.

7.6 ln the instant case, the Appellant had already applied for the EODC / Bond

waiver letter on 04.o7.2023 to the Joint DGFT, surat. However, it is observed that these

facts have been brought before the appellate authority for the first time and the

adjudicating authority had no occasion to considerthe same. Moreover, the appeals were

sent to the adjudicating authority for his comments on the grounds raised in the appeal,

however, no response have been received
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to the adjudicating authority to pass fresh order in light of the CBEC Circular dated

02.05.2017 taking into account the outcome of the decision from the DGFT authority in

this regard.

B. Therefore, lfind that remitting the present appeal to adjudicating authority

for passing fresh order, after taking the submissions made by the Appellant in the present

appeal on record, and pass fresh order after following principles of natural justice, has

become sine qua non to meet the ends of justice. Accordingly, the case is remanded

back to the adjudicating authority, in terms of sub- section 3 (b) of Section 12BA of the

Customs Act, 1962, for passing a fresh order by following the principles of natural justice.

In this regard, I also rely upon the judgment of Hon'ble High Court of Gujarat in case of

Medico Labs- 2004 (173) ELT 117 (Guj.), Judgment of Hon'ble Bombay High Court in

case of Ganesh Benzoplast Ltd. [2020 (374) E.LT.552 (Bom.)] and Judgments of

Hon'ble Tribunals in case of Prem Steels Pvt. Ltd. [2012-TIOL-1317-CESTAT-DEL] and

Hawkins Cookers lld. 12012 (284) E.L.T. 677 (Tri.-Del)l holding that Commissioner

(Appeals) has power to remand the case under Section - 35A (3) of the Central Excise

Act, 1944 and Section - 12BA(3) of the Customs Act, 1962.

10 The appeal preferred by the Appellant is allowed by way of remand.
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I ln view of above, I set aside the impugned order and allow the appeal filed

by the Appellant by way of remand to the adjudicating authority for passing fresh order

after considering the submissions made by the Appellant in the present appeal on record.

The Adjudicating Authority shall examine the available facts, documents, submissions

and issue speaking order afresh following principles of natural justice and legal

provisions. No views on merits has been expressed on this order.

ij



2 M/s. SSN Lawyers

Advocates and Solicitors,

U-'16, Swagat ComPlex,
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Kadampalli,
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