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ORDER-IN-APPEAL

Appeal has been filed by M/s Mahaveera Enterprises, A-ll4 l2 Ground

floor, Wazirpur Industrial area, Delhi- 110O52, (hereinafter referred to as the

AppellantJ in terms of Section 128 of the Customs Act, 1962, challenging the

order-in-original no. MCH/ADC/AK I 53 I 24-25 dated 05.o6.2O24 (hereinafter

referred to as ,the impugned order) passed by the Additional commissioner,

Customs House, Mundra (hereinafter referred to as the 'adjudicating authorityJ.

2. Facts of the case, in brief, are that the appellant {iled following Bili

of Entry as per Table-A below for import of goods declared as "Cold Rolied

Stainless Steel Coils Grade J3 Ex Stock" from their supplier M/s Foshan Lixin

Stainless Steel Co. Ltd. at Mundra Port through their CB M/s Cargo Care.

TABLE.A

Exchange Rate: 1 USD = INR 84.10

Bill of Entry

No. & Date
Description of Goods CTH

a700207

dated

09.71,.2023

Cold Rolled Stainless

Steel Coils Grade J3

Ex Stock

7 2L99090

Qty ( Net

Wt) Kgs

Declared

Value in

(rNR)

Qtv.
(Net

wt.) Kgs.

Declared

Duty

Payable

(rNR)

527 83 4885858 52783 1355093

2.1 However, during physical examination of the imported goods, the

goods were found to be of Grades J1 and J3 as per PMI (Positive Material

Identification) Testing. Further, as per Circular dated 20.10.2O23 issued by

Ministry of Steel, it is mandatory for all the steel importers to apply and seek

clarification for each and every consignment which is imported in the country
without BIS license/certification. Further, vide GBIC letter F.No.4o | /gg/2023-
cus.III dated o9.1 r.2o23, it is further clarified that mandatory clarification is
required only for steel products of those ITCHS codes which have been mapped
with the Indian standards notihed under the euality control order issued by
Ministry of steel. Accordingly, as decrared crH z2rggog0 was mapped with the
Indian Standards notified under the euality control order issued by Ministry of
steel, therefore, mandatory crarification/Noc from Ministry of Steel was
required in the instant case before clearance ofthe said goods.

2'2 The Appellant submitted BIS Noc dated 15.01.2024 in customs for
clearance of the said goods, however, the same was submitted for Grade J2 and

:1
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TABLE.B

Exchange Rate: 1 USD : INR 83.90

Bill of
Entry No

& Date

Oescription

of Goods CTH
CTH

Net

Qtv.
(Netl

wt.)

Kgs.

Declared

Value (lNR)

Declared Duty

Payable (lNR)

Total

Duty

foregone

(rNR)

2311093

dated

26.O2.2024

Cold Rolled

Stainless Steel

Coils Grade J3

Ex Stock

72199090 52783 487 7343.O7

NIL (filed under

Advance

Authorization No.

0511023959 dated

74.O2.2024],

L3'LO67 /-

2.3 The Appellant, vide letter dated 07.03.2024, submitted that no such

BIS NOC was ever submitted either by them directly or through their cHA cargo

care to customs. The Appellant further submitted that they did not agree with

the PMI Test result and requested to allow chemical Testing of sample by

competent laboratory to ascertain exact grade/composition of the goods

imported by them against the said B/E. Further, the competent Authority

approved the request of the Appetlant to send Representative Sealed Sample to

GRCL Kandla for chemical testing thereof. Vide Test Report No. 133/O5-04-24,

it was reported that:

"Tlw sample as receiued is in tlrc form of a irregular cut piece of metallic

'l
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quantity of 58337 kgs. The Grade of the Steel Coils and Quantity were different

in the said NOC/ clarification, therefore, the same appeared as fake BIS

NOC/clarification. RMS Cell, Dock Examination Section vide e-mail dated

19.01.2024 forwarded the said NOC for verification of genuineness. In reply,

Ministry of Steel vide e-mail dated 19.01.2O24 stated that 'the attached letter

has not been issued by Ministry of Steel'. The Appellant vide letter dated

O2.O3.2O24 submitted that no such NOC letter from Ministry of Steel was

submitted by them to Customs either directly or through their authorised CHA.

Further, they destuffed the goods into warehouse due to non-availability of BIS

Certificate when they received license from DGFT, they found that no data

against BE No. a7 OO2O7 dated 09.1L.2O23 had existed in EDI System, hence,

they had to file new BE No. 22llo93 dated 26.02.2024. The Appellant further

requested to release the goods. From EDI System, it was observed that details in

respect of BE No. 87OO2O7 dated 09.11.2023 were not available in EDI System

as it was purged due to non-regularization of Advance BE. Further, BE No.

2311093 dated 26.02.2024 was filed under Advance Authorization No.

0511023959 dated 14.02.2024 with following details:
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sheet hauing shiny, smooth surface on both side.

It is made of Stainless Steel hauing following composition.

Auerage ?hickness of the Metatlic Sleet (in mm) = 0.60 percentage of
chromium content (ot(t bg weight) = 14.39 percentage of Nickel content (% bg
ueight) = 1.02 Percentage of Manganese Content (ok bg uteight) = 1O.6O.

The aboue tested parameters agrees uith stainress steer Grad.e rss iv/ as
mentioned in IS 6911. Sealed remnant sample rehrned hereutith. "

As per Test Report No' 133/05-04-24, the imported goods were found to be of
Stainless steel Grade N1 which attract BIS as per euarity control order (eco)
issued by Ministry of Steel.

2.4 Valuation of imported goods for the purposes of calculation of
customs duties is governed by the provisions of section 14 of the customs Act,
1962 ' Further, the customs varuation (Determination of price of imported goods)
Rules, 2007 (here-in-after referred to as the'cvR,2o-7), having been framed
under the provisions of Section 14, provide for determination of value in a variety
of situations. More specifica y, Rure 12 of customs valuation (Determination of
Value of Imported goods) Rures, 2o07 provides for rejection of the declared value
when there is a doubt that the declared value does not represent the true
transaction value. The declared value can also be rejected in case the parameters
such as description, quantity, country of origin, brand, grade, specification etc.,
that have relevance to the value, are mis_declared. Further, Rule 3 of the CVR,
2o07 provides that subject to Rule 12, value of the goods shall be the Transaction
Value adjusted in accordance with Rule 10......,,. Rule 12 of the CVR, 2OOZ, in
turn, provides that when the proper officer has reason to doubt the truth or
accuracy of the value declared in relation to any imported goods, he may ask the
Appellant of such goods to furnish further information incruding documents or
other evidence a,,d ii after receiving such further information, or in the absence
of a response of the Appelrant, the proper officer still has reasonable doubt about
the truth or accuracy of the value so declared, it shall be deemed that the
transaction value of such imported goods cannot be determined under theprovisions of sub-rule (r) of rule 3. Further, as per Rule 3 (4). ,,If the value cannot
be determined under the provisions of sub-rule (l), the value shalr be determined
by proceeding sequentially through rules 4 to g,,. 13. Thus, in terms of Rure 12ofthe said cvR' 2007' value declared by an Appellant can be rejected in certaincircumstances' Explanation (1) to the said Rule r2 ibid lists out certain reasonsbased upon which the proper officer has the powers to raise doubts on the

+

6
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accuracy ofthe declared value. Mis-declaration ofthe description of the goods is

one such reason.

2.5 In the impugned imports, the description of the goods had been mis-

declared inasmuch as that the "Cold Rolled Stainless Steei Coils Grade Nl Ex

Stock" has been mis- declared as "Cold Rolled Stainless Steel Coils Grade J3 Ex

Stock" as evident from the above mentioned Test Report of CRCL Kandla. It,

therefore, appeared that the declared value of Rs. 4871343/- was liable to be

rejected under the provisions of Rule 12 of the CVR, 2007 and liable to be re-

determined by proceeding sequentially through Rules 4 to 9. 14. As per Rule 4

of the CVR, 2007, subject to the provisions of Rule 3, the value of imported goods

shali be the Transaction Value of identical goods sold for export to India and

imported at or about the same time as the goods being valued, subject to certain

conditions and parameters. 'Identical goods' are defined as those imported goods

which are same in all respects including physical characteristics, quality,

reputation as the goods being valued except for minor differences in appearance

that do not affect value of the goods. Scrutiny of import data available in the

Customs database revealed following contemPoraneous imports of consignments

of ',Cold Rolled Stainless Steel Coils Grade NI Ex Stock" from same supplier,

same country of origin, same country of export, same port of shipment, having

substantially same quantity and assessed on final basis & out of charged:

TABLE. C

It therefore appeared that unit price of 1.32 USD per kg could be considered to

be fair value. This appeared to be consistent with the provisions of Rule 4 of the

CVR, 2007. Unit price of L.g2 USD per kg was accordingly proposed to be

adopted for the purpose of assessment to duty' Further, the applicable Customs

duty on the impugned goods is calculated as detailed below:

1I .

t.,
b
.!

Sr.

No

BE

Number

Description of

Goods

Net

Weight

Unit Price

(crF)

1 8871730 2L.11.2023

M/s Foshan Lixin

Sta inless Steel Co. Ltd

Cold Rolled

Stainless Steel Coils

Grade Nl Ex Stock

55332

kgs

1.32 USD

per kg

2 9495485

M/s Foshan Lixin

Stainless Steel Co. Ltd.

Cold Rolled

Stainless Steel Coils

Grade Nl Ex Stock

47582

kgs

1.32 USo

per kg

Page 7 of 20

BE Date Name of Supplier
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Eill of
Entry No

and Date

Description

of Goods
Weight

(KGs)

Price

per

KG

in

USD

(crF)

Price per

KG (rNR)

Exchange

Rate:1

USD =

INR

83.90

Total Ass.

Value (lNR)

Total Duty

Paya ble (lNR)

Total

Duty

foregone

(rNR)

2 31109 3

dated

26.O2.2024

Cold Rolled

Stainless

Steel Coils

Grade Nl, Ex

Stock

52783 L.32 170.748 58,45,611.684

Total D uty fore one

Duty Declared as fore ne

NIL (filed under

Advance

Authorization

No.0511023959

dated

74.O2.2024 )

16,27,280

Rs. 1621280

Rs. 1351067

Rs.2,70,273

OIA No.MUN-CUSTM-000-APP - I 52- 25 -26

TABLE-D

Exchange Rate: I USD = INR 83.90

Differential Duty foregone

2'6 In view of the above, it appeared that the Appelrant mis-declared the
description of goods imported vide Bill of Entry as cold Rolied Stainress Steer
coils Grade J3 Ex Stock instead of cord Rolled stainless steel coils Grade NI Ex
Stock for evasion of duty foregone amounting to Rs. 2,2O,213/-. Therefore, the
imported goods having re_determined assessable value of Rs. 5g,45,61 1.6g
appeared liable for confiscation under section 111(m) of the customs Act, rg62.
Further, the impugned goods viz. cold Rolled stainless Steel co,s Grade Nl Ex
stock require mandatory BIS Registration for clearance as per provisions
contained in the steel and steel products (Quarif control) order, 2024 dated
05 'o2'2o24 issued by the Ministry of steel, Government of India. with effect from
72'70 '2077 ' Section I 7 0f the BIS Act, 2016 specificary prohibits the import of
goods or articles notir-red vide an order under section 16(r ) of BS Act, 2016without a Standard Mark, except under a valid licence. It appeared that the
Appellant had imported the impugned goods without valid mandatory BIS licenserequired as per the provisions of steel and steel products (Quality control)
order 

' 2024 ' In absence of valid BIS license, the above said goods appeared tobecome prohibited for import in India and appeared liable for confiscation underSection 1 11(d) of the Customs Act, 1962.

2.7 In addition, it also appeared that the Appellant submittedfake/forged Ministry of Steel Noc for clearance of the imported goods. Therefore,the imported goods appeared liable for confiscatio
Customs Act, 7962. 

*^vs '.r''rs rur conrlscatlon under Section 111(m) of the

/'t'
IE
[=,t

\r
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2.a As the imported goods appeared liable for confiscation under Section

11 1(d) & 1 11(m) of the Customs Act, 1962, the Appellant appeared liable for

penal action under Section 112(a)(i) & 112(a)(ii) of the Customs Act, 1962'

2.g Further, as the Appellant submitted fake/ forged Ministry of steel Noc for

clearance of the imported goods, therefore, the Appellant also appeared to be

liable for penalty under Section 114AA of the Customs Acl, 1962'

2.lO Being Custom Broker (CB), M/s Cargo Care was bound to comply

with customs Brokers Licensing Regulations (CBLR), 2O18. As per GBLR, 2O18,

it is the duty of a customs Broker (cB) to advise his client to comply with the

provisions of the Act, other allied Acts and the rules and regulations thereof, and

in case of non-compliance, shall bring the matter to the notice of the Deputy

commissioner of customs or Assistant commissioner of customs, as the case

maybe.However,M/sCargoCarefailedtoadvisetheirclientM/sMahaveera

Enterprises regarding submission of genuine BIS NOC from Ministry of Steel.

Further, M/s cargo care failed to discharge their duties properly as they did not

bring the fact of submission of forged/counterfeit BIS NOC to the notice of the

Customs.Therefore,itappearedthatM/sCargoCarehascontravenedCustoms

BrokersLicensingRegulations(CBLR),2018madeunderSection146(2)ofthe

Customs Act, 1962. From above, it appeared that M/s Cargo Care is liable for

penal action under Section 117 of the Customs Act, 1962'

2,llTheAppellantvideletterdated'24,04.2024submittedthattheyhad

obtainedAdvanceLicenseNo.o5llo24SS8dated05'o4.2024ftorr,DGFTand

that they do not want any show cause notice and personal hearing and further

requested to decide the case taking a lenient view'

2.12

order:

Consequently, the Adjudicating Authority passed the following

He rejected tJle declared transaction value of Rs' 4871343/- of the

goods imported vide Bill of Entry No' 2311093 dated 26'02'2024

(originally imported vide purged Bilt of Entry No' 87OO2O7 dated

Og.ll .2}231under Rule 12 of the Customs Valuation (Determination of

Value of Imported Goods), Rule, 2OO7 read with Section 14 of the

Customs Act, 1962. He ordered to re-determine the same at value of

1

+

'rtd
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Rs. 58,45,612l- under Rule 9 0f the cvR, 2007 read with Section 14 0f
the Customs Act, 1962. He ordered re_assessment of the goods
imported vide Bill of Entry No. 231 1O93 dated 26.02.2024 accordingly
including amendment of description and value of the goods.

He ordered confiscation of the goods imported vide Bill of Entry No.
2311093 dated 26.02.2024 (originally imported vide purged Bill of
Entry No' 87 oo2oz dated o9. 1 r.2o2s) having re-determined assessabie
value of Rs. 58,45,612/- under Section 111(m) of the Customs Act,
1962. However, he gave an option to the Appellant M/s. Mahaveera
Enterprises to re-deem the goods under provisions of Section 125 of
Customs Act, 1962 on payment of Redemption Fine of Rs.g,00,000/_
(Rs. Eight lakh Only)

He ordered to impose a penalt5r of Rs. 1S,OOO/_ (Rs. Fifteen Thousand
only) on the Appellant M/s Mahaveera Enterprises under section
112(al(i) of Customs Act, t962;

He refrained from holding the goods imported vide Bill of Entry No.
2311093 dated 26.02.2024 having re_determined assessable value of
Rs. 58,45,612/-, liable to confiscation under Section 111(d) of Customs
4ct,7962

He refrained from imposition of penalty under Section lf 2(a)(i) of
Customs Act, 7962 on the Appellant M/s Mahaveera Enterprises.

He ordered to impose a penalty of Rs. 8,O0,OOO/_ (Rs. Eight Lakh only)
on the Appellant M/s Mahaveera Enterprises under Section l14AA of
Customs Act, 7962.

He ordered to impose a penalt5r of Rs. r,00,ooo/_ (Rs. one r,akh only)
under Section I 17 of Customs Act, 1962 on the CB M/s Cargo Care.

He ordered that the goods imported vide Bill of Entry No. 2311093dated 26.02.2024 (originally imported vide purged Bill of Entry No.
a7 OO2OZ dated 09.1 I.2O2A| were to be r.eleased only after payment ofapplicable duties, fine and penalties as above.

\
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SUBMI ONS OF THE

3' Being aggrieved with the impugned order, the Appelrant has fired the
present appeals wherein they have submitted grounds which are as under:_

3.1 The appenant has submitted that the enhancement of value from
Rs. 48,71,343/- to Rs. 58,45,612/- is patently wrong and contrary to Customs
Valuation Rules, 2oo7. Appellant has submitted that arthough the Department
has relied on contemporaneous data of identicar goods of Nl grade, however
whether the prices were decrared prices or enhanced prices is not crear besides
copies of the aforesaid Bs/E were never provided and hence it is not clear as the
prices were declared prices or enhanced prices. Hence there is violation of
principle of natural justice and fair procedure.

3.2 Because order of the Adjudicating Authority holding that the goods

are not J2 grade as decrared in the B/E but Nl Grade is patentry wrong as in
the present case two tests were conducted by the Department and both showed
different results. In the entire case even Department is not clear as to whether
the goods were Jl and J3 grade as per report of pMI Testing, J2 grade as per
declaration by the Appellant and/ or Nl grade opined by the cRCL. Because

Adjudicating Authority has gravely erred in confirming confiscation of goods

under Section 1 1 1(m) on the ground that Appellant had mis-declared the goods.

Appellant has submitted that they had filed the B/E on the basis of documents
provided by the supplier which states that the goods were 'cold Rolled stainless
Steel coils Grade J3 Ex-stock'. In the present case, Department conducted

physical examination and PMI testing, wherein it was found to be of J1 and J3

Grades. Later, on testing by CRCL, Kandla, the goods were found to be of Nl
Grade and hence, in Appellant's submission, there was no misdeclaration on

their part. Hon'ble Tribunal in the matter of Handtex as reported h 2OOae26\

ELT665(Tri Del) has held that "every change made by assessing officer during

course of assessment whether relating to rate of duty or value need not lead to

an inference of misdeclaration by importer - Fixation of value or enhancement of

value for assessment purpose cannot in every case lead to an inference of

misdeclaration of value in absence of any evidence to ttrat effect - As no evidence

has been adduced except conditional acceptance of higher contemporaneous

ort price, no justification for confiscation and imposition of penalty - Sections

cI
\r

.a.i il
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111(d)and112ofCustomsAct,1962.',Relianceisalsoplacedonthejudgment

of the Hon,ble Tribunal in the case of Kirti Sales corpn as reported in 2oo8 {2321

E.L.T. 151 (Tri.-Del), wherein Hon'ble Tribunal held that "to constitute mis-

declaration, the declaration must be intentional - Misdeclaration cannot be

understood as same as wrong declaration made bona fidly - Declaration made

by appellant on basis of documents supplied by foreign supplier and there was

no intentional or deliberate wrong declaration or misdeclaration on its part so as

to attract mischief of section 111(m) of customs Act, 1962 - Confiscation, fine

and penalty set aside - Sections 111(m) and i 12(a) ibid."

3.3 Because imposition of redemption fine is patently wrong and illegal'

Appellant has submitted that they have made declaration in the B/E on the basis

of their order placed with the supplier and the import documents provided by

them. Even the reports / testing done by the Department is not concrete as in

both Tests goods were found to be different. However, Appellant clear the

consignment as same u.ere incurring demurrage, detention and other incidental

costs and also they required the goods urgently to fulfil business commitments.

3.4 Without prejudice to above contentions, Appeilant also submit that

Redemption fine of Rs. 8,00,000/- imposed vide the impugned Order is highly

exorbitant and without any rhyme or reason. Appellant has submitted that in

the present case difference in duty foregone was to the extent of Rs. 2,7O,2131-

and redemption fine is imposed more than 300% which is highly exorbitant more

so when there is no finding much less any evidence in the entire order that

Appellant intentionally mis-declared the grade of the Stainless Steel.

3.5 Because Adjudicating Authority has gravely erred in his finding that
Appellant, during the course of his assessment, submitted fake/ fraud NOC

purported to be issued by Ministry of Steel for clearance of the impugned goods

and did not foilow due process/procedure by applying to the Ministry of steel for
BIS Noc. Appellant has submitted that during the course of assessment, on
being pointed out by the Department vide letter dated o2.o3.2o24, Apperlant
duly liled Representation clearly stating that they have never fi1ed any Noc from
Ministry of Steel and neither their representative or cHA had adduced any such
kind of Noc. Appelant further submits that on query raised by Department qua
BIS certificate, they courd not obtain the same and *rerefore, destuffed the goods
into warehouse and in the meanwh,e, applied to DGFT for Advance License,
which they got in April 2024 ard, thereafter, they approached the Department

). T;- Page 12 of 20
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for clearance of the cons
the customs o.o..,*".rlinment' 

Hence' they have never submitted any Noc to

3.6 Appellant,s

had not n,ed any *JH":ilT:,'L,::::ff"j#i.#lT:1.::::;
estabrished that neither Appellant nor his cHA submitted any NOC a,d hencecharge of the Department that during examination, fake Noc was submitted byAppellant is patently wrong.

3.7 The Adjudicating Authority has gravely erred in imposing penaltyunder Section 114AA which states that if a person knowingry or intentionarlymakes, signs or uses or caused to made, signed or used any declaration,
statement or document which is factuarly incorrect in any particular material inthe transaction of business for the purpose of this Act, shall be riable to penarty.
Appellant has submitted that in the entire order, there is no intentional
misdeclaration by Apperant in trre subject B/E. Goods were found to be of
different grades by the mistake of the foreign supplier which Department found
after testing by CRCL.

3'8 The imposition of penalty under section 1i2(a) of the customs Act,
1962 on Appellant for an act of omission and commission which renders the
goods liable to confiscation under Section 111, is patently wrong and
misconceived. Appellant has submitted that there is no omission or commission
on the part of Appellant rendering the goods riable to confiscation under section
1 11 of the Act and appellant in the present case become victim of circumstances.

K. Because Appellant respectfully places reiiance on the judgment of the Hon,ble

Supreme court in the matter of Hindustan Steels Ltd. vs. State of orissa -

197 8(2) E.L.T(J159) SC which clearly provides that every default which sans

contumacious conduct does not entertain the imposition of penalty. The

observation of their Lordships in the aforesaid judgment is reproduced for kind

perusal: "...An order imposing penalty for failure to carry out a statutory

obligation is the result of quasi-criminal proceedings, and penalty will not

ordinarily be imposed unless the party obliged either acted deliberately in

defiance of law or was guilty of conduct contumacious or dishonest, or acted in

conscious disregard of its obligation. Penalty will not also be imposed rnerely

because it is lawful to do so. whether penalty should be imposed for failure to

perform a statutory obligation is a matter of discretion of the auttrority to be

ercised judicialiy and on a consideration of a1l the relevant circumstances.

11r '1 1

,il
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Even if a minimum penalty is prescribed' the authority competent to impose the

penalty will be justified in refusing to impose penalty when there is a technical

or venial breach of the provisions of the act or where the breach flows from a

bonafide belief that the offender is not liable to act in the manner prescribed by

the statute."

3.9 The provisions of Section 1 14AA provide for imposition of penalty on

a person who knowingly or intentionally makes' signs or uses or causes to be

made signed or used any declaration, statement or document which is false or

incorrect in any material particuiar in the transactions of any business under

the Customs Act, while as submitted earlier, Appellant was in no way related to

the alleged undervaluation of the goods and evasion of duty' Also' he had neither

signed, made, used or caused to be signed, made or used any document'

declaration or statement, knowingly or intentionally, which were false or

incorrect.

3.1O The penalty under Section 114AA will be applicable only to those

cases where export benefits are claimed without exporting the goods and

presenting forged documents knowingly or intentionally whiie the instant one is

not such a matter. It is pertinent to mention the intention of the iegislature

behind inserting Section i 14AA. In twenty seventh report of the Standing

Committee of Finance, insertion of Section 114AA was discussed in the report of

the standing committee explains the purpose for which Section 114AA has been

inserted in the Customs Act. The purpose is to punish only those people who

avail export benefits without exporting anything. It is thus submitted that
section 114AA has been introduced to counter serious frauds, not every kind of
violations under customs Act. The perusal of the aforesaid extract makes it clear
that section 1 14A was inserted to penalize in circumstances where export
benefits are availed without exporting any goods which is not the case here.

Hon'ble Supreme court in case of Loka Shikshana Trust V. cIT reported in AIR
1976 sc 10, Indian chamber of commerce V. commissioner of Income Tax
reported in AIR 1976 sc 349, Additional commissioner of Income Tax Vs. surat
Art Silk cloth Manufacturers Association reported in AIR 19go sc 3g7 anrl
Novartis AG v Union of India (2013) 6 scc 1 reried upon the speeches made by
the Finance Minister for the purpose of ascertaining what was the reason for
introducing a particular clause. Thus, in view of parliamentary Standing

d
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Commitee Report on introduction of Section 114AA, penalty cannot be imposed

on Appellant under Section 114AA.

3.10 The penalty under Section 114AA of the Customs Act, 1962 is also

not imposable as Section 114A stipulates that "Where the duty has not been

levied or has been short-levied or the interest has not been charged or paid or

has been part paid or the duty or interest has been erroneously refunded by

reason of collusion or any wilful mis-statement or suppression of facts, the

person who is liable to pay the duty or interest, as the case may be, as

determined under [sub-section (8) of section 28] shall also be liable to pay a

penalty equa to the duty or interest so determined" Appellant has submitted that

in the present case as they are not importer is not liable to penalty under Section

I 14A of the Customs Act 1962 Besides, as enumerated under para 6 above since

value declared in the instant Bills of Entry is true and correct being transaction

values the doctrine of fraud, wilful statement or suppression of facts is not

applicable in the instant case and therefore, no penalty under Section 114A of

the Act is imposable on the Appellant'

4. Personal hearing was granted to the Appellant on 02 'O7 '2025,

following the principles of natural justice wherein Ms. Reena Rawat , Advocate

appeared for the hearing and she re-iterated the submission made at the time of

filing tl e appeal.

5. I have carefully gone through the case records, impugned order

passed by the Additional Commissioner, Customs House, Mundra and the

defense put forth by the Appellant in their appeal'

S.longoingthroughthematerialonrecord,Ifindthatfollowingissues
required to be decided in the present appeals which are as follows:

Whether the rejection of the declared transaction value and its re-

determination are legally sustainable'

!l

(i)

t4

a

!
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(ii) Whether the goods are liable for confiscation under Section 111(m) of

the Customs Act, 7962, for mis-declaration of grade, and whether the

requirement of BIS Certificate is exempted by tlle Advance License.

(ii, whether the imposition of redemption fine is legally sustainable and

proportionate.

(i") whether the imposition of pena-lties under section I l2(a)(ii) and section

l l4AA of the Customs Act, 1962, is legally sustainable and
proportionate.

(v) Whether the submission of a ,,fake BIS NOC, by a third party impacts
the Appellant's liability.

5.2 The adjudicating authority rejected the decrared transaction varue
and re-determined it under Rure 9 of cvR, 2ooz, pirnaily due to the mis-
declaration of the grade of stainless steel coils. The Appelant argues a vioration
of natural justice due to non-provision of fulr details of contemporaneous data.
while it is true that full details of NIDB data shourd ideally be provided, the
fundamental reason for rejection of the transaction value here is the mis-
declaration of the goods themselves (grade J3 vs. N1), as conlirmed by pMI

testing and cRCL report. when the description of goods is found to be incorrect,
the transaction value cannot be accepted under Rule 3 of cVR, 2oo7, as it does
not relate to the goods actually imported. The subsequent re-determination
under Ruie 9 (residual method) is permissibre when other methods (Rules 4-8)
cannot be applied. The significant difference in varue (<4g,2r,343/- decrared vs.
<5a,45'612/- re-determined) further supports the reason to doubt the declared
value for the actual goods imported.

5.3 The cases cited by the Appeliant regarding NIDB data (e.g., Agarwal
Foundries (P) Ltd', sai Exports) are distinguishable. They generally pertain to
situations where the identity of the goods is not in dispute, and only the varue is
questioned based on NIDB data. Here, the very identity/grade of the goods is
mis-declared' Therefore' the rejection of the declared transaction value and itsre-determination are legally sustainable given the established mis_declaration ofthe goods.

Page 15 of 20
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5.4 Section 111(m) of the Customs Act, 1962, provides for confiscation

of goods where any document furnished in relation to them is false or incorrect

in any material particular. The Bill of Entry declared the goods as 'Grade J3 Ex-

Stock', while testing revealed them to be'Grade J1 and N 1'. The grade of stainless

steel coils is a material particular as it affects both classification and value, and

potentially the applicability of quality control orders. The Appellant's argument

that the supplier was responsible or that it was not "intentional mis-declaration"

is not convincing.

5.5 Handtex (supra) and Kirti Sales Corpn (supra), cited by the

Appellant, are distinguishable. While Handtex suggests that value changes don't

always imply mis-declaration, here the mis-declaration is about the fundamental

grade of the steel, not just a value adjustment. Kirti Sales Corpn emphasizes

intentional mis-declaration. However, in the present case, the importer is

ultimately responsible for the accuracy of declarations. The consistent finding of

a different grade by official testing agencies (PMI, CRCL) strongly suggests that

the declaration was false in a material particular. Even if the supplier made the

mistake, the importer bears the responsibility for the accuracy of the import

documents. The mens rea for Section 1 1 1(m) can be inferred from the knowledge

that the goods were of a different grade, or at least a failure to exercise due

diligence.

5.6 Despite the Advance License claim, the goods are still liable for

confiscation under Section I 1 1 (m) of the Customs Act, 1962 due to the

established mis-declaration of grade. Therefore, the goods are liable for

conliscation under Section I 1 1(m) of the Customs Act, 1962 due to mis-

declaration of grade.

5.7 Section 125 of the Customs Act, 1962, allows for the release of

confiscated goods on payment of a redemption fine. Given that the confiscation

of goods under Section 1 I f (m) for mis-declaration of grade is upheld, the option

to redeem tl:em on pajrment of a line is legally sustainable. The Appellant argues

that the redemption fine of {8,oo,ooo/- is exorbitant. The fine imposed is well

within the statutory limits (which can be up to the market price of the goods).

considering ttre re-determined assessable value of {58,45,612/- and the nature

of mis-declaration, a fine of {8,00,000/- is not disproportionate. The purpose of

redemption fine is to deter such activities and ensure that the importer does not

tr
4)
!
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benefit from illegal imports. Therefore, the imposition of redemption fine of
{8,OO,00O/- is legally sustainable and proportionate.

5'8 section 112(a)(ii) provides for a penaltlr on any person who acquires
possession of or is in any way concerned in carrying, removing, depositing,
harbouring, keeping, concealing, selling or purchasing, or in any other manner
dealing with any goods which he knows or has reason to berieve are riable to
confiscation under Section 11r. Since the goods are found liabre for confiscation
under Section 111(m) due to mis-declaration of grade, the Appellant, as the
importer, is directly concerned with the improper importation. The knowledge or
reason to believe about the confiscable nature ofgoods can be inferred from the
deliberate act of mis-decraration to avoid proper assessment and compliance.
The penalty of tls,o0O/- is well within statutory limits. Hindustan steel Ltd. vs.
State of Orissa (supra), cited by the Appellant, emphasLes that penalty should
not be imposed for mere technical breaches without mens rea. However, mis-
declaration of grade, especialry when confirmed by scientific tests, goes beyond
a mere technicar breach and implies a deliberate attempt to circumvent
regulations. The mens rea can be inferred from the circumstances.

5.9 Section 114AA imposes a penaltSr on any person who ,,knowingly 
or

intentionally makes, signs or uses, or causes to be made, signed or used, any
declaration, statement or document in the transaction of any business relating
to customs, which is farse or incorrect in any material particurar, knowing or
believing such decraration, statement or document to be false or incorrect, or not
believing it to be true." The act of declaring the goods as ,Grade 

J3, when they
were 'Grade N. is a false declaration in a material particular. The finding of a
"fake BIS Noc" further strengthens the case for mens rea under Section r r4AA.
Even if the Appellant claims they did not file it, the fact that such a document
was submitted in relation to their consignment points to a deliberate attempt to
mislead customs' The importer is ultimately responsibre for the declarations
made on their behalf. The penalty of {g,O0,OO0/ _ is justified given the
seriousness of the mis-declaration and the attempt to circumvent regulations.

5' 10 The Appellant's reliance on the regisrative intent of section I 14AA(targeting serious frauds related to export benelits) does not rimit its appticability
to import mis-decrarations. The prain language of the section covers any false orincorrect document in "any business relating to customs.,, Therefore, the

I
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imposition of penalties

crrstoms Act, te62,," ,.J,T::"::j:T.::1?:f:,:,::."-n 114AA or the

5'11 The impugned order notes the submission of a ,,fake BIS Noc,, forthe clearance of goods, even though the Appe,ant denies fiiing it. while theAppellant's direct invol.,, 'ement in submitting the fake NOC is denied, the fact thatsuch a document was presented in reration to their consignmerri, and theimporter is urtimately responsible for the compriance of their imports, is a serious
matter. This act, whether directly by the Appellant or through an agent,
demonstrates an attempt to circumvent mandatory BIS requirements and
supports the Iinding of mens rea for penalties. The adjudicating authority has
rightly considered this aspect in imposing penarties. Therefore, the submission
of a "fake BIS Noc" is a material fact that impacts the Appellant,s liabitity,
particularly concerning mens rea for penalties.

6' In view of the detailed discussions and findings above, this appellate
authority concludes that the appeal fired by M/s Mahaveera Enterprises is not
sustainable on merits. In exercise of the powers conferred under Section 12gA
of the Customs Act, 1962, I pass the following order:

(i) The rejection of the declared transaction value and the re-
determination of assessable value by the impugned order-in-original
No. MCH/ADC/AK/53/24-25 dated 05,06.2024, are hereby upheld.

(ii) The confrscation of the goods under Section 111(m) of the customs Act,

1962, d:ue to mis-declaration of grade, as confirmed by the impugned

order, is hereby upheld.

(iii) The imposition of redemption line of {8,OO,OOO/- under Section 12S of

the Customs Act, 1962, as conhrmed by the impugned order, is hereby

upheld.

(iv) The imposition of penalty of t15,000/- on M/s Mahaveera Enterprises

under Section 112(a)(ii) of the Customs Act, 1962, as confirmed by the

impugned order, is hereby upheld.

,/; '.:'2.t 1
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(") The imposition of penalty of {8'00'000/- on M/s Mahaveera

Enterprises under Section L 14AA of the Customs Act' 1962' as

confirmed by the impugned order, is hereby upheld'

(vi) Any amount deposited by the Appellant towards the confirmed demand'

fine or penalties shall be appropriated accordingly'

The appeal filed lly M/s Mahaveera Enterprises is hereby rejected'

-r€frfu..I,' TTESTEL)
Commissioner (A

cn}lra/ NIENDENT Customs, Ahmedabad

<,'\.n vjro t aftm). 3trFr'{-'..l-

F. o. s/ 4s-tt6 tcusrr([uill'fl

7

AP4#4fq), AHME!ABAn

fsst
Date:08.O8.2025

By Registered post A.D/E-Mail

To,

M/s Mahaveera Enterprises,

A-ll4l2, Ground Floor,

Wazirpur Industrial Area, Delhi- 1 1OO52.

Co

2

3

4

The Chief Commissioner of Customs, Ahmedabad zone, Custom House,
Ahmedabad.

The Principal Commissioner of Customs, Custom House ,Mundra.
The Additional Commissioner of Customs, Custom House, Mundra.
Guard Pile.
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