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ro cfa ss *66616srrlrr+Fcv grmCfrqr&?frrclnr rq-r--ffiibqr TTqT e

Payment of drawback as providcd in Chapter X of Customs Act, 1962 and thc rule

thereunder

srtc+ q-* drn -ftiTcratft fr !TF'q q-<d oT;Tr

a1 qrqff ofor a-s*'qrq FraftrR{a'orron€er*iqGg 
'

The revision application shot.rl<i be in such form and shall be verified in such

may be specified in thc rclcvant rulcs and should be accompanierl by:

(6) \r€ , r szoEc-{ ri.o 3rflS i t tffi ffiE.Iq srfsn {s ltle 4

frrso1 \'o, qfr fr qils t$ o1 qrqrcq gm fuo-e ern ** arB<.

This copy is grantod frcc of cost for thc private use of the person to whom it is issued

2 t962 ur{t 129 (1) (zl2n 3{

uffi t' $rq{J { 61t qft 5o crrtlr * rrr+ 01 Gfl-6d c-6{s 6:ril A d sq o{rt{r 61 crft
ol rrftcs fr s c-ff+ & itifi rrq{ ult-o7sgffi Eftq ton}cr riqiltrt, ftfl dTrfiq, (rr-ur€ ftrrrrr)

ryg cFf T{ fr@ 61 g-{Srrur erte< rqa o-t rot ?.
tiiJ, r S,,.i,,,,, t2,i tl.lt tl()l tlrc ('r.rsl,)nrs Act, l96i(as arnendeal, in respccr oi tht. Iollowing
catcgories ol oascs, any pcrson aggrir:vcd by this order can prefer a Revision Application to

The Additional Secretary/.roint Sccrctary (Revision Applicati,)n), Ministry of Finance,
(Department of Revenue) Parliamcnt Street, New Delhi within :i months from the date of
communication of the order.

/ Ordr:r rclating to

(6) &FqA rffid-dst$ TIRT.

(a) any goods cxportcd

(€) r{Trd rnqTd 6-{ilEA ftnfr Erd{ fi ffiir qqr +fo-{ l{r{dfrg# rr=rq r*rrc lr{ n rrg qrfr
qT tsE rltrdr 8{Fr q|sdrt oTi t filS 3rtEra qrc c-flt q qr+ rr{ rlr gs rp6q grra qq 36]
rrq Erf, o1 qrfl fr s{tffia ]{rf, i 6m d.

(b)

any goods loaded in a conveyanc(' for importation into India, but which are not unloaded at
their place of destination in lnclia or so much of the quantity of srrch goods as has not been

unloaded at any such destinzrtion iI goods unloaded at such destination are short of the
quantity required to be unloadcd at that destination.

Gdfrfrqc. r()6,2 * J{tgrrl x d?{T o{$-{ ffiiC rrS B 6-dir {F
3rdTqrft

Fr)

rn

(a) 4 copics of this ordcr. bcaring Oourt Fet: Stamp ofpaise fifty only in one copy as

undcr Schcdulc I itcrn 6 of th(: Court Frc nct, 1870.

prescribed

(q) qq& &.orer+r wru qg at + sftqi, qfrd

(b) 4 copies of the Order in-Original, in addition to relevant docum(rflts, if any

(rr) crgr S frq 3{ra-fi ol + cFdqi

(c) 4 copics of the Application for [icvision

qfur 3frtfi ilq{ 6GbfusffiffiffiJr6, tqllr'm frfriffiffiqI
3rdl rg-q, ots.,Eo-s,qffi oi-t ft-h.q rrd & fi{ } orfi< .rnm t if u. 2ool-(sqg A Sqr*1cr

d.looo/-(Fqg qqr E-f,r{ fl-r t, *tn fi rrmm d, * sq fuc Umrr $ gqrfrro q-frr{ ff.em.o

a1 a qPdqi. qfr g.t<,-, qirn rrqr qrq. eFnrn rrcrt (c d {lRr 3fu F'qs co, ff€{ qI rs+ 6-c

dAN otsSsq i T.zoot- ofu qfr s-s. irrcd i 3{Rrs d d dts }. sq C r.looo/-
clrrplicate copy of thc'l'.11.(r r:hallan evidencing payment of Rs.200/ (Rupees two

Flundrcd only) or Ils.1,OO0/ (ltupccs one thousand only) as the case may be, under the

Head of other reccipts, lccs, fincs, forfeitures and Miscellanr:ous Items being the fee

prescribed in the customs Ac.t, 1962 (as amended) for filing a Revision Application. If the

amount of duty and inleros! dcmanded, fine or penalty levied ir; one lakh rupees or less,

ftr"{d)

fees as Rs.2OO/- and if it is morc than one lakh rupees, the fee j s Rs. 1o0O/

I

-l

(s)
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ct[ q. 2 3,refitfl 3rdl *-qd{r qft6l€qR{s ffiflr{TFd
qilqw prrn d + a *crgm. q{Uftsq reoz +t qrql r2e g (11 & .rtfi'{ si{ S.g. g i
Sqrus, ir$q g.srq gfr rlr i-{r ot qftq 3rftrorq * sct{ FlTftR{d qi qt.rffs ot
q.€Ae

In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address:

sdTl({iffi s or qfrftq

rdlq,-€r, qfMfrfqfi6
Customs, Excise & Service Tax Appellate
Tribunal, trIest Zonal Bench

(a)

I

,

f

.5

lf+c, frs-e frRtla{rR cd. 2,d Floor, Bahumali Bhavan,

3RIREI, .]r{C-{lEK-3 8OO 16
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-38O O 16

, 1962 qrtr 12e q (6) , €qq-tr . 1962 Ur{T 129

q ( I ) &' c{tft{ erfts }. srq ffifu-a E-s HEn d+ qrRq

Under Sectibn 729 A(61of the Customs Acl, 1962 an appeal under Section 129 A (1) ofthe

Customs Act, 1962 shall be accompanied by a fcc of-

(6) w6r 6RT qirTr r.IIlT {@ 3{t{ qrg fiqt f,rlrqr

rrqr (s qff Ts-q oiu arrc Fqg qI s-s$ e'c d f, \'s E{r{ Fqq.

wherL. the amount of duty and interest dcmandcd and pcnalty lcvied by any officer of

Customs in the case to which the appeal relatcs is five lakh rupees or less, one thousand

rupecs;

* ffiffiilq-fr ffi fu erfiffirfr Errr qirr rrqr {@ 3frr qrq dql (qrqr

zs qfi rsq de ffrq Fcs + .ldirtr A Afuq dq} qqr+I dr€I * 3{Rr6 c d d; ciq 6f,rq

here the amount of duty and interest demandecl and penalty levied by any officer of

Customs in the case to which the appeal relates is morc than five lakh ruPees but not 
]

exceeding fifty lakh rupees, five thousand rupees ; i

ii-dr ERr CFn rrql xl?fi qtq dqT drnql

rqT ds o1 Tfi-q qqn{ 
",s 

5qg t 3dU€ d d; (s 6Arq Eqg.

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

(q) {s' Jftqiilffi; qEi slcs qr {.6 q?i iB it.qreslro,z,sro-ffi qr

oar o, ri qr qdr ar{d rE ftqr( d t, or{lo rrqr qrw 
r

(d) An appcal against this order shall lie before the Tribunal on pa)rment of I Oplo of the duty demanded where duty or
duty and penalty are in dispute, or penalty, where penalty abnc is in dispute.

SiFI ur{r 12e (g) s0o qTfq-flnr & TrrIqr irq-r-c+*'- onizq q?r 16)
n-r3re{r+frs qTrrmf*da1 gqrr+ & frq qT Rd erq wtq-{ }. fts foq rrq' i,rfi-( : - r{r{rrT
1rq vffo qr .xra-fi qr 6r c-srs-dr b loq aq-r s{r}{{ e wrq }-cA drs S fl g@- S nor
dAqGs.

(

{p
t

(c)

Under section I29 (a) of the said Act, every application rnadc before rhc. Appellate Tribunal-

(a) in an appeal for grant of stay or for rectifrcation of r istake or for any other purpose; or

{b) for restoration of an appeal or an application shall bc .rccompanied by a fec of fivc Ilundred ru
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ORDER-IN-APPEAL

The present appeal has been filed by shri Irfan Jumani (hereinafter

referred to as the Appellant), Proprietor of M/s. Golden Stores, behind suryoday

Petrol pump, Dhoraji Road, Upleta- 360490, District- Rajkot, in terms of Section

128 of thc Customs Act, 1962, challenging the Order-in-Original No.

24 /Additional commissioner /2023-24 dated. 21.o2.2o24 (hcreinafter refcrred

to as ithe impugned order') passcd by the Additional corr.missioner, customs

(Preventive), Jamnagar (hereinafter referred to as the 'adjucicating authority,).

2. Facts of the casc, in bricf, are that the Hon,ble ()ESTAT, Ahmedabad

vide order No. A/ 11322 11328/2022 dated 3l .1o.2o22 in the matter of Shri

Irfan Jumani, Proprietor of M/s. Golden Stores, behind Suryoday petrol pump,

Dhoraji Road, upleta-360490, District- Rajkot has set aside 1.he order-in-Appeal-

JMN-CUSTM-000-APP-74-8O-19-20 dated 30.05.2019 passed by the

Commissioner (Appeals), Ahmedabad and remanded the matter back to the

adjudicating authority with dire ction to pass a fresh orde r after allowing the

cross examination of the witnesses.

2.1 Bricf facts of thc casc are that, intelligence lvas received by the

officers of the Headquarters, Preventive Section, Customs (P), Jamnagar,

indicating that M/s Golden Storcs, located behind Surl oday petrol p

Dhoraji Road, Upleta, District Rajkot, was engaged in the smuggling of

quantitics of importcd old and worn clothing/garments. 'lhc import of

goods, classified under Chaptcr Llcading 63090000 of the Customs Tari

t

1975, is restricted under I'lC (HS) in terms of DGFT Notification No. 7 /2OO4-

dated 27.7O.2OO4, read with Paragraph 2.77 of lllre Foreign Trade Policy, and is

permitted only against a valid import licence or authorizertion issued by the

Directorate General of Foreign Trade. It was further gathered that the said goods

wcre being sold by M/s Golden Stores under the misdeclararion of o1d and used

cut rags, wipers, or mutilated fabrics falling under Chapter I{eading 63 10 of the

Customs Tariff Act in an apparcnt attcmpt to evade customs, duty.

2.2 Acting upon thc said intclligence, officers of Cr.rstoms (Preventivc),

Jamnagar, conducted a scarch at the godown premises of \4/s Golden Stores,

owned by the Appellant, on O9.12.2016. During the searr:h, recorded under

Panchnama dated 09.12.2O16, a large quantity of worn clothing stacked in bales

was found. Upon opening the bales, items such as old aod used garments,

towels, napkins, and sarees were discovered. These garmerrts were labelled as

"MADE IN CHINA," "MADE IN SRI LANKA,'"MADE IN USA," e,tc., and were found

to be uncut, in wearablc condition, and clearly of foreign origin. The appellant

admitted that the goods wcre of foreign origin and uncut but denied having

imported them directly, stating instead that the goods were purchased from
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various local markets across India. Hc was unable to produce any

documentation such as purchase bills, Bills of Entry, or import authorizations

at the time of the search, though he stated that thc rclevant documents would

be provided subsequently. The foreign-origin goods, weighing 31.880 MT and

valued at Rs. 13,65,725 f -,were segregated from thc rest ofthe stock, inventoried

in Annexure-A to the Panchnama, and placed under detention. Custody of the

detained goods was handed over to the Appellant under Supratnama dated

09.r2.2016.

2.3 Subsequently, the Appellant's statement was recorded under

Section 108 of the Customs Act, 1962, on 79.12.2016. He confirmed that he was

engaged in the retail purchase and sale of old and used clothing from the said

godown. He reiterated that the goods were procured from local markets in Upleta

and Jamnagar and that no import documents werc available in the godown.

Upon being shown the purchase bills later, hc conceded that they did not contain

any reference to the goods being imported or that customs duty had been paid.

He acknowledged, upon being shown the Customs Tariff 2016-77, that the goods

in his possession fell under Chapter Heading 63090000 and were restricted

items. He further stated that the goods in his possession consisted of uncut
,. ing such as sweaters, jackets, pants, shirts, towels, napkins, and sarees.

A further statement of the Appellant was recorded on 28.12.2016,

he was shown the purchase bills submittcd on 23.'12.2O16 pertaining to
'.sactions made during 2015-16 and 2016-'l 7 with M/s Noble Trad<:rs and

/.s Sapna Sari Centre, Upleta. He confirmed that nothing in those bills

indicated the goods were imported or that duty had bcen paid. As no valid import

documents, Bills of Entry, or evidence of duty-paid procurement could be

provided, the goods were seized under Section l1O of the Customs Act, 7962,

vide Panchnama dated O4.OL.2017 on the reasonable belief that they had been

smuggled into India and were liable for confiscation under the provisions of the

said Act. The seized goods were handed over to the Appellant for safe custody

under Supratnama dated 04.O1 .2077, and reprcsentative samples were drawn

and sealed in the presence of panchas and the Appellant.

2.5 Further, statements of the suppliers werc rccordcd under Section

1O8 of the Customs Act, 7962. Shri Asif Rafiq Talu, proprietor of M/s Sapna Sari

Centre, Upleta, stated on 06.04.2017 that he had sold a total of 8.878 MT of old

and used clothing to M/s Golden Stores during 2016-17. Although the invoices

did not indicate the goods were imported, hc confirmed that his hrm deals

exclusively in imported clothing, either directly imported or purchased from local

markets, He described the goods sold to M/s Goldcn Stores as old pants, shirts,

jeans, tops, jackets, and sweaters. On the same day, Shri Asif Rafiq Talu, in his

u

,
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capacity as power of attorney holder for M/s Noble Traders confirmed that the

firm had sold 21.250 MT of similar goods to M/s Golden Stores during 2015-16.

He similarly admitted that while the invoices did not mention the imported

nature of the goods, the firm dcals exclusively in importeC clothing and had

already submitted relevant documents to the Customs Del)artment during an

earlier search.

2.8 A reference was made to the Directorate Genetal of Foreign Trade

regarding this case, the seizure of the said goods and also rieeking clarification

on the release of the said goods considering the restrictior s imposed on their

import. The Directorate General of Foreign Trade, New Delhi vide letter F. No.

O t / 89 I 2 1 4 I OO2 I AM-O2 / PC-2IA) / V ol- | dated 26.05.20 1 7 replied as under:

"....it is informed that the import of "Worn Clothing \& ofhers; and Worn articles"

are "restricted" under 63O9OOO0 for import. No authorization had been giuen for
import of these items bg DGFT. Hence these uere unauthorized imports.

It ulas therefore requested that Custom.s [Preu,] mag take appropriate action under

Customs Act."

2.5 The Investigation into the matter culminated into issuance of Show

Cause Notice No. Vlll I 10-146lJC I O&Al2Ol7 dated 07 .06.2017 to the

Appeilant, calling him as to why:

(i) the imported worn clothing falling under Chapter Heading 630900 of th

weighing 31.880 MT valucd at [ts. 13,65,7251- seized from the godow

Golden Stores, Upleta should not be confiscated under section 111( he
r.

Customs Act, 7962 &:!. .

(ii) penalty should not bc imposcd upon Shri lrfan Jumani, proprietor of M/s

Golden Stores, Upleta under section I 12(a) and (b) of the Customs Acl, )'962-

2.6 During the first round of litigation, matter was adjudicated vide the

Order-in-Original No. 22 I Joinl Commrssioner/2017-18 <lated 28.O2.2018 I
28.03.2018 issued by the Joint Commissioner, Customs (Pre';), Jamnagar which

was upheld vide Order-in Appeal No. 'Order-in-Appeal-JMN-CUSTMOOO APP-

7 4-8O- 1g-2O dated 3O.05.2 O I 9' and in subsequent litigation the Hon'ble C ESTAT

vide its common Order No. Al 11322-11328/2022 dated :i1.10.2022 has set

aside the Impugned Order-in-Appeal-JMN-CUSTM-OO0APP-74-80- 1 9-2O dated

30.05.20 19 passcd by tirt: Commissioner (Appeals), Ahmedabad and remanded

the matter back to the adjudicating authority with direction t'l pass a fresh order

after allowing the cross cxamination of the witnesses.

2.7 The appellant, initially, vide their reply datei 28 / 08 I 2017 h'ad
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requested for cross examination of Panch witnesses as well as other persons

including ofiicers of the department. However, during the remand proceedings,

the Appellant through their Advocate Shri Amal Dave's letter no. NIL dated

26.10.2023 and dated 0L.1.1.2023 submitted that they wish to Cross Examine

only two Panch witnesses in connection with thc Panchnama proceedings of

09.12.2016 and they did not want to cross examinc other persons. Accordingly,

the Cross Examination of both the Panchas (i) Shri Shakilbhai Yunusbhai

Ghanchi and (2) Shri Sadiq Kadarbhai Ghanchi by Shri Amal dave Advocate and

Shri Sudhanshu Bissa on behalf of thc Appellant was conducted on

OSIOL 12024. During the Cross Examination, Shri Shakilbhai Yunusbhai

Ghanchi and Shri Sadiq Kadarbhai Ghanchi inter alia stated that they were not

present during the stock taking between 3:45 P.M. to 9:00 PM and were

attending a marriage; that they were at marriage from morning to evening and

they were told by the officer that there was some incidence of "theft" and they

had to remain present; that oflicers called for signature at 4:O0 o'clock in the

evening; that they were not present at the time ofstock taking and not witnessed

weighment of goods on 09.12.2076; that they did not see the goods and also

labels of foreign make on it. On being asked about why they signed the

documents, Shri Shakil Yunusbhai Ghanchi said that officer told it to be

overnmental work and he signed the documents in the interest of the

rnment. Shri Sadiq Kadarbhai Ghanchi said that the officer told that this

ork related to customs and hence he signed. On being asked both of them

that S/Shri Mori Vasim Ibrahim, Shri Rajab Jiva Makwana, Shri Sarfaraz

Shri Javedbhai Patel, Shri Rafikbhai Hakka and Shri Mustak Yunusbhai

harif, were present at a place where they werc atl.ending marriage ceremony

2.8 The adjudicating authority after granting personal hearing and

considering the outcome of Cross examination and further submission made by

the Appellant in the matter passed the impugned order wherein:

(ii) He offerred for redemption of the confiscated goods under Section 125(1) of

the Customs Acl, 7962 upon payment of a fine of Rs.2,75,000/- which shall be

in addition to duties and charges payablc undcr Scction 125(2) of the Customs

{ct.1962.

(iii) He imposed penalty of Rs.2,0O,000/- on Shri Irfan Jumani, Proprietor of

),

'o
t
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(i) He confiscated the seized goods viz. lhe worn clothing falling under CTH

63090000, weighing 31880 kgs. valued at Rs,13,65,725/- seized from the

godown of M/s. Golden Stores, Upleta under Section 1 1 1(d) of the Customs Act.



M/s. Goiden Stores, Upleta, under Section 112 (al & Section 112(b) of the

Customs Act, 1962.

3. SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned order, the Appellant has filed the present

appeal wherein they have submitted grounds which are as u:rder: -

The impugned order by the Additional Commissioner isi legally flawed and

unsustainable. The findings of the adjudicating authority lack merit and

jurisdiction, as it failed to consider the substantial arguments raised by

them in their preliminary and final replies. Despite the panch witnesses

denying any knowledgc of the contents of the rlanchnama dated

09.12.2016, the adjudicating authority unjustifiably upheld the legaiity of

the panchnama proceedings. Moreover, the adjudicating authority failed

to address the abscnce of evidence proving that the seized goods were

uncut foreign-origin clothing. The appellant a-lso <:ontends that the

department's failure to prove that the goods were impo;:ted or smuggled is

crucial, as the burden to prove the same lies with the revenue.

The appellant disputes the findings of the adjudicating authority in

paragraphs 24(1) and 2412\, which state that the panchnama proceedings

cannot be invalidated based on the panch witnesses' signatures. The

appellant asserts that thc panch witnesses, Shri Shakil Yunusbhai

Ghanchi and Sh ri Sadiq Kadarbhai Ghanchi, t,:stified in c

cxamination that l.hey were at a wedding ot 09.12.2016 and werd

present at the panchnama for signing documents. Both panchas t

any knowledge of the seized goods and their foreign origin. The ap

submits that the adjudicating authority's conclusion that the panchna

was valid becausc the panchas signed it is erroneous.

The appellant emphasizes that the presence ofthe pan:h witnesses at the

signing of the panchnama, without their being involved in the actual

proceedings, rendcrs the panchnama proceedings ur:reliable. Since the

panchas denied witncssing the seizure or examinatiorr of the goods, the

appellant argues that no reliance can be placed on the panchnama.

Despite this, thc adjudicating authority unjustifiably accepted the

panchnama's legitimacy, Thereforc, the appellant requests that the

impugned order be set aside.

The appellant contends the adjudicating authority's claim that the

panchas should have objected to the panchnama proc,eedings when they

were signed. The appcllant clarifies that the panchas u'ere unaware of the

contents of the documents and were merely told to sign them for

;l

i
I:}
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"government work." Therefore, they had no reason to challenge the

panchnama. Additionally, the appellant stresses that the panchas were

not present during the stock-taking and thc entire process, as evidenced

by their cross-examination.

The appellant cites several case laws to support their argument. In B.D.

Goel us. Ebrahim Essa Sodha (2ol4l, the Bombay High Court ruled that

an accused cannot be charged based on a panchnama when the panch

witness's testimony contradicts the panchnama's contents. Similarly, in

Commissioner of C. Ex. & S.T. us. Anand Kumar (2015), the Tribunal

rejected the department's case based on discrepancies in the panch

witness's testimony. ln Barodq Rolling Works (2OO9\, the Tribunal held

that a panchnama is unreliable when the panchas were not present during

the seizure proceedings. The appellant submits that these precedents,

where contradictions in panchnama procccdings led to the dismissal of

charges, are applicable in their case as well.

The appellant contests the finding in paragraphs 2a(3) ar:d 24{4) of th.e

impugned order, which suggests that the proprietor's presence during the

panchnama proceedings on O9.12.2O I 6 validates the seizure. The

appellant clarifies that the proprietor was attending a wedding on the same

day and was not present during thc panchnama. Furthermore, the

appellant never conceded that all 31.880 MT of goods were imported or

uncut, as no detailed examination of the bales was carried out by the

lCers. The appellant submits that the failure to open and inspect each

le casts serious doubt on the claim that the scized goods were of foreign

gin or imported.

The appellant argues that the investigating officers only counted the bales

and did not open them to verify the nature of the goods. This raises

significant doubts about the correctness of the panchnama proceedings.

The fact that the bales were not opened or segregated to identi$ foreign

labels undermines the department's claim that the goods were smuggled

or restricted. The appellant also points out that the panchas testified that

they did not witness the goods or the stock-taking process. In light ofthese

facts, the appellant submits that the panchnama and the findings based

on it should not be relied upon.

The adjudicating authority erred by stating that the panchnama

proceedings of 09.7o,.2076 could not be vitiated due to different officers

being involved on 09.06.2016 and 04.01 .2017. The key issue is the lack of

independent panchas during the stock verification, not the officers,

involvement. The panchnama only counted bales, but it did not confirm

).

I
I

0
I
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that each baie was opened and examined to verify the goods' nature.

Judicial forums have consistentiy ruled that stock-trtking based on eye-

estimation alone is improper. ln Commr. of C. Ex., h'aldia us. Shri Badri

Narogan Alloys & Steels Ltd. (2018 (8) G.S.T.L. 79 Tri. - Kolkata), it was

held that stock-taking must be supported by objr:ctive material like

wcighment slips, and it cannot be based on mere eye-er;timation. Similarly,

in Raika Ispat Udyog PuL Ltd. u. Commissioner of Central Excise, Raipur

(2016 (340) E.L.T. 598 Tri.-Dcl.), the Tribunal held that rough estimation

based on bundlcs and avcragc wcights was not valid without support.ing

evidence. Hence, the vcrification method employed here was inadequate.

The Additional Commissioner wrongly held that the .rppellant could not

dispute the quantity of goods based on their admission of procurement.

However, the appeilant only disputed that the goods were imported in

uncut condition, not the quantity. Invoices from local suppiiers, such as

M/s. Noble Traders and M/s. Sapna Saree Centre, prove that the goods

wcre locally procured. 'lhe adjudicating authority ignored this evidcnce

and relied on incomplete responses to impose penaltios. In Commissioner

of Customs, Mumboi u. M/ s. Ashoka Trading Compan! (2012 (2801 E.L.T.

560 (Tri.-Mumbai)), the Tribunal held that when thr: burden is on the

dcpartment to prove that the goods are imported, the claim of

purchase cannot be disregarded without sufficient evitlence.

The show cause notice wrongly presumed that the gcods were smu

because of a lack of import documents. The appellant ([id not import

goods but purchased them locally, and invoices from the suppliers

local

WC tt l'

1

provided to substantiate this. The burden of proving ill,:gal import rests 6t'
the department, which failed to do so. In A'K. Homsa Mohideen us.

Commksioner of Customs, Chennai l2OO4 (17 )'l E.L.^f . 327 (Tri.-Chennai)),- '

the Tribunal held that thc burden to prove that goods are smugglcd rcsts

with the department, espccially when such goods are readiiy available in

the market.

The appellant contends that since the goods were founC in the warehouse,

it can be presumed they were duty-paid. Therefort:, the adjudicating

authority's insistence on import documents was irrelevant' The nature of

the goods as "imported worn clothing" was inaccurately characterized' The

appellant presented valid invoices from local suppliers, and the goods were

properly accounted for in the books. In So.dbhauana us. Commissioner of

Customs, Indore l2OO3 (i53) E.L.T. 652 (Tri'-De1.)), tht, Tribunal held that

the initial burden to provc the smuggled nature of r3oods lies with the

department, espe<:ially whcn the goods are freely available in the open

market.



t
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The adjudicating authority made a mistake by dismissing the panchas'

testimony regarding their absence during the panchnama proceedings.

The panchas clearly stated they were not present, casting doubt on the

validity of the panchnama. The appellant should not have been required

to cross-examine the investigating officers to corroborate the panchas'

statements. ln V. Muniyandi us. CommLssioner of Customs, Chennai l2OO4

(167l, E.L.T.215 (Tri.-Chennai)), the Tribunal ruled that the testimony of

panchas cannot be disregarded without proper evidence from the

department.

The goods seized on O4.O1.2017 were not imported by the appellant, and

thus, cannot be deemed smuggled or in violation of the Customs Act. The

appellant had valid purchase invoices for the seized goods, and the local

suppliers confirmed the sale. The department failed to prove the goods

were illegally imported, and therefore, the confiscation and penalty should

be annulled. h Shree Nakoda Ispat Ltd. us. Commissioner of Central Excise,

Raipur '2017 (3481 E.L.T. 313 (Tri.-Dcl.)), the Tribunal held that when the

appellant provides proof of local purchase, the burden of proving

smuggling lies with the department.

The penalty imposed is unjustified. The appellant has not committed any

act that would render the goods liable for confiscation. Since Section

I 12(a) is not applicable, the penalty is legally unsustainable. In

mmi.ssioner of Customs, Chennai u. M/ s. Hindustan Steel Ltd. (1978 ELT

159)), the Hon'ble Supreme Court held that penalties should not be

posed merely because it was lawful to do s<t. Pcnalties are only justified

when thc conduct is contumacious or dishoncst

Under Section 112(b), penalties are only applicable if someone knows the

goods are liable for confiscation. The show cause notice did not provide

evidence of such knowledge on the part of thc appellant, making the

penalty under this section unjustifiabte. In Ashok Premji Patel us.

CommLssioner of Customs, Mumbai (2003 (157) E.L.T. 568 (Tri.-Mumbai)),

the Tribunal set aside penalties imposed on the appellant as no evidence

was presented that they had reason to believe the goods were smuggled.

Penalties should not be imposed without proof of dishonest conduct. The

Supreme Court in Hindustan Steel Limited (1978 ELT (J159)) ruled that

penalties are only justified in cases of clear wrongdoing. Therefore, in this

case, the imposition of a penalty is unrcasonable. In Rajeeu Kumar

Agarual us. Commissioner of Customs, Kolkata l2OO4 1164l E.L.T. 206), the

Tribunal reiterated that penalties are not justified when the contravention

i
I

arises from a bonafide belief.
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The adjudicating authority exceeded its jurisdiction by imposing a

redemption fine of Rs. 2,75,000/- under Section l2!i(2) of the Customs

Act. The show cause notice did not propose recoverin;3 any duties; it only

referred to confiscation. As such, the redemption fin,: is udustified and

should be overturned. ln M/s. Shree Krishna Keshau Kumor us. Union of

India l2O1O 
/252) E.L.T. 503), the Hon'ble Tribunal held that the

adjudicating authority cannot act beyond the scope of the show cause

notice.

4. Personal hearing in the matter was granted tc the Appellant on

lO .06.2025, following the principles of natural justice wherei n Shri Amal P. Dave

and Shri Sudhanshu Bissa, Advocate, appeared for the hearing and re-iterated

the submission made at the time of filing the appeal.

DISCUSSION AND FINDINGS:

5. I have carefully gone through the case records, impugned order

passed by the Additional Commissioner, Customs (Prevent-ve), Jamnagar and

the defense put forth by the Appellant in their appeal.

(

5. 1 On going through the material on record, I

required to be dccided in the present appeal are as follows:

:
find that the isEti

1r-,

o

(i) Whether the adjudicating authority, in the remand prc,ceedings, correctl

appreciated the evidence adduced during cross-examination ofthe Panchas and

whether its findings are sustainable in tight of the CESTAT's specific directions.

(ii) whether the department has successfully discharged its, burden of proving

the alleged illegal import/smuggling of goods'

(iii) whether the confiscation of goods and imposition of penalties under section

t 12(a) and (b) of the Customs Acl., 1962, are justifled.

(iv) Whether the impugned order suffers from_ a violation ,:f the principles of

natural justice and is a non-speaking order.

5.2 I Ilnd that the Hon'ble CESTAT, Ahmedabad, in its Final Order No'

Al 11322-1132812022 dated 31.1O.2O22, explicitly remetnded the matter,

specifically directing the adjudicating authority to allow cross-examination of

witnesses and to decide the case afresh. This remand was based on the

observation that the department's case relied solely on ttLe Panchnama and

e.

PERSONAL HEARING:
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statements of witnesses whose cross-examination was crucial. The cross-

examination of Panchas (Shri Mustakbhai Yunusbhai Sharif and Shri

Lakhmanbhai Kanjibhai Panera) on O5.01.2024 yielded critical information:

Both Panchas stated they were not present when the Panchnama was

drawn, and were elsewhere.

They admitted to signing the Panchnama only because they were asked to

do so by Customs Officers, without knowing its contents or the quantities

involvcd.

They denied seeing the seized goods physically.

('

5.3 These depositions directly contradict the evidentiary value and

sanctity of the Panchnama. A Panchnama drawn in the absence of independent

witnesses, or where the witnesses have no knowledge of its contents, loses its

evidentiary value. The Hon'ble Bombay High Court in B.D. Goel vs Ebrahim Essa

Sodha [2O14 (306) E.L.T. 337 (Bom.)] held that the assessee cannot be charged

with smuggling solely based on a Panchnama where cross-examination reveals

contradictions. Similarly, in Anand Kumar vs Commissioner of C. Ex. & S.T.,

Lucknow [2O15 (325) E.L.T. 609 (Tri. - Del.)], it was held that if Panchas were

t present during the proceedings, no sanctity can be attributed to such

nama

The adjudicating authority, in the impugned order, dismisses these

depositions by merely stating they are "insufficient to prove that the

chnama proceeding was incorrect". This is a clear misappreciation of

evidence and a failure to adhere to the spirit of the CESTAT's remand order.

When the very foundation of the department's case (the Panchnama) is shaken

by the direct testimony of the Panchas themselves, the burden shifts back

squarely to the department to provide irrefutable evidence of illegal import. The

adjudicating authority cannot simply discard such crucial evidence.

5.5 In cases of seizure of goods outside the Customs area, the initial

burden is on the department to prove that the goods are smuggled/illegally

imported. Once a credible Panchnama is drawn, the burden may shift to the

Appellant. However, when the Panchnama itself is rendered unreliable by cross-

examination, the primary burden remains with the department.

5.6 The department's only other assertion is that the goods had "foreign

labels" and were "uncut/unmutilated," which indicates imported nature.

However, the Appellants claimed to have purchased these goods locally and even

I
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provided purchase bills. The departmcnt's bald assertion that these local

purchase bills are "not in thc nature of import documents, and therefore, the

invoices cannot be accepted" without providing any evidence of their falsity or

contradiction, is insufficient. The Hon'ble Madras High Cou:'t in Commissioner

of Customs, Chennai Vs. A.K. Hamsa Mohideen l2OO4 1171\ E.L.T.327 (Tri. -

Chennai)] held that if the department fails to produce any evidence to prove

smuggling, the order of confiscation and penalty cannot be srstained. Since the

Panchnama is discredited, and the department has not provided any other

concrete evidence (such as import documents, foreign suppliers, or intelligence

reports) to prove that these specific goods were illegally imported, it has failed to

discharge its burden of proof.

5.7 Confrscation under Section I 11 and penalties urtder Section 1 12 of

the Customs Act, 1962 are contingent upon the goods being illegally imported or

smuggled. If the department fails to prove the fundamental aliegation of illegal

import/smuggling, then the goods cannot be held liable fo:' confiscation, and

consequently, no penalties can be imposed.

5.8 Given the inhrmities in the Panchnama and the department's failure

to independently prove the imported or smuggled nature of .he goods, the ve

basis lor confiscation anrl penalties collapses. There can bc no question of m

rea (intentionality) for smuggling when smuggling itself has rrot been proven
:r ,.,t

5.9 The CESTA'| remanded the matter specifical y to allow c

examination and to decide the case afresh. while crossi-examination

conducted, the impugned order, by summarily dismissing the crucial evidence

from cross-examination without a proper reasoned analysis c,f why the Panchas'

statements are unreliable, fails to comply with the spirit of a "speaking and

Lgasbned order." The adjudicating authority was bound to givt: proper weight and

reasoning to the cross-examination evidence, especially when it directly

impeaches the primary evidence. This amounts to a failure to follow the remand

directions adequately and consequently a violation of naturaljustice'

6. In view ofthe detailed discussions and lindings above, [ find that the

impugned order passed by the adjudicating authority is legrrlly unsustainable.

The adjudicating authority has failed to correctly appreciate the crucial evidence

that emerged during the cross-examination of the Panch witnesses, which

significantly weakened the evidentiary value of the Panchnama. consequently,

the department has failed to discharge its burden of ]:roving the illegal

import/smuggling of goods.

7. In exercisc of the powers conferred under Section l28A of the

Customs Act, 1962,1 pass the following order:

4 F&r
was
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(i) I hereby set aside the Order-in-Original No. 24 lAdditional

Commissioner / 2023-24 dated 2 1.O2.2024.

(ii) I hold that the department has failed to establish that the seized goods were

illegally imported or smuggled into India.

(iii) the confiscation of 3 1880 kgs of worn clothing and consequently, redemption

fine of Rs. 2,75,OOO /- is hereby set aside.

(v) The penaity of Rs. 2,00,0O0/- imposed on Shri Irfan Jumani, proprietor of M/s

Golden Stores, Upleta under Section 112(a) and (b) of the Customs Act, 1962, is

hereby set aside.

(vii) Any amounts deposited by the Appeilant towards redemption fine or

penalties shall be refunded to them with appiicabie interest, in accordance with

1aw.

if any.

6( I

'.)

F. No. S/4e-3 1/cUS/MUN/2o24-WJ

By Regrstered post A.D/E-Mai1

To,

Shri Irfan Jumani,
Proprietor oI M/s. Golden Stores,

Behind Suryoday Petrol pump, Dhoraji Road,

Upleta'360490, District- I?ajkot.

(A UPTA)

Commissioner (Appeals),

Customs, Ahmedabad

Date: 1O.O7.2O25

TTESTED

/SUPRERINTEIIOENT

rftq gm tor{tm). Errrr;rrd
CU S IO[I S (APP E ALS),-A H ME;; B; O

t
I

to:
'l'he Chief Commissioner of Customs, Gujarat, Custom House,

Ahmcdabad.

The Principal Commissioner of Customs (Preventive), Jamnagar.

The Additional Commissioner of Customs (Preventive), Jamnagar.

Guard Fi1e.

2

3

4
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The appeal filed by shri Irfan Jumani is hereby allowed with consequential rellef,
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