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rq xft ss zcft + ffi sqfr{r + frc {ffi t + qrff { ffi n;r q-6 vrft ftar rrcr ft.

This copy is granted free of cost for the private use of the person to whom it is issued

mqr$6 qefr{q rgez ff ar{r 12e ff ff trl

ilrftq t s q-fli t ii<( cc{ (R-{/{3-s rR-q tqr+<{ frrilu-a1 , l}6 riero-q, ttrre frqml
dF< qFt, n-{ R-.ff + 5-{Au"r ila-<-{ rqd ft qt,+ t.
Under Section 129 DD(1) of the Customs Act, 7962 (as am(rnded), in respect of the
following categories of cases, any person aggrieved by this or,ier can prefer a Revision
Application to The Additional Secretary/loint Secretary (Revisron Application), Ministry
of Finance, (Department of Revenue) Parliament Street, New D,:lhi within 3 months from
the date of communication of the order.
ffifua vqfue qrtcrZOrder relating to :

ti-s h sc i w{ift-d frt qrm.

any goods imported on baggage

rrcc i qrqrd +..d tE ftffi Er{< fr cr< rr{r Afut qrcd i s<} qnrdr Frrr l-t e,-frrt c .rg

sTir rn s€ rrdq srn v< smt qri h ftq s{Efr( qrq sdft n qf-q( qr sq rr; 6q rqrt q(

sflt qq qm fi qr*r i {tft-fr rre t rff {.
any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short
of the quantity required to be unloaded at that destination.

mlrgdF {Gfr{q, 1962 + qEcrc x dqr sfft q*{ firq qS frqfr t a-W qe; cmsf ff
e-<rr{Fi.

Payment of drawback as provided in Chapter X of Customs Act, t962 and the rules made
thereu nder.

5.{fr6"r fl+fi q+ rirm 1M i frfrEs cr6T i E<d +<qr iln ffi q-drfd srft qiq

ff vrcrft dr< w h rm frwftfur +rrrqm dqq Ai qrRs ,

The revision application should be in such form and shall be verified in such manner as

may be specified in the relevant rules and should be accompaniod by :

st: ff g€.1870 * r< {'.s argq* r h {4-{ Mftd ftS.rS qFR 6 antn ff a yftci,

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870

csra <wrffi h :ror+r srrl {il ca{r ff a rftii, lfr fr
4 copies of the Order-in-Original, in addition to relevant documents, if any

5.{0nr!rhRqqTtfiffacfr{t
4 copies of the Application for Revision.

s-{tqvr qr}sn qrq-< q..G + fr\ ffqr{-6, qftF-{q, 1962 (?Iurr drfrB-q i'ffitr ft( fr q-q ($-<,

fts,Es-c.q+ +( ftfts rd + {ftS+ arfi-< qmrt * r. 2ool-6qg frq1"'a)q-rr.1ooo/-Fqg qn EqR
qra), ttn fr qrrcr t, tcqfur g,r.rra + yqrFm T{fn ff.a[R.6 fiAyFr{t cG tm, rrirn:rqr aq-re,

qtncr rmr ts ff (IRr dk scg gfi ilq cr vr* 6,'q d fr W frff h sr i t z o o7- afl -< cR \.fi qrs t irfufi

4f,ff{+Fci€.1ooo/-
The duplicate copy of the T.R.6 challan evidencing payment ot Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellanecus Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If
the amount of duty and interest demanded, fine or penalty levi{)d is one lakh rupees or
less, fees as Rs.200/- and if it is more than one lakh rupees, th,l fee is Rs.1OO0/-.
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sq aA{ h f+Ea 3TftrE (gr} Frci, rTit rrg rl-6 } %10 Br{r s-(} tr(, q6i iI6 qr ql6 \'?i ds ft{r( dt, cr(gt%10 sqr 6es{, s6i

+fiic E-{Ete, 3{ftd,qrqrqrTr I

q{ i. 2 i icff{ (kil {rrd t arcIr<n q-Rr qrqd t (Ei"q

q{W i6"{in A A ? m{r$6, i{ftft{q 1e62 ft Er(r 12e g (1) + {d-{ tid *.q.-s t
difi{q, l-ftq sicrc q-"+ qt( t<t r"< q{tq qftriur t rcffi ffifufr ct T< q+f, w ffi+

t cfr 6tt qft <t artn t ur6c

+
a

In respect of cases other than these mentioned under item 2 above, any person

aggrieved by this order can file an appeal under Section 129 A(1) of the Customs Act,

1962 in form C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at

the following address :

customs, Excise & Service Tax Appellate
Tribu nal, West Zonal Bench

ftqr{6, *-ftq s-€rq *1-c+ e *+r o< srfiftq
qftr5tq, qfm ffic fi-6

2d Floor, Bahumali Bhavan,

N r.Gird ha r Nagar Bridge, Asarwa,

Ahmedabad-380 016

ErA rifr-n, rgrrff r+<, F-ra fi-arc+m Sq,

3r{rr.;rr, 3rETfl{E-380016

5 ftqr$c+, qElF-fi, 1e62 ft Er<r 12e g (G) t qd-4, ffqr$6 qftftTq', 1e62 ff fi<r 12s

C (1) + qtri; qfrd t crq ffifu( gm dvr Ai ilRS-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of

the Customs Act, 1952 shall be accompanied by a fee of -

cd) aifrq t (Efu{ qrq'+ t q-{t ffi mql{-6 qffi rm qffi 16 {tt att< amf iIrrl iFIrqI

rrqr (e ff <+q ctq in6 sw rr s(t Fq d m c6 EsR rcq.

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;

(a )

qfc t q-Efud rrril t q-€i frff mqr$6 qffi em qirn rrfi 5t+, alt< aITn[ iFrr IFIFr

rFn <e ff <+q ct{ irq Fcg t arG-r A +fr-{ {qt qirr{r qrcr * qfu+ t d fr; ciq {f,r(
{qg

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees;

(b)

(q)

FD ,..n 1 sqfua crre fr sd frff +clt-ot qffi rm qirn rrqr qw dr< qrq dqr q-{rqr

rr{n <s ff Ffi-q q{rs qftr 6-rq + qfur A fr; rs 6gn tcg.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

(q)

An appeal against this order shall lie before the Tribunal on payment of 10o/o of the duty demanded where duty

or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.
(d)

6 gr 3rftft{q ff Eru l29 C$ + rriltd irfiq vrfurtq t rq6 srq.< r*r qrirr rr- 6q t-+ artr*ftq<r
ffii:m fr {Erti + fr q cr Affi q{ Fi-fi t, fr 'q ft q qq qfrq' - qq-<r G) {fi -f, Tr qrtcq qr rr rsr+da
hf*q <q-< qri<+ * rrc {ctciq€16r E-ff fr riv.r Ai qrQq.

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or
(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees

/ ..'.-
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ORDER IN APPEAL

M/s Arvind Ltd., "Harmony,, Naroda Road, Ahm,:dabad _ 3BO 025

(hereinafter referred to as 'the Appellant'for the sake of brevity) have filed the present

appeal challenging order-in-original No. olo-02/AC/tcD-sND/Avind/2025-26, dated

28.4 2025 (hereinafter referred to as 'the impugned order') pass;ed by the Assistant

commissioner, customs, lcD sanand, Ahmedabad (hereinafter referred to as 'the

adjudicating authority').

2. Facts of the case, in brief, the appellants had imported goods under

Advance Authorization by availing the exemption under Notification No 1B/20',lS-cus,

under the following Bills of Entry:

[)ate

30-08-2018

31-08-2018

12-11-2018

1B-10-2017

2.1 The 'pre-import' condition in respect of all the imports lrad not been fulfilled

and all the above Bills of Entry were re-assessed in terms of circular No. 16/2023-cus

wherein it was clarified that in all similar cases the Bills of Entry may be re-called and re-

assessed for imposition of IGST. upon re-assessment, the systems created a challan for

payment of IGST along with interest and the Appellant paid interest amounting to Rs.

20,98,724t-

2.2 The Appellant filed refund of Rs. 20,98,7241- befcre the adjudicating

authority on the ground that there was no provision under Section 3 of Customs Tariff Act

for charge of interest in respect of IGST. While claiming the refunrl, the Appellant had

placed reliance on the case of M/s Mahindra & Mahindra Ltd. reportel at (2023) 3 Centax

261 (Bom) which had been upheld by the Hon'ble Supreme Court.

3. The adjudicating authority rejected the refund claim fi ed by the appellant

vide the impugned order.

Liabilityof interest cannot be created byvirtue of circularNo. 16/2023-cus if there

rs no provision for such liability in the Act or the rules made thereunder. Reliance

{

Sr. No Bill of Entry No.

1 7847831

2 7856820

8821613

4 3672325
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4. Being aggrieved with the impugned order passed I:y the adjudicating

authority, the Appellant have filed the present appeal. They have, inte,-alia, raised various

contentions and filed detailed submissions as given below in supporl of their claims:

,/
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was placed on the case law of M/s Mahakaushal Builders welfare Association

reported at 2006 (3) STR 721 (MP);

ln cases where the circular is contrary to the provisions of the law, the provisions

of law will prevail. Reliance was placed on the case laws of M/s Ratan Melting &

Wire lndustries reported at 2008 (12) STR 416 (SC), M/s J K Lakshmi Cement

Ltd. reported at2O1B (14) GSTL497 (SC), M/s Balkrishna lnd. Ltd. reported at

2023 (70) GSTL 13 (Guj), M/s Sandur Micro Circuits Ltd. reported a|2008 (229)

ELT 641 (SC), M/s Coats Viyella lndia Ltd. reported at 2006 (204) ELT 213 (Mad),

M/s Khandwala Enterprise Pvt. Ltd. reported a|2020 (371) ELT 50 (Del) and M/s

Pioneer Miyagi Chemicals reported at 2000 (116) ELT 441 (Mad);

ln an identical case of M/s A R Sulphonates Pvt. Ltd. (writ Petition No. 19366 of

2024) lhe Hon'ble High Court of Bombay has held that Circular No 16/2023-Cus

is bad in law so far as the charge of interest is concerned;

The ratio of case law of M/s Sodagar Knitwear reported at2O1B (5) TMI 686 -
CESTAT New Delhi is not at all applicable to the facts of the case at hand since

the matter involved valuation of imported goods wherein the value arrived at by

the department had been admitted by the authorized person of the importer in his

statement;

The Adjudicating Authority's reliance on the judgement delivered in the case of

M/s Poddar Pigments Ltd. Vs Commissioner, Central Excise & CGST' Jaipur by

the Hon'ble CESTAT, New Delhi on 14.10.2024 is mis-placed in as much as the

Hon'ble High Court of Bombay, in the case of M/s AR Sulphonate (Writ Petition

No. 19366 of 2024) decided on 09.04.2025, has dealt with the same issue of

charging of lnterest on IGST under Section 3 (12) of Customs Tariff Act, 1975

and the Hon'ble High court of Bombay has specifically ruled that the ratio of the

judgment in the case of M/s Mahindra & Mahindra Ltd. will be applicable. Thus'

the judgment of higher judicial forum will prevail over the judgment of the lower

judicial forum;

The adjudicating authority has travelled beyond the scope of the Show Cause

Notice in as much as the show cause Notice did not allege the same. lt is a well

setfled principle of law that the adjudicating authority cannot travel beyond the

scope of the Show Cause Notice. Reliance was placed on the case laws of M/s

lnox Leisure Ltd. reported at 2022 (60) GSTL 326 (T), M/s Reliance lndustries

Ltd. reported al2015 (326) ELT 664 (Guj), Kandarp Dilipbhai Dholakia reported

at 2014 (307) ELT 484 (Guj), and M/s Toyo Engineering lndia Ltd. reported at

2006 (201)ELT 513 (SC);

The term 'assessment' as defined under Section 2 (2) of the Customs Act is the

act of determination of dutiability and the amount of duty/ tax payable. Thus, the

assessment order in terms of Section 17 of the Customs Act is an order

concerning assessment of duty and does not cover the charge of interest and

uestion of challenging the assessment does not arise. Reliancea;t*i}.'

-i,n

therefore, the q

I
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was placed on the case raw of M/s panacea Biotech Ltd. reported at (2023) B

Centax 181 (T);

IGST was leviabre under section 3 (7) of the customs ]ariff Act and not under
section 12 of the customs Act. Reriance was praced orr the case raws of M/s
Hyderabad Industries Ltd. reported at 1999 (1oB) Et.T 32i (sc) and M/s
Mahindra & Mahindra Ltd. reported at(2023) 3 Centax 2€i1 (Bom);
lnterest can be revied and charged on derayed payment t>f tax onry if the statute
that levies and charges the tax makes a substantive provision in this beharf.
Reliance was praced on the case raw of M/s Mahindra & \4ahindra Ltd reported
al (2023) 3 centax 261 (Bom), M/s Ukai pradesh sahaka.i Khand Udyog Mandri
Ltd. reported al2}11 (271) ELT 32 (Guj) and order dated 1{1.7.1997 of the Hon,bte
Supreme Court in the case of M/s lndia Carbon Ltd;

There were no provisions under section 3 (12) of the Customs Tariff Act for
charge of interest and as such no interest courd have been charged in the case.
Reliance was praced on the case raws of M/s Mahindra & rvrahindra Ltd. reported
al (2023) 3 centax 261 (Bom) and M/s A R Surphonater; pvt. Ltd. reported at
(2025) 29 Centax 212 (Bom);

Even if the sLP is dismissed, it is a decraration of raw by the Hon'bre supreme
court within the meaning of Article '141 of the constitution of rndia if a speaking
order has been passed;

The order dared 28J.2023 of the Hon'bre supreme court in special Leave
Petition Diary No. 18a24t2023 in the case of M/s Mahirrdra & Mahindra is a
speaking order and is a declaration of law by the Hon'bre Supreme court within
the meaning of Article '141 of the constitution of rndia. Reriance was placed on
the case of Kunhayammed V/s state of Kerara reported at 2001 (12g) ELr 11

(SC) and lnstruction F. No. 2761114/201s-CX.8A dated 09.02.2016;

The order dated 15.9.2022 of Hon'ble High court of Bombay stood merged with
the orderdated 28.7.2023 of the Hon'ble supreme court in {ipecial Leave petition

Diary No. 1882412023 in the case of M/s Mahindra & Mahirrdra since the reason

for dismissal of sLP had been assigned and the same !,as a speaking order
attracting the doctrine of merger. Reliance was placed on Hon,ble supreme court
in order dated 8.3.2011 in the case of Gangadhara paro V/s The Revenue
Divisional officer & Anr (c.A. No. 5280/2006), M/s carya re Equipments lndia
Ltd. reported at 2005 (179) ELT s22 (Alt) and M/s pernod Ricard lndia (p) Ltd.
reported at2010 (256) ELT 16i (SC);

civil Appeal No. 1022 of 2014 fited by M/s Vatecha Enginer:ring Ltd. against the

order of the Hon'bre High court of Bombay was dismissed by the Hon'bre

Supreme court vide order dated 4.11.2019 only on the ground of non-prosecution

and as such the order dated 4.11 .2019 of the Hon'ble suprerne court is not a law
declared within the meaning of Article 14'l of constitution as opposed to that in

the case of M/s Mahindra & Mahindra Ltd. Further the said judgment was

Page 6 of 14
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distinguished by the Hon'ble Bombay High in case of Bharampal Panchal

reported al2015 (325) ELT 690 (Bom);

) lt is no longer res integra lhalthe levies under section 3 of the customs Tariff Act

cannot be considered as a levy under Section 12 of the Customs Act. The said

position of law is enunciated by the Hon'ble Supreme Court in the case of M/s

Hyderabad lndustries Ltd. reported at 1999 (108) ELT 321 (SC) and further

reiterated by the Hon'ble High Court of Bombay in the case of M/s Mahindra &

Mahindra Ltd. in Writ Petition No. 1848 of 2009 reported at (2023) 3 Centax 261

(Bom.),

,- The substitution of section 3 (12) of the customs Tariff Act vide Section 1 06 of

the Finance (No. 2) Actwhich has been enacted on 16.8.2024 in itself establishes

that prior lo 16.8.2024 there was no provision for charging of interest. ln the

rnstant case, the matter pertains to a period prior to 16.8.2024 and as such the

interest collected by the department is without authority of law and is simply in

the nature of deposit which is required to be returned forthwith;

i The powers emanating from Section 25 (1) of the Customs Act are restricted to

the act of exempting a part or whole of the duty. There is nothing in the said

statute which empowers the department to create the liability of interest by virtue

of a notification especially in light of the fact that no statutory provision for interest

has been made with respect to the levies under Section 3 of the Customs Tariff

Act. In such circumstances, the interest referred to in the said notification and

resultantly in the Bond under Section 143 of the Customs Act is only for the

purpose of Basic Customs Duty leviable under Section 12 of the Customs Act

read with Section 2 of the Customs Tariff Act and not with respect to the levies

under Section 3 of the Customs Tariff Act;

i In absence of any provision to charge interest on the levies under Section 3 of

the Customs Tariff Act, the interest recovered from them assumes the nature of

collection without the authority of law. lt is a settled matter of law that any amount

collected without the authority of law cannot be retained and has to be returned

forthwith. Reliance was placed on the case laws of M/s G B Engineers reported

(43) STR 345 (Jhar) and IVI/s KVR Construction reported at2012 (26)

5 (Kar) as affirmed by the Hon'ble Supreme Court as reported at 2018

TL J70 (SC);

very can be affected without the authority of law in terms of Article 246 of

stitution of lndia. Reliance was placed on the case laws of M/s Mafatlal

lndustries Ltd. vis Union of lndia reported al 1997 (089) ELT 247 (SC) and M/s

Somaiya Organics v/s State of Uttar Pradesh reported at 2001 (130) ELf 03 (SC).

PERSONAL HEARING:
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5 Personal hearing in the matter was held on 09.07 .2025 wherein Shri John

Christian Consultant appeared for hearing on behalf of the Appellant and reiterated the
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submissions made in appeal memorandum and placed on record the case raw of M/s A
R Sulphonates Pvt. Ltd. reported at (2025) 29 Centax 212 (Bom\.

6. I have carefully gone through the impugned order, appeal memorandum
filed by the appellants, submissions made by the appeilants during; course of hearrng as
well as the documents and evidences available on record.

7 The short point for consideration is whether interest is chargeable in respect
of the levy of IGST. lt is a well-setiled principle of law that interest c n delayed payment of
tax can be levied only when the statute itself makes a clear and substantive provision

authorizing such a levy. ln the absence of such a provision, the inrposition of interest is

unsustainable in law. This legal position is supported by the order dated 16.07.1 997 in
the case of M/s lndian carbon Ltd., as well as the judgment in M/s Ukai pradesh Sahakari

Khand Udyog Mandli Ltd., reported in2o11 (271) E.I.T.32 (Guj.), rvhere itwas held that
interest being compensatory in nature must be founded on statutory' authority.

7.1 There is no dispute that IGST is reviabre under sectio, 3 (7) of the customs
Tariff Act, 1975. However, for the purposes of levying interest or imposing penalty, there
must be corresponding enabling provisions within section 3 of the said Act. The recovery

mechanism provided under sub-section (12) of section 3 does not,lontain any provision

authorizing the levy of interest or imposition of penalty in respect of GST. ln the absence

of such express statutory authority, the recovery of interest or penalty cannot be

sustained. Comparison of the substituted Section 3 (12) of the Custcms Tariff Act and the

erstwhile section 3 (12) amply demonstrates the above fact and the r;ame are reproduced

under for ease of reference.

The provisions of the Customs Act, 1962 (52 ot 1962) and the rules and
regulations made thereunder, including those relatin o t<t drawbacks
refitnds and exemn tion from t s sha so far as may be, apply to the duty
or tax or cess, as the case may be, chargeable under this section as they
apply in relation to the duties leviable under that Act.l

Statue after substitution i.e. after 16.8.2024

"The provisions of the Cusfoms Act, 1962 and all rules and regulations
made thereunder, including but not limited to those relating to the date for
determination of rate of dufy, assessm ent, non-levy, shorl-levy, refunds,
exemptions, interest. recoverv. aopeals. offences and penalties shall, as far
as may be, apply to the duty or tax or cess, as the case may be, chargeable

DISCUSSION & FtND|NGS:-

Statute prior to substitution i.e. before 16.&2024
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under this secllon as they apply in relation to duties leviable under that Act

or all rules or regulations made thereunder, as the case may be.".

A comparison of the substituted provision with the earlier version of the statute

clearly demonstrates that the authority to levy interest and impose penalty in respect of

IGST under Section 3 (7) of the Customs Tariff Act was introduced only with effect from

16.08.2024. Prior to this amendment, section 3 (12) ol the customs Tariff Act did not

contain any provision enabling the levy of interest or the imposition of penalty on lGsT,

and hence, such recoveries were without statutory backing.

7 .2 The amended Section 3 (12) of the Customs Tariff Act is prospective in

nature and as such the provision for charging of interest would be applicable w.e.f.

16.8.2024 only. My view is supported by the case law of M/s A R Sulphonates Pvt. Ltd.

reported at (2025) 29 Centax 212 (Bom) wherein the Hon'ble High court of Bombay has

observed as under:

66. Fufther, as far as the applicability of Section 3 (12), after its amendment

by Finance (No. 2) Act, 2024, dated 16th August,2024, is concemed, it

would be appropriate to first refer to the provisions of the amended Section

3 (12) of the Tariff Act. AmendedSection 3 (12) of the Tariff Acl reads as

under:-

"12:- The provisions of the Customs Act, 1962 (52 ot 1962)

and all rules and regulations made thereunder, including but

nottimited to those relating to the date for determination of rate

of duty, assessrnent, non-levy, shoftlevy, refunds,

exemptions,interest, recovery, appeals, offences and

penalties shatl, as far as may be, apply to the duty or tax or

cess, as the case may be,chargeable under lhls secflon as

they appty in relation to duties leviable under that Act or all

rules or regulations madethereunder, as the case may be."

7. ln our view. the amended Sectlon 3 (12) of the Tariff Act is prospective

Page 9 of 14
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in nature and would apptv onlv with effect from 16th Auqust. 2024.

7 .3 The issue of whether there existed a statutory provision for charging interest

and imposing penalty on levies under section 3 of the customs Tarlff Act is now no longer

res integra. The Hon',ble Bombay High court, in the case of M/s Mahindra & Mahindra

Ltd , reported at (2023) 3 Centax 261 (Bom), has categorically held that the provisions of

Section 3 (6) [now renumbered as section 3(12)] of the Customs Tariff Act do not support

the imposition of interest or penalty in respect of duties levied under Section 3. This legal

position was further affirmed by the Hon'ble Supreme Court, which dismissed Special

Leave Petition (Civil) Diary No. 1882412023 vide order dated28.07.2023. Additionally, the

Review Petition filed by the Department against the said dismissal was also rejected by
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the Hon'ble Supreme

16214t2023.

Court through its order dated 09.01.2024 in SLp (C) No

60. ln Mahindra & Mahindra Limited (supra), this Court, after going through
the provisions of Section 3 (6) of the Tariff Act and Sectior 3 A (4) of the
Taiff Act as applicable at the relevant time, held that no spercific reference
was made to interest and penalties rn Secfions 3 (6) and 3A (4) of the Tariff
Act, which are substantive provisions and, therefore, imposing interest and
penalty would be without the authority of law. ln the present case, the levy
of /GSf is under Section 3 (7) of the Tariff Act, and Sectio,t 3 (12) of the
Taiff Act which is applicable to the said tevy is pari materi., lo Seclions 3
(6) and 3A @) of the Tariff Act as referred to in the case )f Mahindra &
Mahindra Limited (supra) tn these circumstances, in our view, the said
decision is squarely applicable to the facts of the present ca:;e.

61. Further, we are unable to accept the submissions of the Respondenls
that the decision in the case of Mahindra &Mahindra Limiteo (supra) is not
applicable to the facts of the present case srnce it does not interpret Section
3 (12) of theTaiff Act. The provisions under consideration before this Courl
in the case of Mahindra & Mahindra Limited (supra) were Sections 3 (6) and
3A (4) ot the Taiff Act. ln Mahindra & Mahindra Limited (sup.ra), this Courl
interpreted the provisions of Seclions 3 (6) and 3 A (4) of the Taiff Act,
which are pari materia to the unamended Section 3 (12) of the Tariff Act,
which isin consideration in the present case. On interpreting Secflons 3 (6)

and 3A (4) of the Tariff Act, this Courl held that when no spe)ific reference
was made to interest and penalties in the said provisions, img.,osing interest
and penalty would be without theauthority of law. ln these c;rcumstances,
in our view, the ratio of the decision in the case of Mahindra & Mahindra
Limited (supra), would be squarely applicable to the facts <tf the present
case.

62. We are also not able to accept the submission of the Res,eondents that
the provisions of Section 3 (12) use the term "including,, and the same
implies that the provisions of the Customs Act wiil be made applicabte to
the Taiff Act. As can be seen from the Judgement of this Cou,l in Mahindra
& Mahindra Limited (supra), Seclions 3(6) and 34 (4) of the Tariff Act, which
were considered by this Coud in the said Judgement, a/so ,se the word
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7.4 The Hon'ble Bombay High Court has also reaffirned the above legal
position in the case of M/s A R sulphonates pvt. Ltd., reported at (2o2s) 29 centax 212
(Bom). The issue under consideration in that case was whether intr:rest could be charged

and penalty imposed for delayed payment of IGST, and th. factual matnx was

substantially similar. The Hon'ble Court unequivocally held that inte,rest is not chargeable

and penalty is not imposable in respect of IGST demands under the customs Tariff Act.

ln doing so, the Hon'ble Court has effectively laid to rest all controvr:rsies surrounding lhe

matter. The relevant portion of the judgment, which is self-exp lanatory and direcily

applicable, is reproduced below for ease of reference:
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"including". Despite the same, this Court cameto the conclusion that, since

there was no specific reference to interest and penalties, imposing interest

and penalties would be without the authority of law.

63. tn these circumstances, in our view, the submission s of the Respondent,

based on the use of the word "including" in Section 3 (12) of the Tariff Act,

cannot be accepted.

67. ln our view, the amended Section 3 (12) of the Tariff Act is prospective

in nature and would apply only with effect from 16th August, 2024.

69. From the said judgement, it is abundantly clear that Section 3 (12) ot

the Tarifl Act, as amended by Finance (No. 2) Act, 2024 dated 16th August'

2024, woutd apply only prospectively and would not be applicable to the

case of the Petitioner at all.

70. ln our view, for alt the reasons sfafed hereinabove, the impugned Order,

to the extent that it levies interest and penalty, is without the authoity of law

and is liable to quashed and set aside.

72. ln our view, for all the reasons stated herein above, the said Circular, to

the extent that it seeks to recover interest, is bad in law.

The Hon'ble Bombay High Court has left no room for doubt in the context of the

present case and has categorically held that interest is not chargeable in respect of the

levy of IGST under the Customs Tariff Act.

7 .5 ln view of the above, the issue is no longer res integra, and it is now settled

in law that interest cannot be levied in cases involving IGST payable under Section 3 (7)

of the Customs Tariff Act, 1975.

B. ln light of the judicial principles laid down by the Hon'ble Supreme Court in

M/s Kamlakshi Finance Corporation Ltd., reported at 1991 (55) E.L.T.433 (S.C.), lam

duty-bound to follow the binding precedents set by the Hon'ble supreme court in M/s

Mahindra & Mahindra Ltd. (supra) and the Hon'ble Bombay High Court in M/s A R

sulphonates Pvt. Ltd. Notably, there is no stay on the operation of these judgments, nor

have they been overruled as on date, and hence they continue to have binding force.

9. Further, lfind thatthe orderdated 28.07.2003 of the Hon'ble Supreme Court

in the case of M/s Mahindra & Mahindra Ltd. [sLP (Civil) Diary No. 18824 of 2023)

reporled al (2023) 9 Centax 361 (SC) is the law of the land in terms of the provisions of

Article 141 of the Constitution of lndia for the following reasons:

a) The SLP filed by the department was dismissed by the Hon'ble Supreme Court by

giving reasons and as such the same was a speaking order. This position has been

'&
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clarified vide lnstruction F. No. 27611i{lzo1s-cx.BA dated 9-2-2016 of which the

relevant text is reproduced under:

" lf the SLP rs drsmissed al the first taoe bv speakirt a reasonedS

order, there /s slr// no merger t rule of udicial Cisci line and
declaration of law under Article 1 41 of the Constitution will applv. The

order of Supreme CourT would mean that it has declared the law and
in that light the case lvas considered not fit for grant or leave."

b) The above position of law has also been laid down in the case of case of

Kunhayammed V/s state of Kerata reported at 2001 (i 29) ELT 1 1 (sc) wherein it

has been held as under:

lf the order refusing leave to appeal is a speaking otder, i.e. gives
reasons for refusing the grant of leave, then the c'rder has two
implications. Firstlv. the statement of law contained in t,he order is a
declara of law bv the S preme Court within the mee,ninq of Article
141 of the Constitution . Secondly, other than the declaration of law,

whatever ls stafed in the order are the findings rec.orded by the

Supreme Couti which would bind the pafties thereto and also the
court, tibunal or authority in any proceedings subseguent thereto by
way of judicial discipline, the Supreme Couft being the Apex Court
of the country.

c) The Review Petition Diary No. 4119512023 filed by the department against order

dated 28.7.2023 was dismissed by the Hon'ble Supreme Co'lrt vide order dated

9.4.2024

d) The order dated 28.07.2023 of the Hon'ble Supreme Court is not ,n /im,ne stands

established from the very fact that the department had filed Review petition Diary

No. 41195/2023 against the said order. lf the order dated 28.7 .2023 was in limine,

no review petition could have been filed against the said order irr light of the Board's

lnstruction F. No. 27 61 1 1 4/201 5-CX.8A dated 9-2-201 6.

10. Further, I find that the department had invoked the statutory right of appeal

by virtue of the provisions of Section 130 E of the Customs Act and its such dismissal of

the appeal, whether by a speaking order or by a non-speaking ordr-'r, would attract the

doctrine of merger. My views are supported by the following case lavrs:

a) M/s Pernod Ricard lndia (P) Ltd. reported at2010 (256) ELT 151 (SC) wherein the

Hon'ble Supreme Court has held as under:

ln our opinion, once a statutory right of appeal is invoked, dismrssa/ o/
appeal by the Supreme Court, whether by a speaking order or non-speaking

Page 12 of 14
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order, the doctrine of merger does apply, unlike in the case of dismissal of

special leave to appeal under Afticle 136 of the Constitution by a non'

speaking order.

24. ln the present case, the aooellant pre statutorv ao under

Section 1 30E of the Act a aainst order of the Tribun al dated 25th Ma h 2003

and, therefore . the dlsmiss al of appeal bv is Couti tho v a non-

speakin o order, was in exercitse of appellate iurisd,'iction. wherein the merits

he order imouoned were subEcted to scrutin v ln ouro nlontctatvoft
in the instant c ase, the doctine of merqer would be attracted and the

appeltant is estopped from raising the issue of applicability of Rule 6 in their

b) M/s Caryaire Equipments lndia Ltd. reported at 2005 (179) ELT 522 ( ll) wherein

the Hon'ble Allahabad High Court has ruled as under:

22. lt mav be mentioned that dismissal of an SLP without otvtno reasons

does not amount to merqer of the iudqment of the Hioh Court in the order

of the Suoreme Court vide Kunha vammed v. Sfate of Kerala , 2001 n29)

E.L.T. 11 /s.c.) 2000) 6 scc 359. However, ln our opinion dismissal of

an ap al under Section 35L(b ) bv the Supreme Court would amount to a

.,:1t'1'.il

me r even if the Suoreme Court does not qive reasons. Ihls ls because

Article 136 of the constitution is not a regular forum of appeal at all. lt is a

residuary provision which entittes the Supreme Court to grant at its

discretion Special Leave to Appeat from any iudgment, decree, order etc of

any Coutt or Tribunal in tndia. This is an exceptional provision in the

constitution which enabtes the supreme courT to inteiere wherever it feels

that injustice has been done but it is not an ordinary forum of appeal at all'

ln fact unless leave is granted by the Supreme Court under Afiicle 136 no

appeal is registered. Article 136 is a discretionary power in the Supreme

Coufl and it does not confer a right of appeal upon a pafty but merely vests

discretion in the supreme coutl to interfere in exceptional cases vlde sfale

of Bombay v. Rusy Mistry and Anothef AIR ,960 SC 391 , Municipal Board

v. Mahendra, AIR 1982 SC 1293 etc.

23. Article 136 does not confer a right to appeal at all' lt only confers a

right to appty for a Special Leave to Appeal vide Bharat Bank v lts

Employees, AIR 1g5O SC 88. /tls forthis reason that a dismissal of an SLP

does not amount to merger of the order of the High Cou or the Tribunal

with the order of the Supreme Court. The Supreme Coui can reiect an SLP

without even going into the merits of the case e.g. if it believes that the

matter is not so serlous as to require consideration by the supreme court

or for any other reasons.

On the other hand Section 35L provides a reqular forum of appeal

Trib nal will merqe into the iu ment of the Sup
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Hence if an appeal under Section 35L ls mlssed e Supreme Court,

i?
whether bv qlvlnQ reasons or without qivinq reasonS in either case. The

meroer will applv and the iudqment of the Hiqh Couft or thefdoctrine o
reme Cout7. Hence in our
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opinion the judgment of the Supreme Court dismissing the appeat against
the order of the CEGAT is binding on us.

11 ln view of the foregoing, r find that interest cannot be revied on the |GST
payable under Section 3 (7) of the customs Tariff Act in the arrsence of any express
statutory provision authorizing such a charge. consequently, the interest recovered in
the present case is without authority of raw and, therefore, cannot be retained by the
department; it is liabre to be refunded to the Appeflant. Accordingry, the impugned order
rejecting the refund apprication is not regaily sustainabre and is he,reby set aside.

12 Accordingry, r set aside the impugned order and arow the appear fired by
the Appellant with consequentiar rerief, if any, in accordance with raw.
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