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This copy is granted free of cost for the private use of the person to whom it is issued
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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following

categories of cases, any person aggrieved by this order carr prefer a Revision Application to

The Additional Secretary/Joint Secretary (Revision Application)' Ministry of Finance'

(Department of Revenue) Parliament Street, llew Delhi within 3 rr onths from the date of

communication of the order

d /Order relating to

59 CT(I.

any goods exported
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rrg qrd of qnr fr ertl$o rno € sd d.
any goods Ioaded in a conveyance for importation into India, but *itich are not unloaded at

their place of destination in India or so much of the quantity of suc-t goods as has not been

unloaded at any such destination if goods unloaded at such destLnation are short of the

quantity required to be unloaded at that desti:.lation
ildd {_@ @11962 3{WEi X dqT

3r-drt.

PaFnent of drawback as provided in Chapter X of Customs Act, 7')62 and the rules made

thereunder
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4 copies ofthis order, bearing Court Fee Stamp of paise fifty onlY ir one coPY as prescribed

under Schedule 1 item 6 ofthe Court Fee Act, 1870
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The duplicate coPY

Hundred oniy) or Rs. 1,000/- (Rupees one thousand onlY) as the

Head of other receipts, fees, fines, forfeitures and Miscellanet

rescribed in the Customs Act' 1962 (

ddition to relevant documer ts, if any
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amount of duty and interest demanded, fine or penalty levied is one

and if it is more than one lakh rupees, the fee is Rs.1000/-.

lakh rupees or less,

fees as Rs.2O0/

rr6{s fl?ir d H} a $clT@ srRlfiqc Ls62 d ur{I 12e S 11) & 3{tftc sid trt.q.-e fr
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In respect of cases other than these mentioned under item 2 above, any person

bv this order carr file an appeal under Section 129 A(1) of the Customs Act, 1962 in form

C.A.-3 before the Customs, Excisie and Service Tax Appellate Tribunal at the following

address:

aggrieved

Customs, Excise & Serviee Tax APpellate

Tribunal, West zolral Bench

2"d Floor, Bahumali Bhavan,

Under Section 129 A 16) of the Customs Act, 1962 an appeal under Section 129 A

Customs Acl, 1962 shall be accompanied by a fee of -

(1) of the

(6)
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where the amount of duty and ir:terest demanded

customs in the case to which the appeal relates is five lakh rupees or less, one thousand
(a)

rupees:

and penalty levied by any officer of

u,here the amount of duty and interest demanded and

customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees ,

penalty levied by any officer of
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where the amount of duty and interest demanded and penalty levie

Customs in the case to which the appeal relates is more than frfty lakh rupees, ten

thousand rupees

d by any officer of
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Under section 129 (a) of the said Act, every application made before the App

(a) in an appeal for grant of stay or for rectificatjon oi mistal<e or for ary other purpose; or
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(b) for restoration of a]] appeal
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M/sWellpacklndustries,(lECNo.AADFW6662P),Sr.No.191,Pl,PlotNo.-1'

Opp.R.K.lndustrialZone-ll,Kuvadava,WankanerRoad,sanosara,Raikot'Gujara!

360003 (hereinafter referred to as the'Appellant') has filed the presert appeal in terms of

section 128 of the customs Act, 1962, challenging the orcter-in-original no.

MCH/ADC/AI(5012024-25 dated 31.05.2024 (hereinafter referred to as 'the impugned

order,) passed by the Additional commissioner custom House, [t/lundra (hereinafter

referred to as the 'adjudicating authority').

2. Facts of the case, in brief, are that the appellant filed Bill of Entry No. 3067699

dated 17.04.2024 through their customs Broker M/s. Accurate carglo clearing Pvt Ltd

(hereinafter referred to as 'the cB') at Mundra Port for import of Net \veight of 25340 kgs

of goods declared as "coil Nail welding wire" of various types (hereinafter referred to as

,the impugned goods') having assessable value of Rs. 23,63,953/- urrder cTH-74081920

from China.

2.1 The said Bill of Entry was pushed to PAG by FAG citing the r{-'ason: "Please refer

to the Depaftmentat Queies and their Rep/les. From the uploitded documents, it

appearedthatthegoodsunderimpoftareMsWirewithCopperCoatedandappearsto

be property classified under cTH 721730. The goods under subiect c:hapter heading also

require Bls certificate or one time Bls Exemption ceftificate from th,: Ministry of steel in

terms of steel and steel Products (Quality controt) order, 2024.". At:cordingly, the Bill of

Entry was forwarded for First check examination with direction to r;onduct PMI Testing

for ascertaining chemical composition' As per PMI Testing, Composition of goods has

been observed as Sample 1 (Fe-BB'46, Cu.7.82, Ni.3.14, Si.0.25, Irln-0.22, S.0'10, Cr.

0.01), Sample 2 (Fe-BB-32, Cu-8.08, Ni-3 00, Si-O'17, Mn-O 23' S- 011' Cr-O 09) and

Sample 3 (Fe-88.48, Cu-8.09, Ni-2 79, Si-O 33, Mn- 0 26, S-0 04' Cr-O 01) From the

examinationreport,itappearedthattheimportedgoodswerebasicallymadeofMildSteel

Wire. As per the Chapter Notes, Chapter 74 covers:

i. refined copper having at least 97.5% by weight of copper,

ii. copper alloys in which copper predorninates by weight over each of the other

elements and

iii. master alloys containing more than 10% by weight of copper'

However'aSperPMlTesting,thecopperContentsintheimportedgoodsareT'82%.

, therefore, the imported goods appeared to be mis-

7;a (3t

,i

i!f,
i;

8.09% and are not Predominating

'<\:{5
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classrfied under CTH 7 4081920

2.2 Further, from the explanatory notes of Heading 7217 il appeared that

heading 7217 primarily focuses on wire made of iron or non-alloy steel, including those

that are plated or coated with variousi materials, however, heading 8311 includes a

broader range of materials such as base metal or metal carbides, which are specifically

designed for welding, soldering, brazing, or metal deposition. Heading 8311 covers not

only wires but also rods, tubes, plates, electrodes, and similar products. Further, the

classification under heading 7217 is based on the material of the wire without specific

consideration of its use in welding. The wire could be used for other industrial purposes.

However, heading 831 1 is specifically for products used in welding and related processes.

The subheadings under heading 8311 further distinguish between different types of

welding and soldering products, such as coated electrodes and cored wire. Heading 831 1

is more specialized and takes into account the specific purpose of the product. For

general iron or non-alloy steel wire, heading 7217 may be applicable. However, for

specialized welding products, heading 8311 is more appropriate due to its specific

coverage of.welding materials. The specificity of this heading makes it the appropriate

classification for products designed for welding applications. The Harmonized System

Nomenclature (HSN) explanatory notes clarify that heading 8311 lncludes not only coated

electrodes and cored wires but also other products explicitly manufactured for welding

and related processes. This includes welding rods, tubes, plates, and similar items that

are designed to deposit metal during the welding process. Therefore, it appeared that the

imported goods viz. coil Nail welding \l/ire are classifiable under heading 8311. Further,

as the goods are specifically usable for purpose of welding by flame, the goods appeared

appropriately classifiable under CTH 831 13010.

2.3 Further, as per Circular dated 20.10.2023 issued by Ministry of Steel, it is

mandatory for all the steel importers to apply and seek clarification for each and every

consignment which is imported in the country without BIS license/certification. Further,

vide CB|C tetter F.No40118812023-Cus.lll dated 09.11.2023, it is further clarified that

mandatory clarification is required only for steel products of those ITCHS codes which

have been mapped with the lndian Standards notified under the Quality Conkol Order

issued by Ministry of Steel. Accordingly, ascTH 831 13010 is not mapped with the lndian

Standards notified under the Quality Control Order issued by Ministry of Steel, therefore,

and ato ry B lS Registration was not required in the instant case for clearance of the said

ods

a

4 The appellant declared the imported goods under CTH 74081920 which

@ 24 490%,

Page 5 of 12
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whereas, it appeared that the imported goods are erppropriately classif able under heading

83113010 which attracts 10% BCD, 1o% SWS and 1B% IGST totalirlg to Customs duty

@30.980%.Accordingly,theCustomsdutydeclaredbytheappell;rntwas5,78,933/.,

however,thecorrectCustomsdutyleviableontheappellantgoods,lyasRs.T,32'3531-'

Therefore, the differential duty evaded is worked 'rut 
to Rs 1'53'420t-'

2.5 ln view of the same, it appeared that the due to the mis'classification of the

imported goods by the appellant under cTH 74OB1\2O instead of correct cTH 831 1 3010

in order to evade differential customs duty to the tune of Rs. 1,53,4201-, the imported

goods having assessable value of Rs. 23,63,953/- appeared liable for confiscation under

section .t11(m) of the customs Act, 1962 an<l for the act of m's-classification, the

appellantappearedliableforpenalactionunderSectionll2(a)(ii)rlftheCustomsAct,

1962.

2.6 The appellant vide letter dated 21 05'2024 admitted that they have mis-

classified the imported goods under cTH 74081920 instead of correc: classification under

cTH 83.1 130lO and further clarified that their intention is not to mis-classify the goods

and evade duty payment and that they classified the items to the be:;t of their knowledge

based on information available on Google. The appellant further requested to allow re-

assessmentoftheSaidBillofEntryunderCTH83ll30loandwaiveadjudication,SCN

and PH to avoid detention/demurrage charges

2.7 Consequently the adjudicating authority passed a impr'rgng6 order wherein

the adjudicating authority ordered as under:-

He rejected the classification of the goods ie 74081920 as declared by the

importerintheBillofEntryNo.306T6ggclatedlT.O4.2024ardordertore-classify

the goods under cTH 831 1 301 0 and re-assess the Bill of En:ry accordlngly.

He ordered to confiscate the impugned goods having asst:ssable value of Rs'

23,63,953/-importedvideBillofEntryNo'3067699dated1704'2024'onaccount

of misclassification under Section 1 11(m) of the Customs Act' 1962 However'

considering facts of the case and provisions of the Section 125 of the Customs

Act,lg62,hegaveanoptiontotheimporterM/sWellpacklndustriestore-deem

the same on payment of Redemption Fine of Rs 2,8O,O0Oll Rs Two lakh Eighty

Thousand Only) in lieu of confiscation.

He imposed penalty of Rs. 10,0001(Rs Ten Thousand Only) on the importer M/s

Wellpack lndustries under Section 1 12(a)(ii) of Customs Act 1962'

xa(
d

+

*
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Being aggrieved with the impugned order, the Appellant has filed the present appeal

wherein they have submitted grounds which are as under:-

3.1 The appellant has submitted that there is no dispute over description of

goods. As such, there is no mis-declaration, Hence, provisions of Section 111 (m) of

Customs Act,'1962 for confiscation of goods and imposition of fine is not attracted. lt is a

settled law that simply claiming certain classification of goods does not amount to mis-

declaration warranting confiscation under Section 1 1 1 (m) and imposition of penalty under

Section 112 (a) of Custom Act,1962. On this basis, it is submitted that order for

confiscation of goods resulting in levy of redemption fine and imposition of penalty on

appellant is liable to be quashed and set aside.

3.2 The appellant has placed reliance is placed on the following amongst other

decisions:

(i) S. S. Enterprises v/s Commissioner of Customs, Hyderabad-ll, 2019 (366)

ELT 332 (Tri.-Hyd.)

(ii) John Deere lndia Pvt. Ltd. v/s Commr. of Cus. (Preventive), Amritsar, 2018

(363) ELr 509 (Tri.-Chan.)

4. Personal hearing in the matter was held on 20.05.2025 wherein Shri Vikas

Mehta, Consultant, appeared for hearing representing the appellant. He reiterated the

submissions made in the appeal memorandum. He also submitted following citations and

placed reliance on them:-

1) Final Order No. 4000312025 dtd. 02.01 .2025 of Hon'ble CESTAT, Chennai in

Excise Appeal No.4021912022 in case of lt/l/s. Shakti Tech Manufacturing lndia

Pvt Ltd Vs. Commissioner of GST and Central Excise.

Final Order No. 78085i2025 dtd. 21 .01 .2025 of Hon'ble CESTAT, Kolkata in

ustoms Appeal No. 75490/2021 in case of Shri ,Ravi Sarda Proprietor of M/s

[\ilahesh Silks V/s. Commissioner of Customs ( Port),Custom House ,Kolkata

.: Page 7 of 12
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5. I have carefully gone through the case records, impugned order passed by the

Additional commissioner, customs House, Mundra and the defenr;e put forth by the

Appellantsintheirappea|.TheAppellanthasfiledthepresentappealon29.0T.2024.ln

the Form C,A.-1, the Appellant has mentioned date of communication of the impugned

orderas3l.os.2o24.Hence,theappealhasbeenfiledwithinnormalperiodof60days,

as stipulated under Section 128(1) of the Customs Act, 1962 The appellant has paid

entire duty, Redemption fine and penalty . As the appeal has bt:en filed within the

Stipulatedtime-limitunderSection128(1)oftheCustomsAct,lg62andwiththe

mandatorypre-depositasperSectionl2gEofthesaidAct,ithasbeenadmittedand

being taken uP for disposal.

5.longoingthroughthematerialonrecord,lfindthatfollowingis'suesrequiredtobe

decided in the present appeals which are as follows:

r

whether the re-classification of the imported goods by the adjudir:ating authority from

CTH 74081920 to CTH 83113010 is correct'

Whether the imported goods are liable for confiscation under St;ction 1 1,1(m) of the

Customs Act, 1962.

WhethertheAppellantisliableforpenalactionunderSecticnll2(a)(ii)ofthe

Customs Act, 1962.

5.2Firstly,ltakeuptheissuewhetherthere-classificalionoftheimported

goods by the adjudicating authority from CTH 74081920 to CTH 83113010 is correct or

othenrvise. I note that the ad.iudicatlng authority has re-classified t 1e goods from cTH

74081920 to CTH 83113010 based on detailed analysis of chapter Notes and HSN

explanatory notes, concluding that cTH 831'l is more specific for "cc'il Nail welding wire"

due to its intended use in welding The Appellant's own submissiors also align with the

technical correctness of cTH 83113010 for welding wires, as they t;tated their product's

specifications align perfectly with this HS Code. Therefore, the tech'lical re-classification

ofthegoodsunderCTHB3ll30loappearstobecorrectandisu;rheld.Consequently,

the differential duty arising from this re-classification is payable'

Now I come to the issue regarding whether the impoled goods are liable

gtr
($eO/

(ffie,
siB
&lt

=-:5.,]'j';

5.3

,,'r:-,
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for confiscation under Section 1 1 1(m) of the Customs Act, 1962 or otherwise. The core

contention of the Appellant is that this is a classification dispute and not a case of mis-

declaration warranting confiscation and penalty. Section '1 1 1(m) of the Customs Act,

1962, provides for confiscation of goods that "do not correspond in respect of value or in

any other particular with the entry made under this Act". Section 112(a)(ii) imposes a

penalty on any person who does or omits to do any act which would render such goods

liable to confiscation under Section 111.

5.4 lfind significant merit ln the Appellant's arguments and the judicial

pronouncements cited. The Appellant consistently maintained that they declared the

goods as "Coil Nail Welding Wire," and this physical description of the goods was not

disputed. The goods were available for examination, and the discrepancy arose solely in

the interpretation of the appropriate Customs Tariff Heading, not in the factual description

of the goods themselves.

5.5 The adjudicating authority's finding that the Appellant "mis-declared the

goods" under CIH 74081920 "with an intention to evade payment of correct duty" is not

sufficiently substantiated by the evidence on record. The Appellant's explanation that they

relied on general lnformation (Google search) and consultations, coupled with their

admission that they lack professional technical expertise in HS Code classification,

indicates a bona fide attempt at classification rather than a deliberate intent to mis-declare

or evade duty. The fact that the difference in duty rates was not substantial also lends

credence to the absence of a clear mens rea to evade duty.

5.6 This distinction between a bona fide classification dispute and a deliberate

mis-declaration is crucial and has been consistently upheld by various judicial fora as

under:

ln S. S. Enterprises v/s Commiss;ioner of Customs, Hyderabad-ll, 2019 (366) ELT

332 (Tri.-Hyd.), it was clearly held that "Simply claiming the classification as such

in their bitl of entry does not amount to misdeclaration of the nature of the goods-

Therefore the charge of the misdeciaration of the goods is not sustained and

consequently confiscation of the goods is liable to be set aside and we do so.

Consequently, the penalties impr3ss6 on the importer and others in the lmpugned

order also need to be set aside and we do so." This directly applies to the present

case, where the nature of the goods was correctly d

{l i,{I

'.9

+

+

clared.
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Similarly, in John Deere lndia Pvt Ltd v/s Commr' of Cus (Pre'ventive)' Amritsar'

2018 (363) ELT 5O9 (Tri.-Chan ), the Tribunal observed that "as it is case of

interpretationofclassification,therefore,thegoodsarenotliableforconfiscation

and no redemption fine is imposable on the said goods Conse'luently' no penalty

isimposableontheappellant.''Thisreinforcestheprinciplethatagenuine

classificationdispute,evenifitleadstoachangeindutyliability,shouldnot

automatically result in confiscation or penalties'

Most pertinently, the Kolkata Tribunal in SHRI RAVI SARDA' PROPRIETOR OF

Mis MAHESH SILKS Vs coMt\IlssloNER OF CUSTOMS IPoRT)' 2025-VlL'

120-CESTAT-KOL-CU, a very recent judgment, unequivccally stated that

,,misclassification could not be equated with misdeclaration arrd it is a settled law

thatoncethegoodsarecorrectlydescribed'thebonafideadoptionofclassification

bytheimportercannotbeequatedwithmisdeclaration',.Thelribunalinthatcase

also set aside the confiscation and penalties. This judgment prc')vides a strong legal

precedent directly applicable to the facts of this appeal'

t6(

5.7 The principles laid down by the Hon'ble Supreme Court in cases concernlng

the requirement of mens rea for imposing penalties further strengthen the Appellant's

position. lrely upon cases as under:

. ln cosmic Dye chemical Vs Collector of central Excise, Bonbay [1995 (75) ELT

721(Sc)],theSupremeCourtheldthatmensreaisanessentialingredientfor

imposingpenaltyundertheCentralExciseAct'1944'palicularlywherethe

provisionsUsetermslike,,fraud,collusion,wilfuImisstatemetrtorsuppressionof

facts,,. while the customs Act, 1962, may have different phresing, the underlying

principlethatapenaltyshouldnotbeirnposedforameretechnicalorvenial

breach, without a deliberate intention to evade duty, is highly relevant,

Further, in UOI Vs Rajasthan spinning anrJ Weaving Mills [2009 (238) ELT 3(SC)],

theSupremecourtreiteratedthatforimposingpenaltyunde.rcertainprovisions,

especiallythoseinvolving''fraud,collusion,wilfulmisstaterlent,suppressionof

facts or contravention of any of the provisions of this Act c r of the rules made

thereunderwithintenttoevadepaymentofduty,,.mensreaisessential.TheCourt

emphasizedthatamerebreachoflawisrotsufficientforimpclsingapenalty;there

must be a deliberate intention to evade duty'

",ffi
@ {I

*if
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5.8 Applying these Supreme Court pronouncements to the present case, the

adjudicating authority's imposition of penalty under Section 112(a)(ii) of the Customs Act,

1962, which is linked to goods being liable for confiscation due to mis-declaration, cannot

be sustained- As established, the issue was a bona fide classification dispute, and the

Department has failed to demonstrate any deliberate intention or mens rea on the part of

the Appellant to mis-declare the goods or evade duty. The Appellant's actions, including

their reliance on readily available information and their willingness to cooperate, do not

suggest a fraudulent or wilful attempt to evade duty. Therefore, in the absence of proven

mens rea, the penalty imposed is unwarranted.

5.9 In the present case, the Appellant did not concealthe goods or misrepresent

their physical nature. The dispute is purely interpretative regarding the correct tariff

classification. While the Customs authorities have the right to re-assess and re-classify

goods, such re-classification in a bona fide dispute, where the goods are correctly

described, does not automatically lead to the conclusion of mis-declaration with intent to

evade duty. The burden to prove mens rea for imposing penalties lies heavily on the

Department, which has not been adequately discharged in this case. Therefore, since the

charge of mis-declaration, which is a prerequisite for confiscation under Section 1 11(m)

and penalty under section 112(a)(ii) in this context, has not been established with

sufficient evidence of fraudulent intent, the confiscation of goods and imposition of penalty

are not sustainable.

5.10 In light of the detailed discussions above and the consistent judicial

pronouncements, I find that while the re-classification of the goods to CTH 831 1301 0 is

technically correct and the differential duty is payable, the Appellant's actions do not fall

within the ambit of mis-declaration warranting confiscation or penal action under Sections

'1 '1 1(m) and 112(a)(ii) of the Customs Act, 1962. The Appellant acted in a bona fide

manner, and the dispute is one of classification interpretation rather than intentional

m isrep resentation or evasion.

ln view of the above findings, I pass the following order:-6

41

(i) I uphold the re-classification of the goods, "Coil Nail Welding Wire", under CTH

83113010 as determined by the adjudicating authority. The differential duty

arising from this re-classification shall be payable by the Appellant.

(ii) I set aside the order of confiscation of the impugned goods under Section 1 1 1(m)

of the Customs Act, 1962, and consequently, the Redemption Fine of Rs.

2,80,000/- imp sed under Section 125 ol the Customs Act, 1962, is also set

.t

l9
+

+

aside.
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(iii) I set aside the penalty of Rs. '10,000/- imposed on the Appe lant under Section

1 12(a)(ii) of the Customs Act, 1962

The appeal filed by M/s. Wellpack lndustries is hereby allorved in the manner

stated above

7

kM^,/ATTESTED
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F No. S/49-98/CUSiMUN/2024:25
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i:,EALS), AHI,.IEDA'BAD.

3rcr{ardia

By Registered post A.D/E-Mail 7L1 L

To,

M/s Wellpack lndustries

Sr. No. '191, Pl, Plot No. - 1,

Opp. R.K. lndustrial Zone-11, Kuvadava,

Wankaner Road, Sanosara,

Raikot, Gujarat-360003

Comrrissioner (APPeals),

Customs, Ahmedabad

Date: 02.06.2025

:v to:

The Chief Commissioner of Customs' GuJarat, Custom Housr:' Ahmedabad

The Pr. Commissioner of Customs, Custc'ms House' Mundra'

The Additional Commissioner of Customs, Custom House' Mundra'

Guard File.
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