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EF qITI T6

qrt ft-qr ry t
This copy is grantcd free of cost for the private use of the person to whom it

is issued

7962 IJI{T 129 (1) (qelT 3{

ftsftfrd *FrA fi cm-d &'srEal A ot{ qffi rq s{ra{r € g{q-i 61

o1 al-fis€3n-fiifi3rdl
{fldq, rr-se frqml €ss

3n66 n'fl(€ 6{dr E} d fs qT+{ ol qrG

e{q-r qHEr€gdd eB{ tqlt{r s{TJqal, B-a

crf q{ ftdt a1 garlaur en}6q trqa oa s-na t.
Under Section 129 DD(1) of the Customs Act, 7962 las amendcd), in rcsPect

of the following categories of cases, any person aggrieved by this order can

prefer a Revision Application to The Additional Secretary/Joint secrctary

lRevision Application), Ministry of Finance, (Department of Revenue)

Parliament Street, New Delhi within 3 months from the date ol

communication of the order

d /Ordcr relating to :

Fg crd.

any goods imported

Hrt-d qTqKI EIf,T i f,Tfl TTIII dFs-q Hrta d B{a-r<q
R{Fr qt sart q qg crd sT s{I rde, e{FI q{ Tdlt qd e ldC srtlem

qrd B-drt q qd q-r qT 3-rr ffiq e{FI q{ eart TIS n-rd qff qrn q orilera

crd € 6fr d.
any goods loaded in a conveyance for importation into India, but which are

not unloaded at thcir place of destination in India or so much of the quantity

of such goods as has not been unloaded at any such destination if goods

unloaded at such destination are short of the quantity required to be

unloaded at that destination.
qq, 1962 qqEI X dqT 3{ qrR rrq

f,Ea {@ Erq$ 61 3I{Iq.rft.

Pal.rnent of drawback as provided in Chapler X of Customs Act, 1962 and

the rules made thereunder.

2

1

(6(

(a)

(€(

(b)

(r(

(c)

fus& er<.fa ss
{.d'fr di qrFg 

'

q-qd S-t;TT!-f5qq4 srTdul&{g{
o-FfqrddfrstuRsTq&ggeilr61chl qT.l qTC-ft

3

{s g{Te{T qfl a qftrn, fu-s61 \'+. qft i q-qrq N q.,t qruroq {@

rescribed under Schedule 1 item 6 of the Court Fee Act, 1870'

by,
q€,187o q( €.6 1 IT

rifrfo su

cifimay

chC Ied nSd bhall eh rm andI eb n1 uS cta o1 Sn oh uoI an II (leTh SICVl I)p
Coh dul Cb Ca mcoSC dan S 1er CVI na ru1tdC n1 e panthCb S enan Ie ASm p

ne4 copies of this order, bearing Court Fee Stamp of Paise fiftY onlY in o

copy as p

d]TT *TI ilFq

(6)

(a)

sTETIEI STE{ {dsEd {tr(€)
tidi I anfenm Stan dt uocIre eo tn o vI adnr 1n r1o nalthf oe dr eC4 o cI oSp(b)

&ful 4(1T)

(c) 4 copies of the Application for Revision.
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The duplicate copy of the T.R.6 challan evidencing pa)rment of Rs.2007 -

(Rupees two Hundred only) or Rs.1,0O0/- (Rupees one thousand only) as

the case may be, under the Head of other receipts, fees, fines, forfeitures

and Miscellaneous items being the fee prescribed in the Customs Act, 1962

(as amended) for frling a Revision Application. If the amount of duty and

interest demanded, fine or penalty levied is one lakh rupees or less, fees as

Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

Customs,
Appellate
Bench

Excise &

Tribunal,
Service Tax

West Zonal

2^d Floor, Bahumali Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 O16

5 dlqriftr , L962 Erfl 12e g (5) & 3{rft{, d}qT{-tr

1962 01 EI{I 12e

ATftq.

c' (1) & r{{h qfid &'erq fru"fuRa {@'strT ilA

SERA qfl 6t{r clrtT rtrtT {Fs
eilr qrq dqT drrrqr rrrr (s o1 roq qfu drg sqg ur ss€ o-q d d
\rfi E-qR sqq.

d s6r dIfl{@
q;q dql drTIrII rtrll 4-5 Efi {6-q grq drg Fqg

trRI EirrT rtrlI {@
€ erfla d an+-+

q.rRI f,r<r € oileio q d d; qiq ESR dqC

where the amount of duty and interest demanded and penalty levied by any

officer of Customs in the case to which the appeal relates is more than

five lakh rupees but not exceeding frfty lakh rupees, five thousand rupees ;

d s6l fu-s) dEl{@ 6RI CF'r rrqT{@
ofrq qrq Hqr drTrrfl rrfi (g o1 raq qirrcr drtr s-qq € erf-to d d;
es EsR s'qq.

(s) Wil&rlT eirtfi ErER o-{A e ftc dlcT{@ erlqfrqc, le62 (sqT €qrT{al i
FEfFra pte d erq rdk, qts,qus,qd oit ffiE Erd & yftd & 3{{h rnm B

fr r. zoor-6sqq d sJ qzlql €.1000/-CFqg q.fi 6grc qTT ), +sT rft qq6 fr, $
srE ftd Tl-fln ftq-flDr6-!dr=I d.snt.o 61dqfrqi. qR{o., qr,nrrqrqrq,

drlrqi rFrT a-s 61r-RT Gik Fqq qs drs qr ss€ 6c d d N a1s }. sq d
€.200/- gfr{ qft q6 drq € etlqo d d stfl fr F-s q s.l000r

{d)

4 T{ €. i &" rr{f{ qftrd cTTd'}' ermar erq mroJ &' sEaI C qfr o-t{
qk gq qIt{T S o{T6d ne(q +-.dT d A a dlrfl{-tr ;rluBqq rsez

o1 qrtr 12e q (1) & s{tfF ffi fi q -3 d Stqr{.qt, a,<hT silrc {co'
efrs €Er 6{ r{fi-d crfEro-rur &' sq'sr frqftEa qa q{ qfid fr-t ss-a B

In respect of cases other than these mentioned under item 2 above, any

person aggrieved by this order can file an appeal under Section 129 A(1) of

the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and

Service Tax Appellate Tribunal at the following address :

dl:+r{effi', &-frq so'r< E-to E +dl

m-t orfrfrq3tl$f,rnT, slffi frfiq fid

Eeil EBd, d-Sqrfr

ftctrafl-R g_d', rlrTlrdT, oi6q-il-qr"(-

380015

l.lcFI fr*z

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section

129 A (1) of the Customs Act, i962 shall be accompanied by a fee of -

Gt)

6rtSir

&?

here the amount of duty and interest demanded and penalty levied by any

er of Customs in the case to which the appeal relates is five lakh rupees

s, one thousand rupees;

(b)
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where the amount of duty and interest demanded and penalty levied bY anY

officer of customs in the casc to which the appeal relates is more tharr fifty

lakh rupees, ten thousand ruPees
(c)

(s)

before the Tribunal on payment oi lOok

of the duty demanded where duty or duty and penaity are in dispute, or

enalty, where penalty alone is in dispute.

qlglfi 
r

gTq{01
q6l% J{{I {@qq {@{s

3'Iftf, {€Ifr(sard-d tfr-{rdq{0I 6-{ifr qT % 3fdl s6l-f,_
q?({ \)frqK ezi-scd{@

An appeal against this order shall lie

p

(d)

Sckl
q7-

tuc
sTe{

{rrRi
sg E]-{{&{3{<ltIrtT zI 9 G) -:\-

cf)N} 3l{I qfr-f,{cl,) qT fts6l-t-q) .rf,Rtd' frcq.]t-6 3{re{r frc(s)
hct) 3{rafi6tq;T q-sr{dl arq{qT rfrs3rTa-ffr3fft-f,qd'I3i3tfr-d )(Erg

w.AqiE'ultrl rfiqfldi?lRc.

6
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Under section 129 (a) of the said Act, every app lication made before the

Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any

other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a

fee of five Hundred rupees.
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ORDER-IN.APPEAL

1. Brief facts of the case

1.1 M/s Unique Ship Breaking Corporation, Plot No. 107-M, Sosiya Ship

Braking Yard, Sosiya Alang, Bhavnagar (herein after referred to as the "Appellant

for the sake of brevity) has filed the present appeals against Orders-ln-Original

(herein after referred to as the "impugned orders") as tabulated below issued by

the Assistant Commissioner, Customs Division, Bhavnagar (herein after referred

to as the "Adjudicating Authority).

Sr. No. OIO No. Date of OIO Bill of Entry No.

I 02lcuS-REF /2025-26 15.o7.2025 5060873

2 o3/cus-REF l2o2s-26 07.o8.2025 6754665

3 04lcus-REF 12025-26 07.o8.2025 8249050

4 05/cus-REF l2o2s-26 07.o8.2025 6909446

5
09/cus-REF /2025-26 12.O8.2025 6412354

1.2 The Appellant imported following vessels/ship for breaking purpose and

filed bills of entry for home consumption under Section 46 of the Customs Act,

1962. T!;.e Bills of Entry were assessed provisionally assessed for want of original

documents.

Sl.No Name of the Ship /Vessel Bill of Entry No Date of Bill of Entry

M T JtrAN 5060873 16.o8.202t

2 MV STAR SKN 151 6754665 20t2.202r

3 MV SORMOVSKIY 40 8249050 12.O4.2022

4

5

MV NERU 6909446 17.o7.2023

6412354 26.).1.2021

There was some dispute with regard to assessment of Customs duty of the

d Oil (Fuel Oil, Marine Oil, Lube Oil) contained in the Bunker tanks inside

e engine room of the vessel /ship. Importer claimed that Fuel and Oil

il, Marine Oil, Lube Oil) contained in the Bunker tanks inside /outside

e room of the vessel /ship was to be asscssed to duty under CTH 8908

along with vessel. However, the Department was of the view that Fuel and Oil

contained in Bunker Tanks were to bc assessed to duty under respective CTH of

Chapter 27.

1.4 Hon'ble CESTAT, Ahmedabad vide its orders A/11792-11851 12022 dated

17,1O.2022/O1.12.2022 has held that the oi1 contained in the Bunkers Tanks in

1

(

{,
l.t

I

ou

UtrUa,c4j151--
Page 5 of 17
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1.5 Consequent to the Final assessment of Bills of Entry the, Appeliant filed

refund claim as tabulatcd below.

The Adjudicating Authoritl. sanctioned the refund claims and credlted the same

to Consumer Welfart: Fund on account of unjust enrichment on part of the

Appellant .

1.6 Being aggrieved by the impugned order, the Appellant preferred the present

appeals as tabulated below.

,, t, ,l

/* i

l\
.{^:r \

51.N

o.

Name of the

Ship /Vessel

Bill of

Entry No.

Date of Bill

of Entry

Final assessment Order Date of final

assessment

1 M 'I JtiAN 5060873 16.O8.2021 922 1255969s / SBv 12023-24 02.o5.2024

2 MV STAR SKN

151

6754665 2012.202t 96s I258497t ISBv /2023-24 )o.06.2024

3 MV

SORMOVSKIY 4O

8 2 49050

69094,16

12.o4.2022 996 / 2s9669 t / SBY / 2024 -2s t3.06.2024

4 MV NERU 17 .O7 .2023 7 \212s3466s /SBY /2023 24 19.06.2024

MV COLDS'I'AR

NARI

64 t2354 26.r1.2021 ro23 12588096 lSBv /2O24-2s ro.06.2024

Amount of

refund ltled

Date of filing

refund

Date of final

assessment

Final assessment

Order

Bill of

Entry No.

1.7.O5.20252,58,788 / -922125s969s/SB

Y 12023-24

16.O8.202tI s060873

1,94,9O41 - ro.o6.202596s125849711s8

Y /2023-24

20).2.202],2 67 54 665

12.o6.2021,15,090/-99612s96691 /SB

v /2024-25

I2 49050 12.04 .20223

9s,39o / - 03.06.2025 'i. I,.),
\ ::, '\
\.1

71212534665158

Y /2023-24

17 .o7 .202369094464

27.06.2025 \i3,53,060/ -1023 / 2s88096/S

BY 12024-25

6412354 26.1 | .202 |5
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the engine room of the vessel is to be assessed to duty under CTH 8908, along

with the vessel coming for breaking up. Further, in adherence to aforesaid order

of Hon,ble CESTAT, it has been decided by the Assistant Commissioner, Customs

Division, Bhavnagar in Final Assessment order No. lo79/2631159 ISBY 12024-

25 dated ll.og,2024 that Bunker Tanks containing oi1 are to be treated as part

of vessel's machinery and the oils contained in them are to be classified under

cTH 8908 along with the vessel, as covered under para 2(b) of circular no. 37 196-

cus Dated 03.07.1996. Therefore, in view of the aforementioned judgment of the

Hon'ble Tribunal, all the above mentioned Bills of Entry were finally assessed as

tabulated below.

Sl.No.
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Sr.No OIO No Date of OIO Appeal No

1 02l cus-REF /2o2s-26 t5.o7.2025 s l4e-221/cus /JMN/ SEP/202s 26

2 0s / cus-REF/ 202 s-26 07 .o8.2025 s 149-255 /CUS/JMN/SEP /202s-26

3 04lcus-REF /2o2s-26 s / 49-256 / CUS /JMN/ sEP/ 2o2s-26

os/ cus-REF/ 202s,26 07.o8.202s s 149-2s7 lcus IJMN/ sEP/202s 26

5 09 / cus-REF/ 2025-26 12.o4.2025 s l4e-258lcus /JMN/ sEP/202s-26

2. Ground of Appeal submitted by the Appellant

2.1. Tlne Appellant submitted that the impugned order of the Assistant

Commissioner by which he has sanctioned the refund of excess duty paid and

has ordered the same to be credited to the Consumer Welfare Fund on the

ground of unjust enrichment is not tenable in law and is liable to be set aside.

2.2 The Appellant further submitted that Chartered Accounts M / s P. A.

Popatia & Co, 2OllA Attabhai Chowk Bhavnagar has issued Chartered

Certificate, who has confirmed / certified that the oi1 and fuels found in the ship

at the time of import, on which duty was paid, were not passed on to any buyer

or third party. Moreover, the certificate confirms that no Custom Duty was

charged at the time of sale, indicating that the duty was not passed on to the

customers and/or third parties.

2.3 The Appellant further submitted that it is evident from the Bill of Entry

and the Appellant's Sales Invoices, that the price at which the Appellant sold the

imported Bunkers is much below the import price/value of the Bunkers on which

the duty was assessed. Therefore, the Appellant has not been able to even recover

the import price of the Bunkers, much less the duty paid thereon. Consequently,

the question of the Appellant having passed on and recovered from the buyers,

uty paid on the Bunkers does not arise. C1ear1y, therefore the burden of the

6 (3rc
has been borne by the Appellant and has not been passed on to the

e Appeliant enclosed copies ofsales invoices that would show that the

has only recovered the GST payable on the local sales and not the\ t
t

2.4 The Appellant ftrrther submitted that merely because the duty amount was

debited to expenses in Profit & Loss Account, it docs not follow that incidence

thereofwas passed on to the buyers, when the price at which the Bunkers were

soid to the buyers, was even less than the import price on which the duty was

assessed: The Assistant Commissioner has proceeded on the premise that since

\t\'\tto14>
Page 7 of 17
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ty paid on the Bunkers.
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the duty paid on the Bunkers was debited to expenses, it must be considered to

have been passed on to the buyers by the Appellant. The said premise on which

the Order of the Assistant Commissioner is based is untenable in law'

2.5 The Appellant further submitted that it is settled 1aw that debit of the duty

amount to expenses, without corresponding addition in the import price to arrive

at the local sale price, means that Appeliant has absorbed and borne the said

amounts and it cannot lead to the conclusion that the Appellant has passed on

the incidence thereof. In the present case, not oniy has the Appeliant not added

the duty amount to the import price to arrive at the local sale price, but in fact,

the local sale price is even below the import price on which the duty is assessed.

2.6 The Appellant further submitted that on perusal of the sales invoices, rt is

clearly being found that your appellant had sold out disputed stock of bunker at

very less price than the so called "transaction value" considered/ascertained by

the Assessing officer without disclosing such material evidences. Before passing

the impugned order, the Adjudicating Authority has not given any opportunity

to be heard in person to the Appellant and passed the impugned order as "ex-

parte".

2.7 The Appellant further submitted that notwithstanding contain anything in

foregoing submissions, it is to point out that the chartered Accountant has

clearly certified in his certilicated that incidence of Customs paid on the bunker

(oi1 and Fuel) etc, has not been passed on the buyer of the goods or any other

person read with provisions of Section 27 (2\ of tLre Customs Act, \962 '

2.8 The Appellant relied upon the following settled case laws wherein the

concerned authority has clearly held that "in such cases", the question of "unjust

enrichment" does not arise., which are viz:

Fund / Account.

Page 8 of 17

(1) 2017 (48) S. T. R. 298 (De1) in case of Munch Food Products Ltd v/s
Commissroner wherein it has been held that;

The Appellant submitted that this settled case 1aw may kindly be considered 
, ..1

while invoking the provrsions of unjust cnrichment. This suLrmission is being 1..;; 
' 

j,l
submitted without prejudice to the provision of Section 27 (2\(g) customs. $:*t, ''.''- .1.'t .

7962.

2.9 The Appeilant further submitted that in view of the above stated grounds

of Appeal it is clearly establish that in the present case, the question of invoking

the provisions of unjust enrichment does not arise. Therefore, the sanctioned

refund amount has wrongfully credited in to the so called Consumer Welfare

\)
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2.10 Thus, based on the above submission the Appellant requested and prayed

for the following relief.

Opportunity of personal hearing was granted to the Appellant. Shri N K

Maru, Consultant appeared for personal hearing in virtual mode on 18.O8.2026

wherein he re-iterated written submission filed during the appeal.

4.O Comments from Customs Division. Bhavnagar

4.1 The Custom Division Oflice, Bhavnagar was requested for submission of

comments of the appeal filed by the Appellant vide letters I 1.08.2025. The

Assistant . Commissioner, Custom Division, Bhavnagar vide letter dated

06.08.2026. The Assistant Commissioner gave following para wise comments of

grounds ofappeal w.r.t. appeal filed against OIO No. 02/Cus-Ref/2024-25 dated

15.o7.2025.

4.2 The Division office submitted that as per Section 27 of the Customs Act,

1962, read with the principle of unjust enrichment, refund claims are payable to

the applicant only if it is established that the duty has not been passed on to

any other person. In the present case, the appellant has failed to discharge the

burden of proof required under law to show that the duty was borne by them

alone. In the absence of such evidence, the Assistant Commissioner was correct

ordering that the sanctioned refund be credited to the Consumer Welfare

This approach is consistent with statutory provisions and judicial
\

nts, ensuring that no undue benefit accrues to the claimant at the

e of consumers. The order thus safeguards public interest and is not liable

set aside.

4.3 The Division office submitted that in respect of the Para. 6 of the appeal,

it is to submit that the claimant has failed to produce C.A. certificate in the

format provided to them vide this office letter dated 16.06.2025 along with

frnancial records viz. copy of Audited Balance Sheet and ledger for the financial

Page 9 of 17

(i) To set aside the impugned Orders and pray to order to pay the

sanctioned refund amount in cash.

(ii) To grant consequential relief, as deemed flt.

3. PERSONAL HEARING:

Comment on Para. 1

Comme4!pq!414;!1;

$ot^^l,t'4bL
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yeat 2O2l-22 to 2024-25. Further, as per c.A. certificate dated 23.06.225

submitted by the claimant, it has been certified that M/s. Unique Ship Breaking

Corporation has charged total amount of Customs Duty paid us expenditure to

the statement of Profit & Loss for the year ended on 31.O3.2O22. They have also

certified that the amount claimed as refund has been adjusted in the books of

accounts for the F.Y. 2024-25 as refund receivable from Custom Department

under heading loans and advances in Balancc Sheet, this implies that amount

claimed as refund has been shown as receivable consequent upon finalization of

Bill of Entry vide FAo dated 10.06.2o24 i.e. in the F.Y.2024-25 al.ld not in the

Financial Year 2o2l-22 to which the Bill of Entry pertains and duty was

provisionally paid. which is not in accordance with the accounting principle. The

duty paid was shown as expenditure in thc Balance Sheet for t]ne F.Y.2O2l-22

and formed part of the Protit & Loss account of the claimant and as a settled

position in law that where the claimant has itself treated the refund amount due

as expenditure and not as claims receivable, the claimant cannot be said to have

passed the test of unjust enrichment Thus the claimant has failed to prove that

incidence ofcustom duty has not been passed on to any other person'

Comment on Para.3:'

4.4 The Division office submitted that the Appellant's mere assertion that the

disputed bunker stock was sold at a lower price after finalization of provisional

assessment does not itself establish that the incidence of duty had not been

passed on to the buyers The fact that the goods were sold at a price lower than

the prevailing market price does not automatically lead to the conclusion that

the duty burden was retained by the appellant. In the absence of reliable

documentary linancial records and other corroborative evidence which clearly

establishing that the incidcnce of duty was not passed on, the presumption of--
./:.1'

unjust enrichment remains unrebutted.

Comment on Para.4:

4.5 The Division office submitted that the submission of the Appellant

sale price was lower than the import price is not acceptable as it does not itself

establish that the incidence of duty was not passed on to buyers. The duty

amount having been debited to the Prollt & las Account as an expense indicates

that the burden was treated as a cost ofbusiness and mere sale at a loss cannot

be equated with absorption of duty by the claimant. In the absence of credible

evidences demonstrating that the duty element was not recovered from buyers,

the ciaim that the duty incidence was not passed on remains unsubstantiated.

\9
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The Assistant Commissioner has rightly concluded that the incidence of duty

was passed on by the appellant, having regard to the fact that the duty paid on

bunkers was debited to the expenditure account. When the duty is treated as a

business expense and reflected in the cost structure of the entity, it is ordinarily

presumed that such coat forms part of the pricing mechanism and is ultimately

recovered from customers. The appellant has failed to produce sufficient and

positive evidence to rebut this statutory presumption by demonstrating that the

duty burden was born by them and not passed on to any other person. Therefore,

the accounting treatment of the duty as an expense constitutes a relevant and

significant factor supporting the finding that the incidence of duty had been

passed on and the order of the Assistant Commissioner is lega-lly justified

4.6 The Division offrce submitted that the fact that the duty amount was not

separateiy added to the import price of the goods were sold at a price lower than

the import price does not itself establish that the incidence of duty was borne by

the appellant. The sale price is influenced by several factors including market

conditions, competition, inventory considerations and overall business stratery.

What is relevant for the purpose of unjust enrichment is whether the duty formed

part of the appellant's cost structure. Since the duty was admittedly debited to

the expenditure account, it constituted a business cost and there is a

presumption that such cost was absorbed into the pricing mechanism of the

entity. In the absence of clear and positive evidence demonstrating that the duty

burden was not recovered directly or indirectly. Therefore, the mere comparison

of import price and sale price is insufficient to establish that the incidence of

duty was not passed on.

4.7 Tlne Division office submitted that the contention of the appellant is not

tenable. The impugned order has been passed on the basis of the records,

ents and evidences available on iile. The burden to establish eligibility for

rests upon the claimant and it is incumbent upon the appellant to furnish

e and satisfactory evidence in support of the claim. The Adjudicating

rity has examined the material available on record and fount the refuted

atm lnadmissible and accordingly passed the order

4.a The Division office submitted that as per C.A. certificate dated 2O.05.2025

submitted by the claimant, it has been certified that M/s Unique Ship Breaking
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corporation has charged total amount of customs Duty paid an expenditure in

the Balance Sheet for the year FY 2021-22 The Claimant has submitted a copy

of ledger for the period 01.04.2025 lo 02.06.2025, wherein the claimant has

himself stated that the amount of s 2,58.788 now reversed for refund claim

which has already been claimed at expenditure in the PY. 2O2l-22. This implies

that the amount claimed as refund has been shown as receivable consequent

upon finalization of Bill of Entry vade PAU dare 02.05.2024Le. in the P.Y.2024-

25 and not in the F.Y . 2021-22 to which the Bill of Entry pertains and duty was

provisionally paid, which is not in accordance with the accounting principle. The

duty paid was shown as expenditure in the Balance sheet for the FY 2O2I-22

and formed part of profit and loss account of the Appellant and as a settled

position in law that where the claimant has itself treated the refund amount due

as expenditure and not as claim receivable

4.g I'he Division office submitted that The case laws relied upon by thc

appcllant are distinguishable on facts and circumstances and cannot be applied

mechanically to the present case. 'lhc issuc of unjust enrichment has to bc

examined on the basis of evidence availabk: in each individual case. In the

present matter, the appellant has not produced sufficient and cogent evidencc

to conclusively establish that the incidcnce of duty was not passed to any other

person

Comment on Para. 9:

4.10 Thc Division office submitted that no such para available in grou

appeal

Comment on Para 1O:

4.1 1 The Division office submitted that the appiicability of the doctrine of

enrichment is governed by the statutory provisions of Section 27 of l}le customs

Act, 1962. The appellant's reliance Judicial precedents does not dispense with

the appellant's obligation to discharge the burden of proving that the incidence

of duty has not been passed in. The evidence on record has not adequately

rebutted the presumption envisaged under law, therefore, the provisos relating

to unjust enrichment have been rightly invoked.

Comment on Para. 11-

4.12 The Division office submittcd that in grounds of appeal the para is

numbered wrongly as whereas para 6 already exist in grounds ofappeal
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4.13 Thus, based on the above, the Division office submitted that the view of

the facts and records available, it has not been conclusively established that the

duty incidence was borne by the appellant alone. Accordingly, the bar of unjust

enrichment continues to operate and the refund amount has been correctly

credited to the Consumer Welfare Fund in terms of Section 27 of th.e Customs A

1562. The impugned order is therefore legal and proper.

5. i The dates of the impugned order and the date of filing appeal by the Appellant

are tabulated be1ow.

Thus, based on the above, I find that the Appellant had the appeal well withrn

the time period of 60 days prescribed under the provisions of Section 128 of the

Customs Act, 1962.

5.2. I find that the matter pertains to the issue of sanction of refund thus there

is no question of pre-deposit of 7.57o of duty demanded as prescribed under

Sectlon 729D of the Customs Act, 1962.

.3 I have carefully gone through the case records, show cause notice and
'ni!

n

li
Y)

onding order passed by the adjudicating authority and the defense put

the Appellants in

ation:

their appeal. The following issues arise for

I

ether the Appeliant is eligible for refund claim amounts as mentioned para

supra by drrectly crediting it to their bank account instead of crediting the same

to Consumer Welfare Fund.

5.4 It is observed that the appellant had imported vesseis for breaking

up/recycling and filed various 
'gills 

of Entry as mentioned para supra under

t

Impugned Order No. Date of Order Date of Filing

appeal

Remark

02 /cus-REF /2025-26 t5.o7 .2A25 lo.o9.2025 File within 60 days from

the date of order

03/cus-REF/2025-26 07 .o8.2025 26.09 .2025 File within 60 days from

the date of order

o4lcus REF /2025-26 07 .o8.2025 26.O9.2025 File within 60 days from

the date of order

05/cus REF 12025-26 07 .o8.2025 26.A9 .2025 File within 60 days from

the date of order

09/ cus-REF/202s 26 12.o8.2025 26.O9.2025 File within 60 days from

the date of order

\)i
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Section 46 of the Customs Acl. 1962. There was dispute in respect of

classification of Fuel and Oil (Fuel Oil, Marine Gas Oil, Lub Oii), which was

settled by the Hon'ble CESTAT, Ahmedabad, vide its Orders A111792'

11851 12022, dated 17.10.20221O1.12.2022 wherein it was held that the oil

contained in the Bunkers Tanks in the engine room ofthe vessel is to be assessed

to duty under CTH 8908, along with the vessel for breaking up. The Bills of Entry

were assessed provisionally. Subsequently, the Bills of Entry were finally

assessed vide different Final Assessment Orders mentioned above passed by the

Assistant Commissioner, Customs Division, Bhavnagar. Consequently, the

appeliant had filed refund claims which were sanctioned and credited to

Consumer Welfare Fund.

(1A) The application under sub-section (1) shall be accompanied bg such

documentary or other euidence (including the documents refened to in

section 28C) as the applicant mog furnish to establish that the amount of

dutg or interest in relation to ulhich such refund i,s claimed u-tos collected

from, or paid bg him and the incidence of such dutg or interesl has not

been passed on bg him to ang other person.

(2) If, on receipt of any such app\ication, the lAssistant Commi.ssioner of

Cusfoms or Deputg Commi-ssioner of Customsl is satisfied that the whoLe

or anA part of the [duty and interest, if any, paid on such dutg] paid bg the

applicant is refundable, he may make an order accordinglg and the amount

so determined shall be credited to the Fund :

Prooided that the amount of [dutg and interest, if ang, paid on such dutg]

as determined by the lAssistant Commi.ssioner of Customs or DeputA

Commissioner of Customsl under the foregoing prouisions of thi.s sub-

section shall, instead of being credited to the Fund, be paid to the applican|

if such amount is relatable to -

(a) the [dutg and interest, if ang, paid on such duty] paid bg the 
_a;^$*\importer, [or the exporter, as the case maA be] if he had not passed on t}{o

atherincidence of such [dutg and interest, if ang, paid on such dutg] to ang

person;

,a i

+\

made(b) the [dutg and interest, if ang, paid on such dutg] on imports

bg an indiuidual _for hLs personal use;

(c) the [duty and interest, if any, paid on such dutg] borne bg the

buger, if he had not po-ssed on the incidence of such [dutg and interest, if
ang, paid on such dutgl to any other person;

(d) the export duty as specified in section 26;

(e) drawback of dutg payable under sections 74 and 75;

ui
t
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5.5 I have perused the relevant Section 27 (lA\ ar-d 27 (2) of the Customs Act,

1962 and same is reproduced as under:



(3r

A the [dutg and interest, if any, paid on such dutg] borne bg ang other

such class of applicants as the Central Gouernment mag, bg notification in

the Official Gazette, specifg:

[(g) the dutg paid in excess bg the importer before an order permitttrLg

clearance of goods for home consumption is made u.there -

0 such excess paAment of duty i.s eui.d"ent from the bill of entrg in the

cose of self-assessed bill of entry; or

(iil the duty actually payable is reflected in the reassessed bill of entry

in the ca,se of rea,ssessment:l

Prouided further that no notifbation under clause (J) of the jirst proui-so

shall be ksued unless in the opinion of the Central Gouernment the

incidence of [dutg and interest, if ony, paid on such duty] has not been

passed on bg the persons concented to ang other person.

5.6 I have also perused Section 28 D of the Customs Act, 1962 and same is

reproduced as under:

" SECTION 28D. Presumption that incidence of dutg has been passed on to

the buyer. - Euery person who has paid the dutg on anA goods under this

Act shall unless the contrary i.s proued by him, be deemed to haue passed

on the full incidence of such duty to the buger of such goods."

From plain reading of the above legal provisions, it is clear that the appellant

was required to submit documentary evidence to establish that the amount of

duty in relation to which the refund is claimed was paid by him and the incidence

of the duty has not been passed on by him to any other person. As per Section

28D of the Customs Act, 1962, the burden of proof is on the appellant to

establish that they had not passed on the incidence of duty paid. Thus, until and

unless the appellant satisfies with the relevant documents, indicating the fact

that it has paid the duty and the same has not been passed on to the customers,

such a claim cannot be accepted. Therefore, until the contrary is proved, there

presumption provided under the statute that the duty has been passed on

buyer

is undisputed that the goods in question have been sold to buyers and

nsactions are shown as part of Profit and Loss Account. Further, it is

erved that the appellant had submitted Certificate issued by C.A. P.A. Popatia
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& Co. wherein it is stated the Appellant has paid Basic Customs Duty for the

imported vesscls. The Certificate further states that sales invoice as well financial

ledger and other records of the Appellant have been checked and certified that

at the time of irlport of vessel, they have paid Customs Duty on import of

\i'1"-*1ZP>
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ship/vessel and on the bunker (oils and Fuels) and other stores etc. and the

same has not been passed on the buyer ofthe goods or any other persons.

5.8 The Chartered Accountant/appeliant has not submitted any documents

to substantiate that the incidence of duty claimed as refund has not been passed

on by him to any other person. Further, I also find that the Bills of Entry was

frled during the year 2O2l-22 and 2022-23 and the certificate has failed to give

any reasonable certificate regarding carrying forward of the amount till the year

the Appellant filed refund application. The Appellant has also failed to given any

evidence indicating the fact that there was no unjust enrichment on the part of

the Appellant during the Financial year 2025-26 as the refund was filed on in

the same Financial years on dates mentioned para supra. The CA has in the said

Certificate made a ba-ld statement that the incidence of customs duty claimed as

refund has not been passed on to any other person without any supporting

documents. Therefore, the CA Certificate produced in this case without

supporting documents cannot be considered for discharging the burden of

unjust enrichment.

5.9 It is further obsr:rved that the Chartercd Accountant's Certificate alone is

not the conclusive proof of having not passed on the incidence ol duty to the

customers. A certificate of Chartered Accountant ls just a corroborative cvidence

only as held by the Hon ble High Court in the case of Commr. of C. EX.,

Aurangabad Versus Toyota. Kirloskar Motors Ltd [2010 (256) E.L.T.216 (Kar.)].

The Hon'b1e High Court's view was not disturbed by the Hontrle Supreme Court

vide [201 I (27 4) E.L.T. 32 1 (S.C.)]. Further, in a number of decisions, it has beert

held that Chartered Accourrtant's certificates alone is not a sufficient evidence to

dischargc thc br-rrden cast trpon the appellant to prove that incidcnce of duty has

not been passed on to the customers. Further, it is the 'incidence of duty'and

not the duty as such which is required to be shown to have not been passed on

from the sale record, balance sheets and other related documents. In this regard, 
, . .

,l

(i) Shoppers Stop Ltd. - 2018 (8) G.S.T.L. a7(Mad.) i|.r i , ,., .", ; f,
(ii) BPLLrd. -2O1Ol25g) E.L.T.526 (Mad.) t...)--. 

- 
'{,''

. :,:l.l i_- 
,

(iii) Crompton (ireaves Ltd,. - 2071 (22) S,T.R. 3SO(Tri. - Mum.)

(i") UOI v. Solar Pesticides Pvt. Ltd. reported in [2000 (116) tr.L.T.

401(s.c.)l

(") M/s Ispat Industries Ltd Vs Commissroner of Customs (Mumbai)

- [20 1 5- TrOL-6 14-CESTAT-MUM].

5.10 Further the Honble Supreme Court in the case of Sahakari Khand Udyog

Mandali Ltd Vs Commlssioner of C. Ex. & Cus [2005 (181) ELT 328 (SC)] has
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held that before ciaiming a relief of refund, it is necessary for the appellant to

show that he has paid the amount for which relief is sought and he has not

passed on the burden on consumers. Further, the Honble supreme court in

the case of union of India vs Solar Pesticides hrt. Ltd. [2000 (116) ELT 401

(sc)] has held that ,,the expression "incidence of such dutg" in relation to its

being passed on to another person unuld take it utithin its ambit not onlg the

passing of the dutg directty to another person but also cases u.there it is passed

on indirectlg". The burden of proof is on the appellant to establish that they

had not passed on the incidence of ciuty paid. Therefore, until the contrary is

proved, there is a presumption provided under the statute that the duty has

been passed on to the buyer. Therefore, the appellant in the present case has

failed to cross the bar of unjust enrichment'

5.11 From the above, I am of the considered view that the burden of proof lies

on the appellant to demonstrate that the incidence of duty has not been passed

on to the buyer or end customer. In this regard, the chartered Accountant's

certificate, is not sufficient by itselfto discharge this burden. Such a certiltcate

is merely corroborative in nature and must be supported by documents and

records which arc duly prescribed by the ICAI. These documents must be

diligently and duly enlisted so the same may be referred to. In view of the

failure to provide sufficient evidence to overcome the bar of unjust enrichment,

I am of the considered opinion that the appellant has not made out a case for

refund. Accordingiy, the appeal hled by the appellant is liable to be rejected.

6. In view of the above, I do not find any infirmity with the impugned orders and

the same are upheld. The appeals filed by the appellant are rejected'
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&,$ (Vishwajeet Singh)

Commissioner (APPeals),

Customs, Ahmedabad

107-M, Sosiya ShiP

House,

Alang,
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F. No. S/49-22r, 255 to 258/CUS/JMN/SEP/2o2s-26

By Registered Post A.D/Email

M/s Unique Ship Breaking Corporation, Plot No

Braking Yard, Sosiya Alang, Bhavnagar

Copy to,-i. 
TLr. Chief Com:'nissioner of Customs, Gujarat, Custom

Ahmedabad. (emaii: ccoahm-guj@nic.in )'

2. The Commissioner, Customs (Prev), Jamnagar'

3. The Deputy/Assistant Commissioner, Custom Division'

Bhavnagar.
4. Guard File
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