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This copy is granted free of cost for the private use of the person to whom it s issued.
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Under Section 129 DD(") of the Customs Act, 1962 (as amended), in respect of the following categories of
cases, any person aggrieved by this order can prefer a Revision Application to The Additional Secretary/Joint
Secretary (Revision Application), Ministry of Finance, (Department of Revenue) Parliament Street, New Delhi
within 3 months from the date of communication of the order.

L— Frafafea wmafRm smdw/Order relating to -
(@( &7 & ¥ H JTUTfd BIS AT
(a) |any goods imported on baggage

@( imﬁmﬁﬁ%ﬁmﬁmw&ﬁmmﬁmmwwmqmmmw
mmwwﬂmﬁ%ﬁmmﬁf&mmmﬁ?aﬁwmwmmwmwmaﬂwﬂ
‘araﬁratrmaa»-xﬂtﬁ.

'any_goods loaded in a conveyance for importation into India, but which are not unloaded at their place of
destination in India or so much of the quantity of such goods as has not been unloaded at any such destination
if goods unloaded at such destination are short of the quantity required to be unloaded at that destination.

|
a1 (| Hrgres aftfram, 1962 & ST X TUT TP S S1¢ 1T FTamT H ad Qe a0 Y o,

(B)

(c) ‘ Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.

3 "gﬁwaﬁmuﬁm Frawrach # faffde e & wega s ghm o ot SHaT i B e
| AR 39 F w4 Frafef@a srmm o 88 afte

—

' The revision application should be in such form and shall be verified in such manner as may be specified in the
| relevant rules and should be accompanied by :

@) ‘ HIE Bl Uae, 1870 & A< 9.6 mﬁmmwmmmmm,ww
ufa & wury 0 Y =rarer o fRewe o g aiRT,

|
(@) | 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under Schedule 1

item 6 of the Court Fee Act, 1870. ) (A oy,
[ | WA cEIde! & STt §Td g ondw @ 4 whal afe & £ X‘L
(0) | 4 copies of the Order-in-Original, in addition to relevant documents, if any E . i
(M | g & frg amdeT @1 4 wreat S x

‘ (c) | 4 copies of the Applicatinﬁér Revision.

(%) ﬁw%wmﬁ%mﬁwaﬁﬁmwummﬁﬁmﬁﬁﬁﬁhﬁcﬂmﬁ?
uﬂammﬁaﬁ?ﬁﬁwﬁaﬂﬁﬁf%mm%ﬁﬁzow—ma’wﬁmmmow-ww
| mnﬁ)ﬁmtﬁms’t@wﬁaw%mﬁmwam&aﬁamﬂﬁwmm
| amr,?rmmm:nasaﬂw&&hmwmmaﬂm@ﬁ@uﬂw%wﬁmoo/-ahﬂﬁlziﬁ
L— e # oftre g & B & =0 .1000/-

(d) | The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two Hundred only) or
‘ Rs.1,000/- (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, fines,
forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for filing
a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

4 ’qw.zasmqﬁamasmmmasmﬁmﬁgmﬁammamw
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In respect of cases other than these mentioned under item 2 above, any person aggrieved by this order can
file an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and
Service Tax Appellate Tribunal at the following address

i S
'\‘ﬁ'ﬂﬂl—vﬁ. EaAn] Jdlg Yeb d a1 F1 diferd Customs, Excise & Service Tax Appellate Tribunal,
3o, gy &g dis West Zonal Bench
R AT, SgHTel Ha, e TRUTTR U9, 27 Floor, Bahumali Bhavan, -
SRd], 3gHaldIG-380016 Nr.Girdhar Nagar Bridge, Asarwa,
Ahmedabad-380 016

FATRIeT ATUTTGH, 1962 BT URT 129 T (6) B U, HIHI[eh HUTAH, 1962 BTURT129 T (1) & fiH
It & a1y Faff@y Yee dau g aifge-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs Act, 1962
shall be accompanied by a fee of -

T | rETRId 5T H oTg] [pu! ATHTYes ATUSRT gIRT AT 147 Y6 AR AT dYT A1 797 G8 @1
Y Uid 9RE ¥UT 47 38 HH g o) U §9R T,

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case 1o
which the appeal relates is five lakh rupees or less, one thousand rupees;

T & TR AT # ot e ATHTe HUSRI gRT AR T4 e 31X Te qdT ST 197 §8 P
THY Ufg o ©U¢ ¥ e g1 A= vyt vary o & 3fUe 9 81 |, uid g9R $uu

(b)

where the amount of duty and interest demanded and penalty levied by any officer of ~ Customs in the case '
to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand
rupees ;

SrdTer & wraiAad WS # oTg] [ WA e SR GRT A 14T Qe ¥ AT quT eIl 1 68 Bl |
IHH U T ©UY ¥ e g Y, 8 §9R UL |

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to |
which the appeal relates is more than fifty lakh rupees, ten thousand rupees

T IR B (30 HNHRU P A, 7Tl 7T Yo & %10 361 B2 0, ol Yoob A1 Yeb Ud 65 [dd1q 31 § U4
% %10 T FA W, Tgl Haq 48 faare A 8, srdiet v@m wme |

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

I ATUTTTH ST URT 129 (T) F A7 HUTT WISV & THE GO Uld H[ded UA- (@) IS A & |
forg a7 Tafra) @Y gURA & forg ar et erg waiei & g fpg w1 ondier - s @) srdie a1 sndes ua
FT UATad & [0 ST4R 3Tde & 9TY FUY uTd | &7 Yo Hf §ay g1 9ife e

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.

Order-In-Appeal
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—

M/s. Arshi Creation, Plot No.: 114, 1%t, 2" 31 Floor, Jay Bhavani Industrial
Estate, Magob, Punagam, Surat-395 010 (hereinafter referred to as “the Appellant”) have
filed the present appeal against the Order-In-Original No.: 151/AB/ADC/ICD-
SACHIN/SRT/2024-25, dated 19/20.08.2024 (herein after referred to as “the impugned
order”) passed by the Additional Commissioner, Customs, Surat (herein after referred to
as "the “adjudicating authority").

2. Facts of the case, in brief, are that the Appellant had imported Capital
Goods machinery, i.e., 02 sets of Computerized Embroidery Machine under EPCG
Licence No. 5230016461, dated 16.04.2015 by saving Customs Duty amount of Rs.
4,72,611/- (Actual Duty Utilization of Rs. 4,86,624/-) under the cover of the below
mentioned Bills of Entry at Zero rate of duty by availing the benefit of exemption available
under Notification No. 22/2013-Cus., dated 18.04.2013. The details of import are as per
Table — | below:

TABLE — |
Sr. | Bill of Entry No. & Number of ‘ Duty saved / | Total Duty Bank
No. | date machinery cleared | available as Foregone / Guarantee
' , per EPCG Debited at Amount
‘ ‘ Licence the time of (InRs.)
(InRs.) clearance
(InRs.)
1 ' 9264029 dt. 02 4,72,611/- 4,86,624/- 85,000/-
| 18.05.2015 |
| TOTAL | 02 Sets 4,72,611/- | 4,86,624/- 85,000/
21 Against the said EPCG Licence No. 5230016461, dated 16.04.2015, the

Appellant had executed a Bond dated 30.04.2015 before the DeputyfAssistén-tf".."

Commissioner of Customs, ICD — Sachin, Surat for an amount of Rs. 15,00,000/- backed
by a Bank Guarantee No. 0306BG002012015, dated 28.04.2015 for Rs. 85,000/- issued
by the South Indian Bank , Ring Road, Surat. They had undertaken to fulfilll the export
obligation as specified in the Notification and the licence.

22 The said machinery, i.e., 02 sets of Computerized Embroidery Machine
imported under the aforesaid EPCG Licence were installed at the factory premises of
M/s. Arshi Creation, Plot No.: 114, 1st, 27 31 Floor, Jay Bhavani Industrial Estate, Magob,
Punagam, Surat-395 010 as per the Installation Certificate dated 13.07.2015 issued by
the Chartered Engineer, Dr. P.J.Gandhi , Surat, certifying the receipt of the goods
imported and its installation.

23 As per the conditions of said Notification, the Appellant was required to fulfilll
the export obligation on FOB basis equivalent to Six times the duty saved on the goods

v

Y
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imported as specified on the Licence and Authorization, within a period of Six years from
the date of issuance of EPCG Licence. In the instant case, the said EPCG Licence was
issued to the Appellant on 16.04.2015 and accordingly, they were required to fulfilll export
obligation by 15.04.2021, i.e., within a period of Six years from the date of issuance of
Licence or Authorization and submit the Export Obligation Discharge Certificate (EODC)
issued by the Regional DGFT Authority before the jurisdictional Customs authorities.

2.4 A letter F. No. ICD-SACHIN/Misc./01/2022-23, dated 13.01.2023 was
issued to the Appellant requesting them to submit the copy of EODC or any extension
issued by the Regional Authority, DGFT, Surat for fulfillment of export obligation.
However, the Appellant had not responded to the above correspondence.

2.5 Since, no response was received from the Appellant, a letter dated
27.02.2023 was written to the Foreign Trade Development Officer, DGFT, Surat
requesting to inform whether the EODC had been issued or any extension granted to the
Appellant or any documents showing the fulfilment of the export obligation have been
received by their office against the aforesaid EPCG Licence. In response, the Assistant
Director, Directorate General of Foreign Trade, Surat vide letter F. No. EPCG/Mis./2020-
21, dated 28.02.2023 informed that the Appellant had not submitted any documents to
them against fulfilment of export obligation.

2.6 In view of the above, it appeared that the Appellant had failed to fulfilll the
export obligation as specified in the Licence and did not comply with the mandatory
condition of the said Notification, the condition of said EPCG Licence and also the
conditions of the said Bond executed and furnished by them. The Appellant neither
produced the EODC issued by the DGFT, Surat nor could produce any documents
a (shewing extension granted to them for fulfilment of export obligation. Therefore, the
nt was liable to pay Customs Duty not paid (i.e. saved) by them amounting to Rs.

/N8

/- at the time of import / clearance along with interest at the applicable rate, in
f conditions of the said Notification read with condition of the Bond executed by
T read with Section 143 of the Customs Act, 1962. Further, said the Bank Guarantee
issued by the South Indian Bank, Surat furnished by them against the aforesaid EPCG
Licence appeared liable to be encashed and deposited in the Government Exchequer.

2.7 Accordingly, a Show Cause Notice under F. No. VIII/6-149/ICD-
Sachin/2015-16 dated 29.04.2024 was issued to the Appellant, proposing as to why:

\

/
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I The benefit of Zero rate of duty for EPCG Scheme under the said Notification on
the imported Computerized Embroidery Machine imported in the name of the
appellant should not be denied:

. Customs Duty amounting to Rs. 04,86,624/- being the duty foregone at the time of
import under EPCG Licence should not be demanded and recovered from them
along with interest in terms of the said Notification as amended, read with the
conditions of Bond executed and furnished by them in terms of Section 143 of the
Customs Act, 1962 by enforcing the terms of the said Bond. Further, why the said
Bank Guarantee backed against the Bond, should not be appropriated and
adjusted towards the duty liability as mentioned above:

li.  Theimported Capital goods should not be held liable for confiscation under Section
111 (o) of the Customs Act, 1962 read with the conditions of Bond executed in
terms of Section 143 of the Customs Act, 1962 read with said Customs Notification
as amended from time to time;

Iv. Penalty should not be imposed under Section 112 (a) and Section 117 of the
Customs Act, 1962:

2.8 The Adjudicating Authority, vide the impugned order, has passed order as

Notification for subject import of said goods vide subject Bills of Entry; \...-,‘ —/
. He confirmed the demand of Customs Duty amounting to Rs. 4,86,624/- being MM
duty foregone at the time of import of Capital Goods under EPCG Licence in terms
of the said Notification as amended, read with the conditions of Bond executed
along with interest and ordered the same to be recovered in terms of Section 143
of the Customs Act, 1962 by enforcing the terms of the above mentioned Bond:
iil.  He ordered to appropriate the amount of Rs. 85,000/- by encashment of the said
Bank Guarantee submitted by the Appellant and ordered to adjust the said amount
against the duty liability confirmed at (ii) above;
Iv.  He confiscated the subject imported Capital goods imported by the Appellant under
Section 111 (o) of the Customs Act, 1962 read with the conditions of Bond
executed in terms of Section 143 of the Customs Act, 1962 read with the said
Customs Notification. However, he gave an option to redeem the said goods on
payment of redemption fine of Rs. 5,19,554/- under Section 125 (i) of the Customs
Act, 1962;
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He imposed penalty of Rs. 48,662/- upon the Appellant under Section 112 (a) (ii)
of the Customs Act, 1962;

He imposed penalty of Rs. 50,000/- upon the Appellant under Section 117 of the
Customs Act, 1962;

Being aggrieved with the impugned order passed by the adjudicating

authority, the Appellant have filed the present appeal on 31.01.2025. The Appellant have,

inter-alia, raised various contentions and filed detailed submissions as given below In

support of their claims:

A. That the show cause notice should not have been issued at all as it is
contrary to the CBEC Circular No. 16/2017-Cus,, dated 2-5-2017 directing field
formations like the respondent to issue only letter in such cases and specifically
directed not to issue show cause notices at all.

B. That the impugned order in original dated 19.08.2024 is ab initio invalid and
illegal because the Additional Commissioner of Customs has neither physically nor
digitally signed the same.

C. That appellant firm has already applied for the EODC/bond waiver vide
letter submitted on 26.12. 2024 to the Joint DGFT, Surat due to which the impugned
OIO is required to be quashed and set aside with the consequential relief of refund
of the bank guarantee amount with interest as per law by the customs authorities

The appellant further prays in the matter as under:
view of the forgoing grounds, the Appellant prays for the following reliefs -

) For setting aside the impugned Order in Original. No. dated 19.08.2024
assed by the Respondent Additional Commissioner of Customs, Surat as issued
in violation of principles of natural justice, issued in violation of extant CBEC circular,
based on presumptions and assumptions, perfunctory. contrary to facts and law,
lacking in judicial discipline, illegal and therefore non-est with consequential relief of
quashing the impugned OIO and directing the respondent to refund the bank
guarantee amount with interest as per law from the date of encashment to the date
of refund to the appellant and

(B.) For such other order/orders as may be deemed fit and proper in the facts
and circumstances of the case

And for this act of kindness, the Appellant forever shall pray

(C.) The impugned OIO received date is not known as appellant has changed
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his residence and received the impugned OIO only on 14th January 2025 from the
new resident. The 60 days period for filing the appeal expired on 20.10 2024
assuming the impugned order was delivered on 21.08.2024. And therefore this
appeal has been filed within application for condonation of delay of 102 days.

4. Personal hearing in the matter was held on 18.12.2025 in virtual mode. Shri
S.Suriyanarayanan, Advocate, appeared & attended hearing on behalf of the Appellant.
He reiterated the submissions made in the appeal memorandum. The appellant vide
letter dt. 22.12.2025 submitted impugned OIO contains hand written DIN number. The
same Is not accordance with law and CBIC circulars on the subject.

5. Before going into the merits of the case, it is observed from the Form No.
C.A-1 and the request application dated 29.01.2025 for condonation of delay, the
appellant is not knowing the date of receipt of the impugned order and he himself
accepted that by assuming the impugned OlO was received on 21.08.2024. Therefore,
for the purpose of limitation, it is held that the impugned Order-in-Original dated
20.08.2024 was received by the appellant on 21.08.2024. Whereas, the appeal has been
received in this office on 31.01.2025. Thus, this appeal has been filed after a delay of
183 days beyond the normal period of 60 days, as prescribed for filing appeal under
Section 128(1) of the Customs Act, 1962.

0
Ll

5.1 It is observed that the appellant has applied for condonation of d arhffi g

of appeal vide her request letter dated 29.01.2025.

52 In this regard, | have gone through the provisions of limitations for
appeal as specified under Section 128 (1) of the Customs Act, 1962. Thus, it is relevant
to refer the legal provisions governing filing an appeal before the Commissioner (Appeals)
and his powers to condone the delay in filing appeals beyond 60 days. Extracts of
relevant Section 128 of the Customs Act, 1962 are reproduced below for ease of
reference:

SECTION 128.  Appeals to [Commissioner (Appeals)]. — (1) Any person aggrieved
by any decision or order passed under this Act by an officer of customs lower in rank
than a [Principal Commissioner of Customs or Commissioner of Customs] may
appeal to the [Commissioner (Appeals)] [within sixty days] from the date of the
communication to him of such decision or order.

K//
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[Provided that the Commissioner (Appeals) may, if he is satisfied that the appellant
was prevented by sufficient cause from presenting the appeal within the aforesaid
period of sixty days, allow it to be presented within a further period of thirly days.]

5.3 Section 128 of the Customs Act, 1962 makes it clear that the appeal has to
be filed within 60 days from the date of communication of order. Further, if the
Commissioner (Appeals) is satisfied that the appellant was prevented by sufficient cause
from presenting the appeal within the aforesaid period of 60 days, he can allow it to be
presented within a further period of 30 days.

54 It will also be relevant to refer to the judgment of Hon’ble Supreme Court in
case of Singh Enterprises — [2008 (221) E.L.T. 163 (S.C.)], wherein the Hon'ble Apex
Court had, while interpreting the Section 35 of the Central Excise Act, 1944, which is pari
materia to Section 128 of the Customs Act, 1962, held that the appeal has to be filed
within 60 days, but in terms of the proviso, further 30 days’ time can be granted by the
appellate authority to entertain the appeal. The proviso to sub-section (1) of Section 35
makes the position crystal clear that the appellate authority has no power to allow the
appeal to be presented beyond the period of 30 days. The relevant para is reproduced

below:

“8. The Commissioner of Central Excise (Appeals) as also the
Tribunal being creatures of Statute are vested with jurisdiction fo
condone the delay beyond the permissible period provided under the
Statute. The period upto which the prayer for condonation can be
accepted is statutorily provided. It was submitted that the logic of Section
5 of the Indian Limitation Act, 1963 (in short the ‘Limitation Act) can be
availed for condonation of delay. The first proviso to Section 35 makes
2\ the position clear that the appeal has to be preferred within three months
rom the date of communication to him of the decision or order. However,
the Commissioner is satisfied that the appellant was prevented by

60 days, he can allow it to be presented within a further period of 30 days.
In other words, this clearly shows that the appeal has to be filed within
60 days but in terms of the proviso further 30 days time can be granted
by the appellate authority to entertain the appeal. The proviso to sub-
section (1) of Section 35 makes the position crystal clear that the
appellate authority has no power to allow the appeal to be presented
beyond the period of 30 days. The language used makes the position
clear that the legislature intended the appellate authority to entertain the
appeal by condoning delay only upto 30 days after the expiry of 60 days
which is the normal period for preferring appeal. Therefore, there is
complete exclusion of Section 5 of the Limitation Act. The Commissioner

-
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and the High Court were therefore justified in holding that there was no
power to condone the delay after the expiry of 30 days period.”

5.5 The above view was reiterated by the Hon'ble Supreme Court in Amchong
Tea Estate [2010 (257) E.L.T. 3 (S.C.)]. Further, the Hon'ble High Court of Gujarat in
case of Ramesh Vasantbhai Bhojani — [2017 (357) E.L.T. 63 (Guj.)] and Hon'ble Tribunal
Bangalore in the case of Shri Abdul Gafoor Vs Commissioner of Customs (Appeals)
[2024-TIOL-565-CESTAT-BANG] have taken a similar view while dealing with Section
128 of the Customs Act, 1962.

56 In terms of legal provisions under Section 128 of the Customs Act, 1962
and in light of the judicial pronouncements by the Hon'ble Supreme Court, Hon'ble High
Court and Hon'ble Tribunal Bangalore, it is settled proposition of law that the appeals
before first appellate authority are required to be filed within 90 days, including the
condonable period of 30 days as provided in the statute, and the Commissioner (Appeals)
is not empowered to condone any delay beyond 30 days.

.7 In light of the above observation, | find that the appeal have been filed after
_90 days from the date of receipt of the impugned order. | am not empowered to condone

S _-a-thevquay in filing the appeal beyond the period specified in Section 128 of the Customs

SEACt) 1,962 Hence, the same is held to be time barred.
R

W

o ‘E A% /" In view of the discussion made above, | reject the appeal filed by the

A

Commissioner (Appeals)
Customs, Ahmedabad

ﬂAppéIlam on the grounds of limitation without going into the merits of the case.

F. No. S/49-262/CUS/AHD/24-25 Date: 28.01.2026

By E-mail (As per Section 153(1)(c) of the Customs Act, 1962)
Through Speed Post:
To

M/s. Arshi Creation,

Plot No.: 114, 18t, 27 3 Floor,
Jay Bhavani Industrial Estate,
Magob, Punagam, Surat-395 010
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Copy to:
1.The Chief Commissioner of Customs Gujarat, Custom House, Ahmedabad. (email:

ccoahm-guj@nic.in )

2.The Principal Commissioner of Customs, Custom House, Ahmedabad. (email: cus-
ahmd-guj@nic.in rra-customsahd@gov.in ).

3. The Additional Commissioner of Customs, |cD — Sachin, Surat. ( Email: adjcus-

surat@gov.in / cus-ahmd-adj@gov.in )
4.The Deputy Commissioner, Customs, ICD — Sachin, Surat. ( icd-sachin@gov.in ).

5. Shri S.Suriyanarayanan, Advocate on behalf of M/s. Arshi Creation, Surat. (
suriblaw@yahoo.in,surilawyer@hotmail.com, suriBlaw@gmail.com,
surilaw@yahoo.in )

6. Guard File.
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