
:

Scrgtr(o{+O o{rgffiETotqfeq,
OFFICE OF THE COMMISSIONER OF CUSTOMS (APPEALS), 3f6qElEK AHMEDABAD,dfr rifuO +tt ntoor, fl$ShcFiHIJDCo Bhavan, {W gA+ tg rri,*arBhuvan Road,

lcRirl${l Navrangpura, 3IEq(FIIA Ahmedabad _ 380 009

Tet. No. 0T9_26589281

DIN - 20251 171MN0000444F86

fr-

s / 4e-21s / cus/JMN/2025_26

{q

s{fr'd qTecr qqT oRDER_rN_

APPEAL No. fsqr{ffi 3rfuFqq,

1e62 61 $Rr 128s-&.eiilrfu)

(UNDER SECTION 1284 OF THE

CUSTOMS ACT, 1962):

JMN.CUSTM-OOO.APP-4O4 -25 -26

rr qrkilm-af pASSED By

Shri Amit Gupta

Commissioner of Customs (Appeals),

Ahmedabad

q Rritr.DArE 26.11.2025

ts-fltd rffi-f, qTesr e1 €. E fur'is.

ARISING OUT OF Final

Assessment Order No.

7 57 I 2536245 / SBY / 2023-24 dated

20.o3.2024 il (sl

,$

?
q$o.lrtqT qrfrErialfrqio

ORDER- IN-APPEAL ISSUED ON

I
26.1r.2025

*

J

d gTffi OI qTq q qiII NAME AND
ADDRESS OF THE APPELLANT:

M/s P RAJESH SHIP BREAKING PVT. LTD.
Plot No. 84 B, Ship Recycling Yard, Alang,
Dist Bhavna ar

1

qr ufr B-s qft + frtftffi
rrqr B.

ft- fts SEH fr A qrfr B tu{b qrc tr6ffi ffi
This copy is granted free of cost for the private use of the person to whom it is issued.

2 SqTV-co' rdf{frqq 1e62 a1 qrtr 12e fl fl(1) (cqT ri{illfd) }. o{rn-{ ffiftC-d
*ffi t qrceil + vqq i q+{ qfr {s qra{r fr uv1 6 3fl-6d F6qH if.-rf,r d d
Es rnt{r +1 qrR h1 6rft<s * 3 [fr+ # erer srrrq sfoszrig< *rfus t.rna-fi

s/49-2 1 s/CUS/rMN I 2025 -26 Page L of 7

F.r{d€Eqr FILE No.



riZfOq, t{Tr,fF ) {nl-d trEA 6-{

q6a e

3-€lE Rl@
A*q3{fuf,{ur, qEFfr

E

(tF)

Under Section 729 DD(l) of the Cus

following categories of cases' any pe

Application to The Additional Secret

Finance, (Departmcnt of Revenue) P

date of communication of the order.

ended), in respect of the
order can prefer a Revision
evision Application), MinistrY of

Delhi within 3 months from the

toms Act, 1962 (as am
rson aggricved bY this
ary/Joint SecrctarY (R

arliamcnt Strcet, New

ANT;T qtrl{fdll{ffdIFIIdrslTf6;r3{ITfliIql-{d
q{q-aG-dltT]T6.t-q,qR rrlfeid3-dttq{ ftiqANT;IrrflqsgCIf, gTqirdrt rrg

6.ffgrcf t dqfferdqTa1crdc-drtq{ rrgANFIg{I

rcER-d ,/ Ordcr rel.rting to

crdFq

any goods imPorted on baggage(a)

(q)

(b)

the quantity required to be unloaded at that destination

srq-fi 61 srdrqrn

Io
qu ty

da deun o1t Itr hC rcauboti In tn or mI rtan c Can cdC aln COds0 oI d poaan ]v go tnSd Sa AShol lls, ch ooatntioh rhf coS f.illl cn In din oraCd tinS ta oI1 la oCC fht eta p
rto fohno earch Se nti tiacd uS cunlS ao donl if oo dclh Se ttinaan t_1 C1n ao ed ad t cueb nc v

3{ d-{rg rrg, 1_962 3{r41q 1 6q1 irf,d {@'(rl)

(c)
Act, 1962 and the rules made

P-ayment of drawback as provirled in Chaotcr X of Customs

t6{lqrs-q q-<dq,t drr,i&fUI qcfil #i qrBst6'FIqKIFrgFdR-dd)Gnqsfl+1

thereunder

3

fi

ti

CTmann ASId Sn chucb CTISnd alh Ifh rmo abd 1n(l uS cno hS uloan Cti tratTh cv1I IS o pp
cdl ll1rICO an1du (lb ACanS Sd o vItI.C aCV tn lc prLrd th1n cccb CC 1ma pv

{qrft{3{ 1[g 3r{Ert1TI 61 78 0 rc 3r{qfr(r€
d{TIfus? E}-{rqIqTdqetq"rq +frq'ft' frftrq-m1 {-trqft.qi(l,t 4 q.$

(6
)

(a) 4 copies of this ordcr, bcaring Court Fcc Stamp o

prescribed under Schedulc 1 ilcm 6 of the Court
f paise fifty only in one coPY as

Fee Act, 1870.

(cq

)

3ffir{r qru {mTIEtsi

(b)

(TI)

(.)

4 copics of the Order-in-Original, in addition to rc lcvant docurncnts, if any

4 copies of the Applicalion for Revision

4g-+{lqrur

(s)

cft*i.ofr{-os, rrirn rqr qrq, drnql
ots t' rs-q fr u.zoo/- ofr{ qR \'6 drcq

(q?fi

fru.
ft-aUrmrq
a1{IRr rlf{

3rdlII 266r{r{
0 0 $ FqI 0I 00arfl-rsffi BfrE & 3{rft{Ct) 3{rdT qf,.ra eqfts GqcEtrg{*d

q, aslrl=I 63{r{ (r)tqtrrflr6 d+{r ql[lenr11 t strIcFf E]6ql-ts6 )(Fqg
qTdrtl e-q3-s-s n]rr{n TS d ts(16Fqs

odir6* * &!fl-s dFq Ia 00 0d

4

The duplicate copy of the T.R.6 challan evidencing paJrment of Rs.20O/- (Rupecs two
Hundred only) or Rs. 1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fces, fincs, forfciturcs and Misccllancous Items being thc fcc:

prescribed in the Cusloms Act, 7962 {as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.2OO/- and if it is more than onc lakl.r rupces, thc fee is Rs.100O/-.

siTe{r * 3n-d-d rltrW s_.dr d d A frcr{-ff 3d}rftqc' 1e62 qfr EITI 12e g (1) *'
r{ti-{ trid fr.q.-: + fiqr$tr, Hq g-fltE {ffi Bir Q-sr sq q+d srffrowr b
sqEr f{gfufud qfr q-t orfi-e ot H-6'A t

$rTrEqi. z SIEITqT 3I-{I EEiq

In respect of cases other than these mentioncd under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

Cuatoma, Excise & SB.srice Tax Appellate
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oITDEI{-IN.APPEAL

M/s P RAJESH SHIP BREAKING PVT. LTD. Plot No. 84 B, Ship Recvcling

Yard, Alang, Dist Bhavnagar (hereinafter refcrred to as "the appcllant")

have fi1ed an appeal in terms of Scction 128 of the Customs Acl, 7962

against the Final Assessment Order No. 757 12536245lSBY 12023-24 dated

20.o3.2024 (hereinafter referred to as "the impugned order") passed by the

Assistant Commissioner, Customs Division, Bhavnagar (hereinafter

referred to as "the adjudicating authority'')'

2. Briefly stated, facts of the case are that the appellant, had

purchased a vesscl DV SHUBH for breaking up/recycling and filed Bill of

Entry No. 2510103 dated 19.09.2O22 for clearance of the said vessel for

home consumption under Section 46 of the Customs Act, 1962. The Bill of

Entry was assessed provisionally for want of original documents & test

result. The appellant paid the duty provisionaliy assessed.

2.1 Vessels coming for breaking up are being classified under CTH

8908. The appellant has classifred the vessel in CTH 89O8' However, the

Fuel and oii contained insidc/outside the Engine Room Tanks have becn

classified under chapter Heads of chapter 27 and they have paid customs

duty accordingly.

2.2 The dispute regarding classification of Fuel and Oi1 lying in Bunker

Tanks inside/outside Engine Room i.e. whether under CTH 2710 or under

CTH 8908 along with vessels for breaking up has been resolved by the

Hon'ble Supreme Court vide Order dated 05.O4.2023 passed in Civil Appeal

No. 5318-5342/2OO9. The Hon'ble Supreme Court has upheld the common

Order No. Al 11792-11851 12022 dated 17.\O.2022/O1.12.2022 passed by

Hon'b1e Tribunal, Ahmedabad and also validated the views expressed by

the CESTAT therein.

2.3 Accordingly, in compliance of the common Order No. A/ 11792-

11851 12022 dated 17.IO.2022l01 .12.2022 passed by the Hon'ble

Tribunal, Ahmedabad, the issuc of classification of fuel & oil lying in

Bunker Tanks inside outside Enginc Room has been decided by the

adjudicating authority vide the impugned order and it was held that fuel &

oil contained in Bunker Tanks inside/outside Engine Room are liablc to be

classified under CTH 8908 along with the vessel, as covered under para

2(b) of circular no. 37 196-Cus Dated 03.07.1996. The remaining fuel and

oil i.e. fuel and oil not contained in Bunker Tanks or Engine Room Tanks

are liable to be classified under its respcctive er 2710 and

finally assessed the subject Bill of Entry acco
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3. Being aggrieved with the lmpugned Order, the appellant has filed

the present appeal contending on grounds as mentioned in the grounds of

appeal.

4. Shri Rahul Gajera, Advocate, appeared for personal hearing on

23.09 .2025 on behalf of the appellant. He reiterated the written submission

made at the time of filing appeal.

5. Before going into the merits of the case, it is observed that the date

of communication of the impugned order as per appeal memorandum is

27.O3.2O24 and the present appeal was Iiled on 25.08.2025, i.e., after 516

days. In this regard, I have gone through the provision of limitations for

filing an appeal as specified under Section 128(1) of the Customs Act,

1962. The same is reproduced hereunder:

"SECTION 128. Appeals to [Commbsioner (Appeals)]. - (1) Ang

person aggrieued bg ang deci,sion or order passed under this Act bg an

officer of custorns lower in rank than a [Pincipal Commisstoner of

Cu-stoms or Commi.ssioner of Custom,sl mag appeal to the [Commnssioner

(Appeals)l [within sixfu days] from the date of the communication to him

of such decision or order.

uided that the Commissioner (Appeals) may, if he is satisfi.ed that

appellant u)as preuented bg sufficient cause from presenting the

eal utithin the aforesaid period of sixty days, allou.t it to be

* resented within a further peiod of thirtg days.l"

6d (3r

r
I

t

s8,*
..tr.Tir

',--i,.

5.1 As per the legal provisions under Scction 128 of the Customs Act,

1962, th,e appeal has to be frled within 60 days from the date of

communication of order. Further, if the Commissioner (Appeals) is

satisfied that the appellant was prevented by sufficient cause from

presenting the appeal within the aforesaid period of 60 days, he can allow

it to be presented within a further period of 30 days.

5.2 It will also be relevant to refer to the judgment of Hon'ble Supreme

Court in case of Singh Enterprises - [2O08 (2211 E.L.T. 163 (S.C.)], wherein

the Hon'ble Apex Court had, while interpreting the Section 35 of the

Central Excise Act, 1944, which is pari materia to Section 128 of the

Customs Act, 1962, held that the appeal has to be filed within 60 days, but

in terms of the proviso, further 30 days' time can be granted by the

appellate authority to entertain thc appeal. 'I'he proviso to sub-section (1) of

Section 35 makes the position crystal clear that the appellate authority has

no power to allow the appeal to be presented beyond the period of 30 days.

The relevant pzlra is reproduced bclow
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n8. The Commissioner of Central Dxcise (Appeals) as ako the

Tibunal being creatures of Statute are uested u.tith jurisd.iction to

condone the delag begond the permissible period- prouid.ed_ und_er

the Statute. The period- upto uthich the prayer for cond.onation can

be accepted is statutoilg prouided. It was submitted that the logic

of Section 5 of the Indian Limitation Act, 1963 (in short the

'Limitation Act') can be auailed for condonation of d.elay. The Jirst
proui.so to Sectton 35 makes the position clear that the appeal has

to be preferrecl within three months from the d.ate of
communication to him of the decLsion or ord.er. Hou.teuer,..if the

CommLssioner Ls satisfied thctt the appellant wtts preuented. bg

suffici.ent cause from presenting the appeal within the aforesaid_

peiod of 6O dags, he can allow it to be presented. within a further
period of 3O days. In other unrds, thLs clearly shows that the

appeal has to be filed within 6O dags but in terms of the proubo

further 30 days time con be granted by the appe ate authoity to
entertain the appeal. The prouiso to sub-section (1) of Section 35

makes the position crystal clear that the appellate authoritg has no

pouer to allow the appeal to be presented begond the peiod- of 3O

days. The language used makes the positton clear that the

legi.slature intended the appellate authoitg to enterta.in the appeaL

bg condoning delag only upto 3O days afi,er the expiry of 6O d_ays

u.rhich is the normal period for preferring appeal. Therefore, there is

complete exclusion of Section S of the Limitation Act. The

Commissioner and the High Court u_tere therefore justified. in
holding that there was no pouer to cond.one the delay after the

expiry of 30 dags peiod."

5.3 The above view was reiteratcd by the Hon,ble Supreme Court in
Amchong Tea Estatc I2OIO Q57l E.L.T. 3 (S.C.)1. Further, the Hon,ble Fligh

Court of Gujarat in case of Ramesh Vasantbhai Bhojani - [2012 (3SZ\

tr.L.T. 63 (cuj.)] and Hon''ble 'I'ribunal Bangalorc in the case of Shri Abdul

Vs Commissioncr of Customs (Appeals) 12O24-,1rcL'S6S_CESTAT_

took a similar view while dealing with Section L2g of the Customs
A.)

In terms of lcgal provisions undcr Section 12g of the Customs Act

1962 and in light of the judiciar pronouncements by the Honbre supreme
court, Honbie High court and Honble 'fribunal Bangalore, it is scttled
proposition of law that the appeals before first appellate authority are
required to be filed within 90 days, including the condonable period of 30
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days as provided in the statute, and the Corr
empowered to condone i

s s rn hght 
",,n. ;:'"j::l"T,"illT*fi-:.::: ,""',:"filed after g0 days from the date of reccipt of the order. I am not empoweredto condone the delay in fiiing the appeal beyond the period specified inSection 128 of the Cust<

barred. 
rms Act, 1962. Hence, the same is held to be time

6. In view of above , I reject appcal on the grounds of limitation withoutgoing into the rnerits of the case.

-L-t-trGU9Y1--'
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Dated - 26.11.2025

Customs House,

ir. Nos. 5/49-21SICUS
ro, /rMN/2o2s-2\e 

3Q

l M/sP RAJESH SHIP BREAKING PVl,. L].D.Plot No. 84 B, ship necycrinjvia, 
"#!lbr", Bhavnagar,

Copv to:

S./fU.e Chief Commissi
Ahmedabad. 

oner of Customs Gujarat,

2. The Commissioner of Customs, Customs, Jamnagar.3. The Assistant/Dcputy Commissioner of Customs, Customs Division,Bhavnagar.
4. Guard File

ifa (
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