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adrt ff arftr/ Date of Order
qrfr 5l+ ff Trftq/Date of Issue

: O5.O7.2024
: 05,O7.2O2a

ar.r flfrfr/Passed by:-

rfq 3narr drqr :

1. Order-In-Original No: AHM-CUSTM-OOO-PR.COMMR-28-2O24-25 dated
O5.O7.2024 in the case of M/s. Superking Glass and Ceramic kt. Ltd.,
Survey No.359 & 363/ L &,2, Vill-Pansoli, Taluka & Dist-Kheda,
Gujarat

1 ils a{F$(d) +i16xfrirffwrfft, st qfuTil rmT * ftg ft,cI's rrm ft qrft tr

1. This copy is granted free of charge for private use of the person(s) to whom
it is sen t.

2. ss 3{rtq t qrr{c +{ ft qfu qq i{rtar ft yrft t fia qn t ftdr ft{r eJ6, sicrq eJ6 rra
il+r+r erffiq;qFnfu+.{qr, rqc-<r+r< fi-s d qs 3{r?sr + G-€a 3rftq *.'{ rrfi-ilr tr sl+q x-arq.{
fcq-rt, mqr eJes, c-fir< ele ga i-+r+t qffiq ;qrql&fi1ur, Eqfr {frq, q-6qrff 11"? ,

ffirr a6r gq * qlg i, ffirr rrrr, 3ffiF-{r, 3rd-{Erq-380 OO4 +} qdFf er$ qrBnr

2. Any person deeming himself aggrieved by this Order may appeal against
this Order to the Customs, Excise and Service Tax Appellate Tribunal,
Ahmedabad Bench within three months from the date of its
communication. The appeal must be addressed to the Assistant Registrar,
Customs, Excise and Service Tax Appellate Tribunal, 2nd Floor, Bahumali
Bhavarr, Nr. Girdhar Nagar Bridge, Cirdhar Nagar, Asarwa, Ahmedabarl -
380004.

3. r+ q6q r'raq q. ft.q.3 i Tfuq fr il-ff' srEqr qfi.r< {ft{r eJ"6 (3rfi-f,) lffi, t gez +
ft{q 3 + sq G-{c (2) t frfrEs qffii era 5wrrr frq qrr$r s-s qfte fr qn qffi i
<rfuir fr-{r qrq d-{r ftq 3{r?er * e-r-6 q{q ft rrt e, Trft * :-d-ff fr cM q<* ff vni (Tdii
q6ci6c \r{ cfi rqrFrd ffi qrFar')r 3rfi-.1i {Ejfir+ qrfr ag{ra.q fr qr rffi i 3rm4 fi;,
qriqftqr

{d"+Il?r"l 6<{
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fln< g+rc ffqf, Yqrn qrgtr
Shiv Kumar Sharma, Principal Commissioner



3. The Appeal should be filed in Form No. C.A.3. It sha-I1 be signed by the
persons specified in sub-rule (2) of Rule 3 of the Customs (Appeals) Ru1es,
1982. ll shall be ltled in quadruplicate ald sha.ll be accompanied by an
equal number of copies of the order appealed against (one of which at least
shall be certified copy). AII supporting documents of the apceal should be
forwarded in quadruplicate.

4. 3r-fi-m ftrri d!41ar B-flvr r|s 3r+fr h wun enft-+ f;, qR cfut t ilfuq ff:nqrft arn ss+ qrq
ftc an-Ecr h E-Ed qfm ft rri fr , ef,-fr fr g-rff il sM dorrc ff il\',ft (ffit + rq + 6c r{6
lmrFrncftftDl

4, The Appeal including the statement of facts and the grounds of appeal
shall be filed in quadruplicate and sha-1l be accompanied by arr equal
number of copies of the order appealed against (one of which at least sha.1l
be a certified copy.)

5. 'Jr.ffr 6r c'rr 3im 3{,Fr F-A t 6}.n qE ri rifeTr 1r4 frfi rS srrr+r frErsr + E'{r 3rfi-q +
+r.ofo 6 rqe cffi h 3irrfd tqr finr qrft\ C{ Efr +'nrfr + rqrTflr ;nriGa rrrr qGqr

5. The form of appeal shall be in English or Hindi and should be set forth
concisely and under distinct heads of the grounds of appeals without any
a,rgument or narrative and such grounds should be numbered
consecutively.

O. *trqfrrrc.I"-+rfufti-r,1962 frtrra 129 E +sr{4if Sffirft,ift{ftqltrsEerr+r<
+, fr-{ e, Tdt + ftrft $ rrfiq-fd i'+ ft ernartqrrrfffrrvr#fi-s+rrrr+ 'BEr } rrc'r-,
t-q.tft-r ctrr gFFz * qFn 3r{r ff qn|fi dqT Td qlrT grE Br$-{ * qT{ } qrq Eratr ft-ar qqn 

I

7. An appeal against this order shall lie before the Tribunal on paSrment of
7.5o/o of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute".

a. ;r1-qrdq eJ6 aTfuftqrr, l8Z0 t dfrrt( furtfud frq 3r{q'R Tieq frC rrg 3{rtar ft nft ll{ BT{s
qrqrdrq crq ffi-e flfl *{r qGql

8. The copy of this order attached tlerein should bear an appropriate court
fee stamp as prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice F.No.VIII/ 10-05/Pr.Commr /O&'A /2021-22
daled 12.04.2022 issued by the Commissioner of Customs, Ahmedabad
to M/s. Superking Glass ar.nd Ceramic Pvt. Ltd., Survey No.359 & 363/
1&2, Vill-Pansoli, Taluka & Dist-Kheda, Gujarat.

Brief facts of the case:

M/c. Superking Gless end Ceremlc kt. Ltd., Survey no. 359 &
36311&,2, Vill-Pansoli, Taluka & Dist: Kheda, Gujarat (lEC No. 0816909041)

[hereinafter referred to as'M/s. Superking' or the Importer'or'the Noticee'for
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6. The prescribed fee under the provisions of Section l29A of the Customs
Act,l962 shall be paid through a crossed demand draft, in favour of the
Assistant Registrar of the Bench of the Tribunal, of a branch of any
Nationalized Bank located at the place where the Bench is situated and the
demand draft sha-ll be attached to the form of appeal.

7. = +?,r a fira ffqr e1;6, r.'rr< {"+ qq €1.6. ffiq;q1rrfu-s"!r i e1;6 + 7.5%;r6te.1a6
rf,rTr eJ6 qE {-{1rr{r rr E-+n t 3{q{r {T{r{I r5i eft6 grrr{I } 4r}i C-fl? f rr+r 5mn
+r* arfi-q ffqr emft tr



the sake of brevityl imported goods declaring as "Ground Colemanite BzOs
40% Natura.l Boron Ore" by classiffing them under Customs Tariff Heading
No.25280090 of the Customs Tariff Act, 1975 and availing exemption from
payment of Basic Customs Duty as per Sr.No.ll3 of Customs Notilication
No.72l2Ol2-Cus dated 17.03.2012 as amended vide Notification No.28/2015-
Cus dated 30.04.2015 and Sr.No.130 of Customs Notilication No.50/2017
dated 30.06.2017 for the period from 01.06.2077 to 30.06.2017 and
01.O7.2017 to 15.01.2021 respectively.

2, An intelligence gathered indicated that some Importcrs are importing
Ground Coleman.ite 4Ook BzOt under Customs Tariff Heading No.25280090
wrongly claiming exemption as per Sr.No.130 of Notiflcation No.50/2017-Cus
dated 30.06.2017 by mis-declaring the product as Natural Boron Ore as
exemption is available only to Boron Ore under the said Notification. Acting on
the intelligence, necessary details were verified from ICES regarding import of
the said item and along with other consignments, three consignments undcr
Bills of Entry Nos. 6454054 dated 13.01.2O2O, 6529669 dated 18.01.2020
and 6543195 dated 20.01.2020 of M/s. Superking were under process lor
clearance from CFS-Seabird, Hazira. Accordingly, the Deputy Commissioner,
Adani Hazira Port, Hazrra was requested to put the consignment, declarcd
under Bills of Entry Nos. 6454054 dated 13.01.2020, 6529669 dated
18.01.2020 and 6543195 dated 20.01.2020, on hold for drawal of sample :rnd
further investigation.

3. The Oflicers of SIIB, Customs, Surat vrsited CFS-Seabird, Seabird
Marine Services Pvt Ltd, Hazira, Surat on 22.01 .2O2O arrd it was noticed that
CHA, namely, M/s Steadfast Impexp filed said Bills of Entry Nos.6454054
dated 13.01.2020;6529669 dated 18.01.2020 and 6543 195 dated 20.O).2O2O
on behalf of M/s. Superking containing thirteen containers of Ground
Colemanite 4Oo/o BzOz- Therefore, representative samples were drawn under
Panchnama dated 22.07.2020 in presence of two independent Panchas emd
Shri Hardik R Raj, H-Card Holder of M/s Steadfast lmpexp from one of thc
containers bearing No. TGHU1480684 of Bill of Entry No. 6454054 dated
13.01.2020. The sample drawn was sent to CRCL, Vadodara vide Test Memo
No. 06l2Ol9-20 dated 24.O1.2O2O to ascertain thc following tcst/parzrmctcr Lo

confirm whether the goods declerred is Boron Ore or otherwise.

(i) whether the sample ls of goods which are found naturally on the eadh ot is
processed,

(ii) What is the nature & composition of the goods and whether lheir percentage is
same in which they occur naturally on eadh ot at the time of extraction from lhe
eadh,

(iii) Whether the goods are prccessed using calcinations or enriched/concentrated by
using any other method and

(iv) Whether the goods are in crushed/grinded form, i.e. derived lrom natural form

4. The Test Report dated 06.02.2020 of sample submitted under Test
Memo No. 06l2OI9-2O dated 24.01.2020 in rcspect of samplc drawn undr:r
Pa-nchnama dated 22.07.2020 was received from CRCL, Vadodara which is
reproduced here-under:

The sample s in the fonn of off u.thite poutden lt i-s mainLy composed of oxides of
Boron & CaLctum alorrywith s{Liceous matler.
BzOt content = 4o.9ok bA ut.
Cao content = 24.9 o/o by tut.
Loss on drytng at 1OS degree Celsius = 0.49 o/o bg wt.
Loss on ignitton at 9OO degrce Cetsius = 25.4o/o by utt.
Aboue analgtical findings reueal that it is Processed Borate Mlneral
lColem,anlte),

5. From abovc Tcst Report, it was noticed that goods imported under said
Bill of Entry was processed Borate Mineral Colemanite and M/s. Superking
wrongly claimed the benefit of Sr.No.130 of Notification No.50/2017-Cus dated
30.06.2017 with intention to evade the Customs Duty in respect of the
consignment decla-red under Bills of Entry Nos. 6280945 dated 30.12.2019,
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6454054 dated 13.01.2020, 6529669 dated 18.01.2O2O and 6543195 dated
20.O1.2O2O. Therefore, goods declared under above mentioned Bills of Entry,
totally weighing a32000 Kgs valued at Rs.1,49,00,544/ - [Assessable Value]
were seized vide Panchnama dated 1O.O2.2O2O under Section 1 10(1) of the
Customs Act, 1962 as they were liable to confiscation under Section 111(m) of
Customs Act, 1962. The same was subsequently released provisionally by the
Competent Authority on request of M/s. Superking under thc provisions of
Section 1 10A of the Customs Act, 1962.

6. M/s. Superking did not agree with the Test Report gnven by CRCL,
Vadodara and therefore requested the Joint Commissioner of tlustoms for re-
testing of the sample at CRCL, New Delhi. Accordingly, on approval of the
Joint Commissioner of Customs, another set of sample was sent to Central
Revenue Control Laboratory, New Delhi vide Test Memo No 14.12O19-2O dated
02.O3.2O2O with following test queries/ pzuermeters:

(i) whether the sample is in form in uhtch theg are found naturaltA on the earth
i. e. N atural Colemanite,

(ii) What is the nature & composttton of the goods and uhether their percentoge
is same in uhtch theg occur natutallA on earth or at the time of extraction
from the earth,

(iii) Whether the good.s are in cntshed/ ginded form, ie deriued from naturaL
form,

(iv) Whether the goods are processed using calcinatiorvs or
enriched/ concentrated bA using ang other method,

(v) Whether the goods uere processed using ang other phlrsicaL or chemicaL
process and.

(vi)After processing, Lf ang, uhether the goods can still be deJir,-ed os 'Ore'.

7. The Joint Director, CRCL, New De1hi vide letter F. No 25-Cus/C-
44/2O19-2O dated 04.06.2020 submitted Re-Test Report in respect of above
mcntioned Test Memo which is reproduced hereunder:

"The sampte is in the form of off uthite poutder. lt is mainlg cornposed of borotes
of calcum, donguith srliceous matter and other assoctated tmpuities like stlica, iron,
etc. It i-s hauing fo\ouirlg properties:

1. o/o Moisture (1OS degree C) bg TGA =O.62
2. o/o Loss on ignttion at (900 degree C) bg TGA =24.24
3. o/o BzOs (Dry Basi-s) = 37.30
4 o/o Acid insolubte = 4.42
5 XRD Pattem =Concordant uttth MineraL

Colemanite

Oa the basis of the test caffied out here and. auailabte technica| Literature, the
sample is Mineral Colemanite- a Natural Calcium Borate (Commonlg knotun as Boron
Ore) "

8. The Joint Commissioner, S[[B, Customs, Surat vide lettt r F. No VIII/ 14-
01/SIIB/Boron Ore/Raj Borax/ l9-2O dated 16.06.2020 agatn requested the
Head Chemical Examiner, CRCL, New Delhi to send detailed report covering
all the points of Test Memo as the Re-test Report received ft'om CRCL, New
Delhi lor all similar cases did not cover all queries / questionaries grven in the
Test Memo. ln response to the said letter, the Joint Director, CRCL, New Delhi
vide lerter F. No.2 S-Cus/ C -40-47 /2019-20 dated 24.06.2020 submitted point
wise reply which is reproduced as under:

"Point (l,ll&Vl)sample is Colemanite, a Naturai Calcium Borate
known as Boron Ore)

Pornt (III) The sample is in powder form (Crushed/ Grindt d)

Point (IV) The sample is not calcined
I,oint (V) 'lhe sample is in the form of Colemanite Miner:Ll"

(Commonly

9. The Joint Commissioner, SIIB, Customs, Surat vide letter F.No VIII/ 14-

01/SIIB/Boron Ore/Raj Borax/ l9-2O dated 01.07.2020 again requested the
Head Chemical Examiner, CRCL, New Delhi to clarify whether the sample was
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Test Re orts

Details
mentioned in

Boron Ore or Boron Ore Concentrate and what was the process through which
the sample was enriched / concentrated with following queries / que stion naires:-

Points raised in the
Test Mcmo

to whether the sample was Ore Ore
Concentrates the classification oI the

naturall on earth
product under Custom Tariff could not
be decided.

Point IV Samples are
not calcined

The website of ETIMADEN (supplier of
imported goods) mentioned that B:Or
con tents of the mined Colemanite Ore
are 27o/o to 32yo whereas the Technical
Data Sheet o[ Ground Colemanite
shows the B2O3 content as 40olo. Thus,
there must be any process involved by
which the concentration of the product
was increased from 27 -321o to 4oolo, i.e.
it appcars that the product is cnrichcd
in Concentrator PIant to obtaln
concentrated product. Copy of Technical
Data Sheet and print out tal<en from
website are enclosed.

9,1 In response to above letter, the Joint Director, CRCL, New Delhi vide
Ietter F. No. 2S-Cus/C-40-47 /2O19-2O dated 08.07.2020 had scnd thc: paLra
wise reply, which is reproduced as under-

Points raised by Joint
Commissioner, SIIB,

Comments of Joint
Director, CRCL, New

Customs Surat. Delhi.

Point I
Whether the
were in form
they are

samples
in which

found

Remarks

Since, the Test Report was not clear asThe sample is
commonly
known as
Boron Ore.

Since, the Test Report was not
clear as to whelhcr thc sampl<: was
Ore / Ore Concentratcs the
classification of the product under
Custom Tariff could not be decided.

Whether the goods are
processed using
Calcination or
enriched/
concentrated by using
any other method

Whether the samples
were in lorm in which
tbey are found
naturally on earth

Natural Boratcs and

Whether the goods are
processed using
calcination or
enriched / concentrated
by using any other
method

The website of ETIMADEN (supplier
of imported goods) mentioned that
BzOc contents of the mined
Colemanite Ore are 279o lo 32o/o
whereas the technical data sheet of
Ground Colemanite shows the
B2O3 content as 4O7o. Thus, there
must be any process involved by
which the concentration of the
product was increased from 27-
32'yo lo 4oo/o, i.e. it appears that the
product is enriched in
Concentrator Plant to obtain
concentrated product. Copy of
Technical Data Sheet and print out
taken from website are enclosed.

Concentratcs t hcreof
(whether or not calcined)
was mentioned in Custom
larlll. I ne sample rs a
Natural Calcium Boratc.
Mineral Colemanite- a
Natural Calcium Borat('
(Commonly knorvn as
Boron Ore) was mentioncd
in the report.

The sample u nder
reference are not
undergone any process of
Calcination.
Laboratory Cannot

undergone. It can give the
final value of 7n B:O:.

9,2 From the above Test Report received from CRCL, Vadodara and CRCL,
New Delhi it was found that the Test Report provided by CRCL, Vadodara in
respect of sampie of Ground Colemanite imported by M/s. Superking
confirmed that Ground Colemanite was processed Borate minera.l Colemanite
and found in powder form having B2O3 content as 37 .3yo by wt. (Dry basis).
The re Test Report provided by CRCL, New Delhi also confirmed thc form ol

Remarks as per letter of Joint
Commissioner, SIIB, Customs,
Surat.
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sample as powder which was crushed ald grinded, however, it failed to
comment on details of processes undertaken.

10. The various materia.l and literature available on webs:te especially of
M/s. Etimaden, Turkey [producer of Ground Colemanite] in respect of Boron
Ore, Colemanite, Ground Colemanite, Ore and Ore Concentrates have been
ana)yscd and outcome is discussed hereunder:

1O.l Details and literature availa on website of M/s. Etimaden:

1O.1.1 The study of the details available on the oflicial vrebsite of M/s.
Etimaden, Turkey (http:/ /www.etimaden.eov.trlen) in resper:t of mining of
Colemanite, process undertaken and sa-les, etc. was made and it was noticed
that M / s. Etimaden was selling their products by categorizing under two
heads namely Rehned Product and Final Product. Ground Colemanite was one
ol the products Iisted under Refined Products. The Product Technical Data
Sheet of Ground Colemalite was a.lso found available on their website which
was downloaded and scalned image of relevant pages are reproduced here-
under for analysis:

lmage No:1
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EI"MAPHhI l r*oorrr rECHN c^L DATA sHEET

t-
Di-Calcium Hexaborate pentahydrate

[2Ca0.3B20,.5Hr0J
CAS Number:1318-33-8

Technlcal Grads: Powder

Packeging: 1000 kg, 2000 kg

[wlth or wlthout pa llBt]

,:- -.'Js
,-1 /.*
-/ tJ
,J.nJ

EIIMADEN
L llJ(OLI:\ l-\\l \ rl

rl
t

General lnformationl

II.1DE IN TU RKI\E
Colemanite is the most commonly avallBble boron
mineral. lts B?0! content is q0r0.50%. lt dissolves
slo\r,ly in vrater and rapidly in acidic medium.

Ihe ore is enriched ln concentrator pl8nt to obtain
concentrated product. The concentraled product ls
passed through crushlng and grinding processes
respectively to obtsln mllled p.oduct. lt is thBn packaged in I
packaqing unit and ready for sale.

usaqe and Beneflts:

Glass and cBramlcs: lt Is used as an ogent to low0r the fusing polnl
and to lncraasA reslstanc8 agalnst th€rmal shocks and the thermal
expansion coetlicl8nt in glass productlon. Furthermoa8, it is used in
ceramic and enamBl ql
beinq close to those ot thB other components ln thE blend. lt provides

aze formulations 0us to thB luslng tcmperature

fi ffilf:d;ili.i'^!h1i#ril;
fu lEi h,ora.l'o.

Ic.n@1o9, 0r. E! 6..r 0.p.rrF..n
tYs f Fr-f I1.00 l, /?l/grdorq.o?

Rw. ?929/01

lmage No:2

IdrI I IIflr

It

t

Page 7 of 52



----J-7
_)
;J
.':)
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I10r rr'<"rt' rn th' n'odr''rr'r or:rrrrrn f idc ur':1
llbfli b-lc .cld trnll colof,dnno .Io ttrnttr'0d over olhor troron

th6 colomnnll. uE6.l lor thltpurpoeo

. o.crorses lh€ mlrlr,r€ lrr3lIq tomporstut6

. Ennt l.s lowvscosltyEl luBing tomperrtu.a

. P.cvcntsc.ystelllr.tlon.

. rl.s posi(iv€ erlecls on lhe phYslcnl 6nd chsmlcolproportias ol the

MetallurgY: Due to lt3 nltura ol Ecltng ss a solvent to. almos( all 
'neral

orides. rt is used.s llur In ths m6lallutgy lndu3try. h th6 gold relherY
ih.tusl.y, on tho othsr hand, lr ls us.d ln tho slaq lo.mul€ to dlssolvG

rrl
I

1--l
anorhe. area ol use lor tho boron prodocts ls th€ addition ol
colemanite lo powdsr€d sleg h the kon-stsel lndustry l. orda. to
6btain 3laq wlth a qlr3sa, compect slrucl!re Slag which ls formed h
lhe l.dlc m€t llurgy ond which becomss riowd€r!d alter coo!ing can
ceuie probl6ms ln terms ol handling, storingj can bs harmlul to thc
enrironme6t snd le5d ro oddltlonel costs lor iho businass,.s i! rlo€s
not havs much w.rtlnq 8nd compactlng p.op€rti€s Addllion ol
colem.n'te ro the lsdla lurn6ce during steel production provlde3 a

compact strucluro to slag Bnd rhls problem Is teduced, The usE ol
colemanire ln tha lron-staal hduslry ls bEcomlnE !Udespreed ln the
radlp metarturgl, .bout 10-30 kg slog is lormed per a ron ol steet. tr is
ssrimatcd th.t 30 million tons ol powdered lBdle sl.9 is lormed

Fsrtlllt6r: Becauso ol !s low solublllty, qround colemsniro is preferred
in te(ilirers produccd ,or sandy 3olls ln lB llizor lndustry,

Mlscsllenooua: Bround colamanlt€ ts also rrssd ln lhe dst€rgant €nd
cosmorlc Industrlas. Sorlo 6cld Ii producod by thG reaction ol
colama^hs End sullurlc acld

^^!! 
s.h.ft ri xr.r s.r, l,ret C.dd.rrr'. Sor.r

hua6010 trrr b.td.r r,.rt^ / mrrt!
r. :9qrr?t?eq20@ trt'et{rl?l2s{?oo

it6.^,'fullod
lerrchW Orrropan crpumr
Exl rnB-Erl.O0 lr r2tl!r?or{.02
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1-i

Solutlo. vl!coorlY voluos:

('c, -- L*) -

Chamlc6l Cont€nt

Hri*Fi: i#li:"'re.}3ii'itff il:

LO.L.2 On going through the details and Gencrzrl Information availablt:
in Scanned Image No. 1, it was noticed that the details were in respect of
Ground Colemanite and the Chemical Name of Ground Colemanite was Di-
Ca.lcium Hexaborate Pentahydrate and Chemical Formula was
2CaO.3BzO:.5H2O. Technical Grade was Powder and sold in packaging of
1,000 Kg. and 2,000 Kg. (with or without pallet). The content of BzO: was
{Q+ /- O.5Oo/o. Further, M/s. Etimaden also discussed regarding concentration
of Colemanite Ore under General Informat.ion which is reproduced below:

"The Ore is enrbhed in Concentrator Plant to obtoin Concentrated
Product. The Ground Concentrated Product ls passed through crushing ond
ginding processes respectiuely to obtain Milled Product. It i.s then packaged in a
Packaging Untt ond readg for sale"

10.1.3 Thus, from the details available on the Wcbsite of M/s. Etimaden
and discussed above, it is apparent that Ground Colemanite was a
Concentrated Product of Colemanite which contained BzOs QQ+ /- O.SOok and
produced by enrichment of Colemanite in Concentrator Plalt. Thereafter, such
Ground Concentrated Product was passed through crushing and grinding
processes respectively to obtain Milled Product and thcn it was packagcd in a
Packaging Unit, which became ready for sale.

10.1.4. The Boron Element ald its major Boron Minerals, availability in
Turkey ald it's uses have been described in detail on the website of M/s.
Etimaden which described that Boron Minera.ls are natural compounds
containing Boron Oxide in different proportions. The most important Boron
Minerals in commercial terms are: Tincal, Colemanite, Kernite, Ulexjte,
Pandermite, Boracite, Szaybelite and Hydroboracite. The ma.in Boron Minerals
transformed by Etimaden are; Tincal, Colemanite and Ulexite.

10,1.5 Boron minera.ls were made valuable by M/s. Etimaden using
various mining methods, were enriched by physical processes and wcrc
converted inlo Concentrated Boron Products. Subscquently, by rcfining zrnd
by tralsforming into highly eilicient, profitable and sustainable Boron
Products, it was used in many fie1ds of industry especially in glass, ceramics,

c_
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agriculturc, dctcrgcnt ernd cleaning industries, etc. M/s. Etimaden has
currcntly 17 refined Boron Products in its Product Portfolio. l)rimary refrned
Boron Products are; Etibor-48, Borax Decahydrate, Boric Acid, Etidot-67,
Etibor-68 (Anhydrous Borax), Zinc Borate, Borax Pentahydrate, Boron Oxide,
Ground Colemanite and Ground Ulexite. The most abundalt tsoron Minerals
in Turkey in terms of reserve are Tincal and Colemanite. In the facilities in 4
Works Directorates under M/s. Etimaden, mainly Borax Pentahydrale, Borax
Dccahydrate, Boric Acid, Etidot-67, Boron Oxide, Zinc Borate, Calcine Tincal,
Anhydrous Borax, Ground Colemanite and Ground Ulexite ar€' produced and
supplied to Domestic and International markets.

10.1.6 M/s. Etimaden also discussed in detail regarding availability,
production, quality and uses of Colemanite in their websitt: which shows that
Coiemanite was lound in Emet, Bigadig and Kestelek deposits in Turkey, was
mined by thc experts of M/s. Etimaden and went through the processes of
enrichment grinding in Hi-tech Concentrator Facilitres. After getting
transformed into quaJity, sustained arrd innovative products bv the experts of
M/s. Etimaden, Colemanite was used in many sectols. Colemanite
(2CaO.3BzO:.5H2O), which was a mineral-rich type of Boron, was crystallized
in mono clinical system. According to the Mohs Hardness Scaie, its hardness
was 4-4.5 and its specilic weight was 2.42 gr/cm. The BzOs content of the
Colemanite Ore mined from open quzrry was between ak27 -%o32. For the
purpose ol illustration the scanned image of the page containlng such detarls
is reproduced as under:
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1. Colemanite is one of the most important Boron minerals in
commercial terms which are found in Emet, Bigadig and Kestelek
deposits of Turkey and mined by M/s. Etimaden,

2. The B2O3 content of the Colemanite Ore mined from open quarry is
between 27"/o-32o/o, However, the line "BzOa content of the
Colemarrite Ore mined from open quarry is between %o27 -"/o32" has
been deleted from their website after initiation of inquiry.

3. Boron minerals i.e. Colemanite are made usable and valuable by
M/s. Etimaden by using various mining methods which arc
enriched by physical processes and converted into concentrated
Boron products.

4. Mined Colemanite goes through the processes of enrichment
grinding in hi-tech concentrator facilities available with M/s.
Etimaden and concentrated Colemanite is produced. By this proccss
the mined Colemanite Ore having B2O3 ranging between 27o/o-32"k
has been enhanced to Colema-nite Ore Concentrate which is sold as
Ground Colemanite having BzOs 40%o. Ground Colemanite is a
concentrated product of Colemalite produced by enrichment in
Concentrator Plant.

5. Thereafter such Ground Concentrated product is passed through
crushing ald grinding processes respectively to obtain Ground
Colemanite.

6. Ground Colemanite is sold in Powder form in packaging of 1,000 Kg
and 2,000 Kg.

7. Ground Colemalite is used in many flelds of industry especially in
glass, ceramics, agriculture, detergent and cleaning industries, etc.

11. The various literature available on website in respect of Ore and Ore
Concentrates have been studied emd some o[ them are discussed here-under:

11.1 Defrnition of Ore as per Petrology ofDcpoeits:
Ore: a metalliferous rnineral, or aggregate mixed with gangue that can

be mined for a profit -
Galgue: associated minerals in ore deposit that have little or no value.

11,2 Defrnition of Ore as per trIikipedla:
Ore is natura-l rock or sediment that contai.ns one or more

valuable minerals, typically meta-ls that can be mined, treated and sold at a
prolit. Ore is extracted from the earth through mining and treated or refined,
often via smelting, to extract the va.luable metals or minerals

1 1.3 Definition of Ore as r Merriam lllebster:
L a naturally occurring mineral containing a valuable constitucnt

(such as metal) for which it is mined and worked
2. a source from which valuable matter is extracted

1 1.4 Definition of Ore as Der Dictionarv.Com
1. a metal-bearing mineral or rock, or a native metal, that can be mined at

a profit.
2. a minera-l or natural product serving as a source of some nonmeta-llic

substance, as sulfur

Page 11 of 52

1O.2 Thus, from details available on website of M/s. Etimaden in respect of
mining of Colemanite arld production of Ground Colemanite, it is very clcau
that:

11.5 Definition of Ore as per Britanica:



A natural aggregation of one or more minerals that can be mined,
processed, and sold at a proflt. An older definition restricted usage of the
u'ord Ore to metallic mineral deposits, but the term has expzrnded in some
inst:rnces to include nonmetallics.

1 1.6 Definition of Ore Concentrate as per Wikipedia:
Ore Concentrate, Dreaaed Ore or simply Concentrate is the product

generally produced by metal ore mines, The raw ore is usually qround finely in
various comminution operations and gangue (waste) is removed. thus
('o n(:c n trating thc mctal component.

12. The terms Ores and Concentrates have been defined in the Explanatory
Notes of Chapter 26 of the HSN which defrned that the term 'Ore' applies to
metalliferrous minera-ls associated with the substances in which they occur
and with which they are extracted from the mines. It a.lso applies to native
rnctals in their gangue (e.g. metalliferous sands"). The terrn 'Concentrates'
applies to Ores which have had part or all of the foreign marter removed by
special treatments, either because such foreign matter might hamper
subsequent meta.llurgical operations or with a view to economir:al transport.

13. From the Data available in EDI system of Customs, it was noticed that
M/s. Superking was importing Ground Colemanite, BtOt 4Oo/c, Natural Boron
Ore from United Arab Emirates, supplied by M / s Asian Agro Chemrcal
Corporation by classifying it under Customs Tariff Heading 1.Io.25280090 of
thc Customs Tariff Act, 1975 and availed exemption from payment of Basic
Customs Duty as per Sr.No.130 of Customs Notifrcation No.50/2017 dated
30.06.2017 by declaring Ground Colemanite, BzOt 4Oo/o as Boron Ore arrd
before this Notification they were availing exemption from pz:.yment of Basic
Customs Duty as per Sr.No.113 of the Customs Notification No. l2/2012-Cus
dated 17.03.2012 as amended vide Notification No.28/201S-Cus dated
30 04.2015. The detarls of Ground Colemanite, BzOt 4Oo/o, Natural Boron Ore
inrported by M/s. Superking and clezrred under the jurisdiction of the
CusLoms Commissionerate of Ahmedabad from April,2017 has been prepared
and attached as Annexure-A 11, A/2, A/3 e, A/4 for Financial yeat 2077-18,
2018-19, 2O19-2O & 2O2O-21 [Up to 15.01.2021] respectively to the Show
Cause Notice.

14. From the Data available in EDI system of Customs, it was noticed that
M/s. Superking classified Ground Colemanite (BzO:40%) Natural lloron Ore
as "Others" under Customs Tariff Heading No.25280090 of the Customs
Tariff Act, i975. The Customs Tariff Heading No.25280090 of the Customs
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The dehnitions of Ore and Ore Concentrate discussed above shows that
thc tcrrn "Orc" is:r naturally occurring raw and native minera.l which is
produced by mincs and contains various foreign material and impurities. Orc
is extracted from the earth through mining and treated or refined to extract
the valuable metaLs or minerals. The 'Ore Concentrate" is dressed Ore
obtained by passing through the physical or physic-chemical operation viz
cleaning, washing, drying, separation, crushing, grinding, etc. Though Natural
C)rt: which is r:xtracted lrom the mines might have predominance of a
parl icular miner:rl, they do not consist of any particular mineral alone. It is a
naturally occurring raw and native minerai which are produced by mines ald
contain various foreign material, impuriUes and other substances and not
suitable for further operations. Ore is extracted from the earth
through mining and treated or refined to extract the valuable metals or
minerals. The "Concentrate" is the form or ores from which part or all of the
Iorcign rnattcrs have been removed and obtained by passing through the
physic:ri or physic-chemical operation viz cleaning, washing. d.yr.rg,
scpa.ration, crushing, grinding, etc. Therefore, it appeared from the above that
Natural Ore consists of various minerals and other minera]s artd substances
and therefore as such it cannot be directly used for any further
manufacturing. Whereas Concentrate is form, from which part or all of the
forcign matlcrs have been removed.



Tariff Act, 1975 under which M/s. Superking declared the goods i.e. "Ground
Colemanite (BzOs 40%) Natural Boron Ore" is reproduced as under:-

2528 NATURAL BORATES AND CONCENTRATES
THEREOF (WHETHER OR NOT CALCTNED),
BUT NOT INCLUDING BORATES PREPARED
FROM NATURAL BRINE; NATURAL BORIC ACID
CONTAINING NOT MORE THAN 85% OF H3
BO3 CALCULATED ON THE DRY WEIGHT

252800

Natural Sodium Borates and Concentrates KG l OYo

Thereof ether or not Calcined
Natural boric acid containing not nlorc Lhan KG lOYo
85% ofH3 BO3 ca.lculated on the d weI t

25280030 lOa/.

KG LOo/"

15. Statement dated 02.11.2020 of Shri Upesh H. Thal<kar, Director of M/s.
Superking Glass and Ceramic Pvt.Ltd., recorded before the Superintendent ol
Customs (SIIB), Surat, is reproduced as under:-

Answer: M/s. Superking Glass ald Ceramic Pvt. Ltd., Survey no. 359 &
363 / 1e2, Vi1l-Pansoly, Taluka & Dist: Kheda, Gujarat is engaged in
manufacturing of Ceramic Glaze Mixture/Frit used in the manufacturing ol
Ceramic Products. All the Ground Colemanite used for the said manufacturing
is being imported only.

Question No. 02 Please give the details of Ground Colemanite imported
since April, 2015 and details of Ports of import.

Answer:- We have regularly imported Ground Colemanite since 20 I 5
mostly from Navasheva or Adani port, Hazira. However details of our import
would be supplied to your officc in few days. The details of such imporl arc
also available in your EDI System. I further state that we imported Ground
Colernarrite (Calcium Borate) B2O3 4Ooh of M/s. Etimaden, Turkey by declaring
it as "Ground Colemanite, BzOs 4O"/o, Natural Boron Ore" as declared in all
import documents of our supplier M/s Asian Agro Chemicals Corporation,
U.A.E. since April 2015 and I further state that all the consignments of
Ground Colemalite imported since 2015 are similar in all respect.

Question No, O3:-Please state how Ground Colemanite is used?

Answer:- We use Ground Colemanite in manufacture of Ceramic Glaze
Mrrture commonly known as Frit as such without any processing. Our Prime
Customers of Frit/Ceramic Glaze Mixture are M/s Siraji Tiles Pvt. Ltd,
Hyderabad, M/s Asian Granito India ltd., Kheda, M/s White Ceraglass, Morbi
and others manufacturing Ceramic products.

Question No.O4: Please give under which CTH you are declaring under
Customs for payment of Customs Duty.

Description

25280010

25280020

Natural cadcium borates and concentrates
thereof (whether or not calcined)

KG

25280090 Others
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Rate
I unit or

dutg
Chapter

Head.

lNatural borates and concentrates thereof

Question No.1 :Please explain in details of Business activity of M/s.
Superking Glass and Ceramic Pvt. Ltd.?



Answer : We are declaring Ground Colemanite, BzOt 4ook, Natural Boron Ore
under 25280090 and are availing exemption from pa5rment of Basic Customs
Duty as Sr. No.130 of Customs Notification No.50/2017 dated 30.06.2017 by
considering Ground Colemanite, BzOs 4Oo/o as Boron Ore and before this we
were availing exemption from payment of Basic Customs Duty as Sr.No.113 of
Customs Notihcation No.)212O72-Cus dated 77 .03.2012 as amended vide
Notifi cation No.28l 20 I S-Cus dated 30.04.20 1 5.

Question No. O5: Please go through CTH 25280090 of Customs Tariff Act
which is reproduced as under:-

Chapter
Head Description

NATURAL BORATES AND CONCENTRATES THEREOF
(WHETHER OR NOT CALCINED), BUT NOT INCLUDTNG
BORATES PREPARED FROM NATURAL BRINE:
NATURAL BORIC ACID CONTAINING NOT MORE THAN
85% OF H3 BO3 CALCULATED ON THE DRY WEIGHT

2528

t

252800 Natural borates and concentrates thereof (Whether or
not calcined), but not including borates separated from
natural brine; natural boric acid contalning not more
than 85 ok of H3 BO3 calculated on the dry wei

2 52800 10 Natural Sodium Borates a.rrd Concentrates Thereof

2s280020 Natural boric acid containing not more than 65% of H3
BO3 ca.lculated on the d we1

70%

t
25280030 Natural calcium borates and concentrate,s thereof

whether or not calcined)
2528009
o

Others KG

As stated above that you have declared Ground Colemanite under CTH
2528OO9O. As the Ground Colemalite imported by you is a lbrm of Calcium
Borate, it is correctly classifiable under CTH 25280030 instead of 2528OO9O.
Please offe r your comments.

Answer:- I have gone through the CTH 2528 of Customs Tariff Act, reproduced
as above. I have no idea why it is being classified under CTH 2528OO9O
instead of 25280030 as we are not technical persons. lt is being classified so
because our supplier claims as per their a.ll documents that Ground
Colemarrite, BzOt 4Oo/o, Natural Boron Ore is to be classified under CTH
25280090 and we are simply classifying under the same headilg since long.

Question No.O6l- Please state what is definition of 'Ore'. Whcther Ore can be
used directly without any processing on it.

Answer:- As we understand anything produced out of mine is a ore in its raw
lorm. It is also truc many Ores are to be processed/ cleaned by sieving etc
bcfore supply. Many products of supplier which are fine in nature can be used
as such and uses a.lso depends on process of particular product. I am
submitting herewith a letter in regard to the process undertaken by
Manufacturer or Producer of our imported product Ground Colemanite, BzO:
4Oo/o .

Question No.O7:- Please go through your answer to Question No. 02 of this
Statement wherein you have stated that supplier of irriported Ground
Colemanite [Ground Colemanite lBzOs 4Oo/o\ Natural Boron Ore] is M/s. Asian
Agro Chemicals Corporation and producer is M/s. Etimaden, Turkey. Please
also go through the print out taken from website of M/s. Etimaden
(http:/ /www.etimaden.gov-tr/en) wherein it is mentioned that

"The B2O3 content ol the Colemanite O"e mined from opefl quarry
ls betucen o/o2 7-o/o32' .

KG

KG 10%

LOTo
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(Whether or not Calcined)
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" The Ore ls enriched ln Concefltro,tor Plqnt to obtaln Concentrated.
Product. The Concentrated Product is passed through crushing and ginding
processes respectiuelg to obtain miLled product. It is then packaged in a
packaging unit and readg for sale"

PIease offer your comments.

Answer:- We understand from our supplier M/ s. Asian Agro ChemictrJ
Corporation that M/s. Etimaden has many mining sites adlover T\lrkey, where
different grades and types of Boron Minera.ls with varying percentages of BzO:
content are mlned. Ground Colemanite (Natural Boron Ore) having 40% BzO:l
content is imported by us. I have gone through the literature of the product
shown to me but we are not aware of the same and in the regard of processing
of M/s. Etimaden I have also produced a Ietter in previous question no. 06.

Question O8: Please go through the description of goods under CTH
25280030 of Custom Tariff under CTH 25280030, reproduced as under:-

I trr,, Tateduty
of

NATURAL BRINE; NATURAL BORIC ACID
CONTAINING NOT MORE THAN 85% OF H3 BO3
CALCULATED ON THE DRY WEIGHT
NaturzLl cedcium borates emd concentrates thereof li:whether or not calcined

Please also go through the Sr. No. 130 of Customs Notification No.
50l2077 dated 30.06.2017, wherein benefit of Customs Notification
No.50/2017 dated 30.06.2017, which provides for NIL Basic Customs Duty is
available only for the import oI Natural Borates (Boron Ore) and not ava.ilable
for its Concentrates falling under heading 2528 of Customs Tariff and offer
your comments.

Answer:- I have also gone through the description of goods under CTH
252aOO3O of Custom Tariff under CTH 25280030, reproduced as above. I also
gone through Sr. No. 130 of Customs Notification No.50/2017 dated
30.06.2017, wherein benefit of Customs Notification No.50/2017 datcd
30.06.2017 has been given. I want to reiterate my earlier answer that we arc
not technica.l persons. It is being classified so because our supplier claims as
per their a.ll documents that Ground Colemanite, B2O3 4oo/o, Natural Boron
Ore is to be classified under CTH 252aOO9O and we are simply classifying
under the same heading since long and claiming the benefit of Notification.

Question 12: Whether the goods imported by you i.e. Ground Colemanite
(BzOs 4O%) Natura.l Boron Ore is Calcium Borate or Not?

Answer:- As per my knowledge it is not a Calcium Borate

15.1 During investigation of a similar enquiry by D.R.l., Surat in respect ol
import of "ULEXITE" described as "ULEXITE BORON ORE" manufactured by
same producer M/s. Etimaden, Turkey ald supplied through same trader M/s.
Asial Agro Chemicals Corporation, UAE, it has been found that said product
i.e., "ULEXITE" is a Concentrated Product of Natural Boron Ore. The said
investigation in respect of import of "ULEXITE" described as "ULEXITE BORON
ORE" by M/s Indo Borzx and Chemicals Ltd,302, Link Rose Building, Linkrng
Road, Near Kotak Mahindra Bank, Santacruz West, Me*rtrrashtra has bcen
completed arrd as per Testing Report of M/s. Etimaden (RUD-07 of the Show

I Ook2 5280030
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Please a.lso go through the print out of 'Product Technical Data Sheet' of
Colemanite (Calcium Borate) taken from website of M/s. Etimaden and
categorized at their website as "Refined Product" wherein it is mentioned that

lchapter I DescriptionHead



Cause Notice No. DRI/AZU/SRU-06/2020lIndo-Borax datec 161 )2l2O2Ol,
M/s. Pegasus Customs House Agency F/t. Ltd., CHA of M/s.)ndo Borax and
Chemicals Ltd vide letter dated O3.O7.2O2O submitted the copies of import
documents of M/s. Indo Borax which include the Test Report of ULEXITE'
supplied by M/s. Etimaden, Turkey showing the descriptior-r of the goods
suppiied as:-

"Ulexite, Concentrated, Granular, ln Bulk 3_12Smrn"

The Show Cause Notice issued by DRI also mentions that the Test Report of the
consignment imported as 'ULEXITE BORON ORE' was also obtajned and as per
Test Report of Chemical Examiner, Grade-I, Central Excise & Customs
Laboratory, Vadodara, all such imported items were 'Proccssed Mineral Ulexrte'
(l?UD-06 of the Show Cause Notice no. DRI/AZU /SRU-O6/2C2O /lndo-Borax
dated 16/ 12 /2O2Ol. It is pertinent to mention here that as pt:r the literature
available at site of M/s. Etimaden, ULEXITE Granular is a refined product
having lesser concentration of BzO:
i.e., 3Ooh in comparison to their product "Ground Colemanite" rvhich is having
minimum conccntration of BzO:r at 4Oo/o. Hence, it is clea: that "Ground
Colemarite" is a more refined and concentrated product and the Test Report of
thc producer in case of "ULEXITE" declares it as concentrated croduct and the
presence of higher o/oage of B2O3 makes it more concentrate. However, no such
Test Report of the producer M/s. Etimaden has been disclosed by the Importer
M/s. Superking in present case also through e-sanchit portal/Customs
Department.

15.2 The Union Government, aJter assessing the practice of declaring
Concentrate of Boron Ore as 'Boron Ore', has withdrawn the exemption given
to 'Boron Ore' and now Sr.No. 130 of Notification No.50 /2017-Customs is
amended to prescribe BCD rate of 2.5o/o on all goods under Customs Tariff
Heading No.2528. As a result, Boron Ore and Concentrate would uniformly
attract Basic Customs Duty (BCD) at a uniform rate of 2.5ya. lSr.No.12 of
Notification No. 02 /2O2l-Customs dated 1st February, 20211

16. In view of the discussions in t}le aforesaid paras, it appeared that M/s.
Superking were engaged in import and trading of Ground Colemanite, BzO:
40% produced by M/s. Etimaden, Turkey. The said product was imported
from United Arab Emirates and supplied by M/s.Asian Agro Chemical
Corporation. M/s. Superking classified Ground Coiemanite, B2O3 407o under
Customs Tariff Heading No.25280090 of the Customs Tariff Act, i975 and
avarled exemption by declaring it as Natural Boron Ore from payment of Basic
Customs Duty as per Sr.No.113 of Customs Notification No.l2/2012-Cus
dated 17.O3.2O12 as amended vide Notification No.28/201S-Cus dated
30.04.2015 and Sr.No.l30 of Customs Notification No..50/2017 dated
30.06.2017 for the period from O1.06.2017 to 30.O6.2017 and from
Ol .O7 .2017 to 15.01 .202 I respectively.

16.1 ln view ofthe discussions in aJoresaid paras, it also appeared that M/s.
Superking imported Ground Colemanite BzOt 4Oo/o for tradir-rg purpose and
generally the same had been sold as such without any further processing and it
was reve:r.led by Shri Upesh H. Thakkar, Director of M/s. Superking Glass and
Ceramic Fr't Ltd rn his Statement dated O2.71.2O2O that the Ground
Colemanite sold by them was used as such without firrther process in Ceramic
Industry for malufacture of Ceramic Glaze Mixture commonly known as Frit
and some quantity was used in agriculture as micro-flutrient Ibr plant growth.
The inquiry made from the manufacturer of Ceramic Glaze Mixlure edso showed
that Cround Colcmanite having BzO:l 4Oo/o were utilized directll' without further
process in marufacture of Ceramic Glaze Mixture (Frit).

L6.2 ln view of the discussions in aJoresaid paras, it furtht:r appeared that
the term "Ore" was a naturally occurring raw and native mineral which were
produced by mines and contained various foreign material alcl impurities. Ore
was extracted from the earth through mining and treated or refined to extract
rhe valuable metals or minerals. The "Ore Concentrate" was dressed Ore
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obtained by passing through the physical or physic-chemical operation viz
cleaning, washing, drying, separation, crushing, grinding, etc. Natural Ore
which was extracted from the mines though might have predominance of a
particular mineral but do not consist of any particular mineral alone. It is a
naturally occurring raw and native minera.l which is produced by mines and
contains various foreign material, impurities and other substances and as
such not suitable for further operations. Ore is extracted from the earth
through mining and treated or refined to extract the valuable metals or
minera.ls to make it usable. The "Concentrate" is the form or Ores from which
part or all of the foreign matters have been removed and obtarned by passing
through the physical or physic-chemical operation viz. cleaning, washing,
drying, separation, crushing, grinding, etc. Therefore, it appeared from the
above that Natural Ore consists of various minerals ald other minerals and
substalces and therefore as such it cannot be directly used for any further
manufacturing. Whereas Concentrate is form, from which part or all of the
foreign matters have been removed.

16.3 In view of the discussions in aforesaid paras emd details avai)able on
website of M/s. Etimaden, T\rrkey, it appeared that Colemanite was one of most
importernt Boron minera-1s in commercial terms which are found in Emet,
Bigadig and Kestelek deposits of Turkey a-nd mined by M/s. Etimaden. The
B2O3 content of the Colemanite Ore mined by M/s. Etimaden from open
quarry is between 27o/o-32o/o. Boron mineraLs i.e. Colemanite is made usable
and va.luable by M/s. Etimaden by using various mining methods which is
enriched by physical processes and converted into concentrated Boron
products. Mined Colemanite goes through the processes of cnrichmcnt
grinding in hi-tech concentrator facilities available with M/s. Etimaden and by
this process concentrated Colemanite is produced. Further, by this process
the mined Colemanite Ore having BzOs ranging between 27o/o-32%o has been
enhanced to produce Colemanite Ore Concentrate which is sold as Cround
Colemanite having BzOe 4Oo/o. T}:e content of BzOs has also been confirmed as
4O.9ok and 37.3O % by CRCL, Vadodara and CRCL, New Delhi respectivcly.
Thus, Ground Colemanite is a concentrated product of Colemanite produced
by enrichment in Concentrator Plant and after passing through crushing and
grinding processes, is packed in bag and sold in Powder form. CRCL,
Vadodara and CRCL, New Delhi a-1so confirmed the form of sample as grinded
and crushed powder. Further, M/s. Etimaden also categorized Ground
Colemalite as refined product in their website. Thus, Ground Colemamite
BzOs 4Oo/o produced by Etimaden is Ore Concentrate.

15.4 It also appeared from the above discussion at para 15.1 that if the
producer's Tcst Report (for their product 'ULEXITE) dcscribed lhcir product ol
lesser concentration as 'Concentrated' then the Test Reports which are being
supplied by M/s. Etrmaden with all its consignments, have not been disclosed
to the Customs Department with intent to claim the consignment as 'Natural
Boron Ore' for availing the exemption benefits under Sr.No.113 of the
Notification No.12/2O12-Cus dated 77.O3.2O72 as amended vide Notification
No.28l2015 dated 30.04.2015 (upto 30.06.2017l and Sr.No. l30 of the
Notiltcation No.50/2017-Cus dated 30.06.2017 (from Ol.O7.2Ol7 onwards).

16.5 It appeared that M/s. Superking classified Ground Colemanite (BzO:
40olo) Natural Boron Ore as "Otherg" under Customs Tariff Heading
No.25280090 of the Customs Tariff Act, 1975. Further, it also appeared that
Ground Colemalite was Natured Calcium Borate and separate cntry o[ itcm
having description Natura.l Calcium Borates and Concentrates thereof was
ava-ilable at Customs Tariff Heading No.25280030 of the Customs Tariff Acr,
1975. Hence, appropriate classification of Ground Colemanite was Customs
Tariff Heading No.25280030 of the Customs Tariff Act, 1975. Thus, M/s.
Superking has wrongly classified Ground Colemanite (BzO: 407o) undcr
Customs Tariff Heading No.25280090 of the Customs Tariff Act, 1975 which
was required to be re-classiiied under Customs Tariff Heading No.25280030 of
the Customs Tariff Act, 1975.
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15.5 It also appeared that as per Sr.No.130 of Custorns Notification
No.50/2017 dated 30.06.2017 and Sr.113 of Customs Notification
No.1212O12-Cus dated 17.O3.2O12 as amended vide Notification No 28/2015-
Cus dated 30.04.2015, the NIL rate of Basic Customs I)uty has been
prescribed on the goods i.e. Boron Ore falling under Customs Tarifl Heading
2528 of the Customs Tariff Act, 1975. From the Customs TarilT Heading 2528
of the Customs Tarifl Act, 1975 it was noticed that Natural Borates and
ConcenLratcs thcrcol fall undcr the said Customs Tariff Heading. Thus. from
simultareous reading of Sr. No. 130 of Customs Notification No.50/2017 dated
30.06.2017 and Sr.No.113 of Customs Notification No.12/2O12-Cus dated
17.O3.2012 as amended vide Notihcation No 28/20iS-Cus dated 30.04.2015
atnd corresponding description of goods, it was noticed that exemption has
been given only to Boron Ore and not to Concentrates of Boron Ore.

16.7 It further appeared that Ground Colemalite imported under Bills of
Entry Nos. 6280945 dated 30.12.2079, 6454054 dated 13.01.2020,6529669
dated 18.01.2O2O and 6543195 dated 20.01.2020, totally weighing 432 MTS
valued at Rs. I ,49,00,544/ - [Assessable Value] had been seized under Section
1 10(1) of Customs Act, 7962 berng liable for confiscation under Section 111(m)
ol the Customs Act, 1962 which was subsequently released provisionally by
the competent authority on request of M/s. Superking under the provisions of
Section 1 10A of the Customs Act, 7962.

16.8 It also appeared that M/s. Superking imported Ground Colemanrte,
tszOt 4Oo/o by declaring it as Natura.l Boron Ore and cleared under the
jurisdiction of the Customs Commissionerate of Ahmedabad from June, 2017
to 15.0'l .2021 . 'lhe Bills of Entry filed by M/s. Superking lor the period from
01 .06.2017 to 25. I 1.2019 have been assessed flrnally. After initiation of
inquiry, the Bills of Entry filed by M/s. Superking have been assessed
provisionzrJly and M/s. Superking paid Basic Customs Duty @ 5olo as per
Sr.No. 120 of Notilication No.50/2017 dated 30.06.2017.

17. It appeared that imported goods declared as "Ground Colemanite (B:O:
40'2,) Natural Boron Ore" by M/s. Superking appeared to be a Conccntrate of
Natural Calcium Borate. However M/s. Superking had mis-declared the
dcscription as "Ground Colemanite (BzOt 4O'kl Natural Boron Ore" instead of
"Concentrates of NaturaL Calcium Borate " or " Concentrates of Boron Ore" and
wrongly claimed and availed the beneiit of exemption knowingly and
deliberately with intention to evade Customs Duty from payment of Basic
Customs Duty as per Sr.No.1 13 of Customs Notification No. i2/2012-Cus
datcd 17.O3.2O12 as amendcd vidc Notification No.28/2315 Cus dated
30.04.2015 and Sr.No.l30 of Customs Notification No. 50/2017 dated
30.06.2017 lor the period from 0].06.2017 to 30.06.2017 and Ol.O7.2Ol7 to
I5.01.2021 respectively by declaring Ground Colemanite, BzOt 4Oak as Boron
Ore as the exemption was avarlable only to Boron Ore knowingly and
deliberately with intention to evade Customs Duty amounting to
Rs.1,47,53,501/- as detailed in Annexures All, A/2, A./3, Al4 and
consolidated in Annexure-A/5 to the Show Cause Notice for the period 2017-
18, 2018-19, 2O19-2O and 2O2O-21 [up to 15.01.2021] respectively. The fact
that 'Cround Colemanite BzOt 4Oo/o'imported by them are in fzr.ct 'Concentrate
of Natural Calcium Borate'was clearly evident from the process and literature
discussed by M/s. Etimaden on their website in respect of Ground Colemanite
wherein they have clearly stated that after mining from open quarry,
enrichment in Concentrator Plant has been done which enhanced content of
B7O3 lrom 27oh-32%o to make it usable and after passing through crushing and
grinding processes, it was packed and sold in powder form. Therefore, M/s.
Superking despite knowing that the goods declared as Boron Ore imoorted by
them were in fact Ore Concentrate, wrongly claimed and availed the benefit of
the above mentioned Notification which was available only to Boron Ore. By
the aforesaid acts of willful mis statement and suppression of facts, M/s.
Superking had short-paid the applicable Customs Duty and other allied
Duties/Terxes by way of deliberate mis-representation, willfut mis-statement
and suppression of facts in order to evade the differential Duty leading to
Revenue loss to the Govemment exchequer. Also, the subject imported goods
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appeared to be classifiable under Customs Tariff Heading No.25280030
whereas the Importer appeared to have willfully mis-classifred the same under
Customs Tariff Heading No.25280090, It appeared that it was not the case
where Importer was not aware of the nature and appropriate classification of
goods. However, the Importer has willfully mis-declared the description to
evade pal,rnent of Customs Duty and a.lso mis-classihed the goods to evade
paJment of Customs Duty by self-assessing the samc under Customs Tanfl
Heading No.25280090 clarming the bcnefit o[ Customs Notification
No.50/2017 dated 30.06.2017 (Serial No. 130), paying NIL BCD, as the sard
goods appeared to be 'Concentrates of Natural Borate' instead of 'Natural
Boron Ore'. Hence, the provisions of Section 28141 of the Customs Act, 1962
for invoking extended period to demand the evaded Customs Duty was clearly
attracted in this case. The differential Duties on imports arc liablc to bc
demanded ald recovered from them under Section 28$) ol the Customs nct.
1962 dong with applicable interest under Section 28AA oi the Customs Act.
7962.

18. It appeared that M/s. Superking classified Ground Colemanite (BzO:
40%) as Natural Boron Ore under "Others' i.e. Customs Tariff Heading
No.25280090 of the Customs Tariff Act, 1975 whereas Ground Colemanite
was Natural Ca-1cium Borate and separate Entry of item having descriptron ol
Natural Ca-lcium Borates ard Concentrates thereof was available at Customs
Tariff Heading No.25280030 of the Customs Tariff Act, 1975. Hence,
appropriate classification of Ground Colemanite was Customs Tariff Heading
No.25280030 of the Customs Tariff Act, 1975. Thus, M/s. Superking have
wrongly classified Ground Colemanite (BzO3 4oo/o) under Customs Tariff
Heading No.25280090 of the Customs Tariff Act, 1975 which is required to bc
rejected and to be appropriately classiiied under Customs Tarifi Heading
No.25280030 of the Customs Tariff Act, 1975.

19. Section 114A of the Customs Act, 1962 provides for penalty lor short
lely or non-lely of Duty in certain cases. "Where the duty has not been lcvicd
or has been short levied or the interest has not been charged or paid or has
been pa-rt pard or the duty or interest has been erroneously refunded by
reason of collusion or any willful mis-statement or suppression of facts, the
person who is liable to pay the duty or interest, as the case may be as
amended under Section 28 shall also be liable to pay a penalty equal to the
duty or interest so determined". In this case, the mis-declaration ol description
;rnd classification is intentionally made and thc Importcr also appears liablc to
penalty under Section 1l4A of the Customs Act, 1962 as short payment o[
Duty is on account of/due to reason of willful mis-statcment or suppression oI
facts on the pa-rt of the Importer. The lmporter also appeared Iiable for
penalty under Section 114AA of the Customs Act, 1962 as Test Report of the
producer M/s. Etimaden has not been disclosed by M/s. Superking through e-
sanchit portal of the Department with intent to wrongly avail exemption lrom
payment of Customs Duty.

19.1 M/s. Superking have imported 7632 MTS totzrJly valued at Rs.
25,75,97,388/- of Boron Ore Concentrate ald wrongly claimed and availed rhe
benefit of exemption from payment of Customs Duty as per Sr.No.113 of the
Customs Notification No. 72/2O12-Cus dated 17.03.2012 as amended vidc
Notification No.28/201S-Cus dated 30.04.2015 ald Sr.No.130 of Customs
Notification No. 5O/2017 dated 30.06.2017 for the period from 01.06.2017 to
30.06,20)7 and 01.07.2017 to 15.O1.2O2I respectively by declaring Ground
Colemarrite, BzOs 4Oo/o as Boron Ore as the exemption was available only to
Boron Ore. Out of the said goods, goods totally weighing 432 MTS total)y
valued at Rs. 1 ,49,00,544/ - [Assessable Value] imported under Bills of Entry
Nos.6280945 dated 30.12.2019, 6454054 dared 13.01.2020, 6529669 darcd,I8.01.2020 and 6543195 dated 20.01.2020 had been seized being liable for
confiscation under Section 11 1(m) of thc Customs AcL, 1962 which was
subsequently released provisionerJ.ly by the competent authority. Further,
balance goods weighing 7200 MTS totally valued at Rs. 24,26,96,844/- which
were not available for seizure have been imported in contravention of the
provisions of Section a6$) ol the Customs AcL, 7962. For these contraventions
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and violations, the total goods fall under the ambit of smuggled goods within
the nrcaning of Section 2(391 ol the Customs Act, 1962 and hencc appeared
iiable for confiscation under the provisions of Section 111(m) of the Customs
A<:t, )962 in ers much as wrongly claiming and availing the benefit of Sr.
No.'l '13 ol the Customs Notification No.12/2O12-Cus dated 17.03 20'l 2 as
amended vide Notilication No 28/201S-Cus dated 30.04.2015 and Sr.No.130
of Customs Notification No.50/2017 dated 30.06.2017 and thr: Importer have
wrongly claimed the goods imported to be 'Ground Colemanite BzOt 4Oo/o

Natural Boron Ores'and are therefore liable for penalty under Section 112(a)
& (b) of the said Act for such acts of contravention.

20. Shri Upesh H. Thakkar, Director of M/s. Superking Glass and Ceramic
Pvt. Ltd. was responsible for import and he knowingly with intention to evade
Customs Duty wrongly claimed and availed the benefit of exemption from
payment of Customs Duty as per Sr.No.113 of the Customs Notification
No. 1 2 / 201 2-Cus dated 17 .O3.2O12, as amended vide Notihcation
No.28l20 1S-Cus dated 30.04.2015 and Sr.No. 130 of Customs Notification
No.50/2017 dated 30.06.2017. Shri Upesh H. Thakkar, D:rector of M/s.
Superking Glass and Ceramic Pvt. Ltd, contravened the provisions of the
Customs Act and failed to comply with provision of the Customs Act thereby
rendercd himself liable for penalty under Section 1 1 2(a) & (b), Section 1 1 4AA
and Section 1 17 of the Customs AcL, 1962.

2L. Therefore, a Show Cause Notice F.No.VIII/ 10-
05/Pr.Commr. lOe,A 12021-22 dated 12.04.2022 was issued to M/s.
Superking Glass and Ceramic h/t. Ltd., Survey No. 359 & 363/ 1&2, Vill-
Pansoli, Taluka & Dist: Kheda, Gujarat calling upon them to show cause to
the Commissioner of Customs, Ahmedabad having his offir:e at fst Floor,
CLlstom House, Near All India Radio, Navrangpura Ahrnedabad-
380009(Gujarat), as to why:-

(i) The classification of Customs Tariff Heading No.25280090 declared
as "Ground Colemanite (BzO:40%) Natural Boron Ore" given in the
Bills of Entry, as mentioned in Annexures A-1, A-2, A-3 & A-4 to the
Show Cause Noticc should not be rejected and the goods be
correctly classified under Customs Tariff Heading No.25280030 as
"Natura.l Ca.lcium Borate and Concentrates thereof';

(ii) The exemption of Basic Customs Duty (BCD) unde: (i) Notification
No. l2/2O12-Cus dated 17.O3.2O12, as amended (Sr.No 113) (till
30.06.2017) and (ii) Notification No.50/2017-Cus dated 30 06.2017,
as amended (Sr. No. 130) (01.07.2017 onwards) should not be
disa.llowed;

(iii) Differential Customs Duty amounting to Rs.1,47,53,50 1/- (Rupees
One Crore Forty Seven Lakhs Sixty Three Thousand Five
Hundred and Onc Only) as detailed in Annexures A-1, A 2, A-3 &
A-4 and consolidated at Annexure-A5 to the Shou, Cause Notice,
Ieviable on Boron Ore Concentrate imported by declaring as Boron
Ore should not be demanded and recovered from them under
Section 28(4) ofthe Customs Act,7962;

(iv) The goods having assessable value of Re.25'75'97 ,3881 - lRupees
Twenty Five Crores Seventy Five Lakhs Ninety Seven Thousand
Three Hundred and Eighty Eight Only) impor'-ed by wrongly
claiming as Boron Ore as detailed in A- 1 , A-2, A-3 & A-4 to the
Show Cause Notice should not be held as liable to conflscati.on
under Section 1 I 1(m) of the Customs Act, 1962;

Interest should not be recovered from them on the Differential
Customs Duty as at (iii) above, under Section 28AA of the Customs
Act,79621'

(v)
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(vii) Penalty should not be imposed on them under Section 114A of the
Customs Act, 1962;

(viii) Penalty should not be imposed on them under Section 114AA of the
Customs Act, 1962;

(rx) Penalty should not be imposed on them under Section 117 of the
Customs Acl, 1962;

(x) Protest lodged by them should not be vacated and Customs Duty of
Rs. 33,43,957/- (Rupees Thirty Three Lakhs Forty Three
Thousand Nine Hundred and Fifty Seven Onlyf paid Under
Protest towards their Differentia-l Duty liability should not be
adjusted against their total Differential Duty liabilities.

22. Shri Upesh H. Thakkar, Director of M/s, Superking Glass and
Ceramic Pvt. Ltd., Survey no. 359 & 363/ 1&2, Vill-Pansoli, Taluka & Ilist:
Kheda, Gujarat was also called upon to show cause to the Commissioner o[
Customs, Ahmedabad as to why:-

(i) Penalty should not be imposed on him under Section 1 1 2(a) & (b),
Section 114AA and Section I 17 of the Customs Act, 1962.

23. Written submission: Advocate of M/s. Superking Glass and Ceramic Pvt.

Ltd and its Director Shri Upesh H. Thakkar fi1ed written submission date
O1.O3.2024 on behalf of said importer M/s. Superking Glass and Ceramic Pvt.
Ltd arrd its Director Shri Upesh H. Thakkar wherein they interalia stated as

under;

23.1 As per the Orders of the Hon'ble Tribunal, the matters have to be
re-considered in the light of Test Reports of CRCL, New Delhi and the
judgments relied upon by the Importers:

23.L.2 'fhar the Hon'ble Tribunal has held that the issue whether Orr:

continues to be Ore after remova.L of impurities is considcrcd and decidcd by
the various judgments relied upon by the importers; that as per thc siud
judgments, which are referred to herein after, Ore does not cease to be Ore by
mere reason of removal of foreign particles and impurities; that as per thc
direcLions of the Hon'ble Tribuna-l, the matter has to be decided in the light ol
the said judgments, it would follow that the goods do not cease to be Ore by
reason of removal of the foreign particles/ impurities and hence cannot be

denied the exemption granted to Boron Ore; that the Test Report of CRCL.
New Delhi, relied upon ln the Show Cause Notice ltself clearly establishes
that the imported Eoods are "Boron Ore" and therefore covered under Sr.
No.113 of Notification No.L2l2O72-Cus and Sr.No.13O of Notification No.
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(vi) Penalty should not be imposed on them under Section 1 l2(a) & (b)

of the Customs Act, 1962;

23.1.1 That the Honble Tribuna-l has categorically held that question of going
to Wikipedia and Websites to ascertain the meaning of the term "Ore" does not
arise since the goods have been tested and on test CRCL, New Delhi has
reported that the goods are Boron Ore; that the Hon'ble Tribunal has hcld
that the matter has to be decided in the light of the said Test Reports of CRCL,
New Delhi; that since the Test Reports of CRCL, New Delhi categorically report
that the goods are Boron Ore, the benefit of the exemption cannot be denied
by holding that the goods are not Boron Ore.

5O/2O17-Cus.:



23.1.3 That Sr.No.113 of Notilication No.72 /2O72-Cus and Sr. No.130 of
Notiflcation No.50/2017-Cus, both gran ted exemption from basic customs
duty to "Boron Ores" falling under Customs Tariff Head:ng 2528; that
thcrefore, the only two questions which have to be answered are whether the
irnported goods lall under Customs Tariff Heading 2528 a:td whether the
irnported goods are a "Boron Ore"- As regards the first question, it is not in
dispute that the goods fa.ll under Tariff Heading 2528 and tha: as regards the
second question, the Test Report of CRCL, New Delhi, relir:d upon in the
Notice, clearly establishes that the goods are "Boron Ore". Accordrngly, the
goods were clearly eligible for exemption under the said two No-ificertions;

23.1.4 That very evidence relied upon in the Show Cause Not,ce, namely, the
Test Report of CRCL, New Delhi, establishes that the imported goods are
"Boron Ore"; that the Test report of CRCL, New Delhi, categorically states that
on the basis of the test carried out by CRCL alrd the ava.ilable technical
lil.crature, thc sample is "Mineral Colemzrnite- a Natural tlalcium Borate
(commonly known as Boron Ore); that it is s therefore clearfrcm the said Test
Report that the goods are Boron ore and therefore covered cy Sr.No.113 of
Notilication No.12/2O72-Cus and Sr. No.130 of Notification No.50/2017-Cus.

23,1.5 That, in response to letters addressed by SIIB, the CRCL, New Delhi
had by rciteratcd that the sample is "Mineral Colemanite- a Natural Calcium
Borate (commonly known as Boron Ore)" and that the same is not calcined;
that since CRCL, New Delhi, which is an expert body, has reported on the
basis o[ test that the imported goods are "Boron Ore", it is not open to the
department to disregard the said Test Report of an expert and to contend to
thc contrary that the imported goods are not "Boron Ore"; that they placed

rcliancc on following judgmcnts, which hold that Test Report of the CRCL,

New Delhi, which is arr expert body, cannot be disregarded:
H.P.L. Chemicals Ltd v CCE-20O6 1197) ELT 324
Orient Ceramics & Inds Ltd v CC - 2OO8 (226\ ELT
483 (SC).

23.1.6 That it is settled law that goods described in an exemption Notification
havc to be interpreted as commonly understood by persons dealing with the
same; that CRCL, New Delhi, which is an expert testlng authority, has on test
reported that the goods are Boron Ore as commonly known and therefore, the
goods cannot be denied the benefit of exemption given by the Notification to
"Boron Ore".

23.2 Question whether gooda are classifiable under CTSII 2528OO9O or
CTSH 2528OO3O is irrelevant for the purpose of exemPtion Notification:

23.2,1 Thal there is no dispute regarding the fact that the goods are

classifiable under Heading 2528; that since the Sr. Nos. 113 ard 130 of
Notifications Nos.).2/2O12 ar,.d 50 l2ol7 respectively, refer only to Heading
2528, it follows that for the purpose of claiming the exemption under the said

Sr. Nos. 113 ald 130, it is entirely irrelevant whether the goods fall under
Sub-Heading 25280090 or Sub-heading 25280030. Therefore, the contention
in thc Show Cause Notice that the said goods are correctly classifiable under
Sr-rb heading 25280030 is irreleva-nt and has absolutely no bearing on the
eligibility to exemption.

23,2,2 That the Show Cause Notices have proceeded on the erroneous
premise that the exemption under Sr. No.113 of Notification No.i2/2012-Cus
and Sr. No.l30 of Notification No.5O/2017-Cus is confinecl and restricted only
to "Natural Ore" i .e. naturally occurring raw and native mineral as obtained
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from the mine and containing various foreign material, impurities and other
substances. According to the Show Cause Notices, if after extracting such
Natural ore from the mine, it is subjected to physical processes of removing,
the foreign material, impurities zrn d other substemces, it ceases to be "Natural
Ore" and becomes "Concentrated Ore" and is not covered by the said Sr. No.

113 of Notification No.12l2012-Cus and Sr. No.l30 of Notification
No.50/2017-Cus. The said basis for denying the exemption is totally
untenable in 1aw.

23,2,3 That a bare perusal of the said Sr. Nos. 1 13 a-nd 130 of Notiflcations
Nos. 12 /2O12-Cus and 50/2017-Cus respectively, would show that they cover
"Boron Ores" without any qualification or restriction and once the CRCL, New
Delhi has on test reported that the goods are "Boron Ore" as commonly
known, the benefit of the said exemption cannot be denied on the ground that
the sa-id Boron Ore is not in its natural state as mined, but has been subjected
to the physical process of removing the foreign material, impurities and othcr
substances.

23.2.4 Thal there is no restriction or condition in the said Notihcations that
the Boron Ore should be in the state or condition in which it is mined i.e. with
foreign particles, impurities and other substances; that there is no stipulation
in the sard Notifications that if the Boron ore is imported after removing the
foreign particles, impurities and other substances, it would not be entitled to
the exemption.

23.2.5 That by contending that the expression "Boron Ores" appearing in the
said Sr. Nos. 113 and 130, must be confined and restricted to Natural Boron
Ores i.e. Ore in the state arrd condition in which it is mined without removing
the impurities/ foreign particles, the Show Cause Notice has committed the
error of reading into the Notification additional words and conditions which
are absent in the Notification; that placed reliance on the following judgments
which hold that it is not permrssible to read into the Notification, any
additional words or conditions/ restrictions which are not stipulated in thc
Notification:

Inter Continental (India) v UOI - 2003 (154) ELT 37
(Gui)
Affirmed in UOI v lnter Continental (lndia) - 2008
(226) ELr r6 (SC)

Kantila.l Manilal & Co v CC - 2OO4 (173) ELT 35.

23.3 With effect from 1:t March 2OO5-the entry "Natural Boron Ore" in
the earlier exemption Notifications has been replaced by the entrv

23.3.1 That while the Notifications prior to 1"r March 2OO5, viz. Notification
No.23l98-Cus (Sr. No.20), Notification No.20l99-Cus (Sr. No.22), Notification
No.16/200-Cus (Sr. No.50), Notification No. I7/2001-Cus (Sr. No.54) and
Notification No.21/2000-Cus (Sr. No.57),all used thc expression "Natural
Boron Ore", with effect from l"r March 2005, by amending Notification
No.11/2005-CUS, the expression "Natural Boron Ore" was replaced by the
expression "Boron Ores";

23,3.2 That the word 'Natural' which qualified Boron Ore in thc notifications
in force prior to l"t March 2005 was consciously dropped by the amending
Notification i1/2005-Cus and subsequent Notifications Nos, 12/2012-Cus
and 5O/2O17-Cus a:nd the singular "Ore" was made into plural "Ores". With
effect from 1"t March 2005, the exemption is avallable to all types of Boron
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Ores and is not restricted or confined to only Natural Boron Ort: i.e. ore in the
condition in which it is mined; that the contention in Para 16,.3 of the Show
Cause notice that the exemption is available only to Natural Boron Ore, is
clearly erroneous in view of the dropping of the word Natural lrom the
Notifications with eflect from l March 2005; that the contcntion that the
goods should not bc Concentratcd Orc and should be in thc naturai state in
which they are mincd, without remova.l of foreign partir:les and such
contention is not tenable in view of the specific and conscious dropping of the
word Natural from the Notifications with effect from I "t March 2005;

23.4 Contentiona in Show Cause Notice are contrary to the law laid down
by the Hon'ble Supreme Court and the Hon'ble Tribunal:

23.4.1 That the contention that the expression "Boron Ores" appearing in
the Notillcations means only the Ore as mined in its native state and does not
cover "Concentrated Ore" i.e. Ore from which foreign materials have been
removed, is plainly contrary to the decision of the Honble Supreme Court in
the case of Minerals & Metals Trading Corporation of lndia v IJOI & ors- 1983

(13) ELT I542 (SC), in which it is held that the term "Ore" cannot refer to the
Ore as mined and that the term "Ore" means Ore which is usable and
merchantable and as commercia. y understood;

23.4.2 ThaL the Honble Suprcme Court has held that the tcrm "Orr:" cannot
be construed to mear the Ore as mined since the Ore as mined would be

mainly rock which in that state cal neither be imported nor marketed; that
the Hon'ble Supreme Court has heid that the Ore as mined has necessarily to
be subjected to the physical processes of removing the foreign particles,
impurities and other substances by which it becomes concentrated and that
thc orc does not ceasc to be Ore when it is thus concentrated and it is also
im material that it is imported in powder or granule form;

23.4.3 That the contention in the Show Cause Notice that ore ceases to be

ore on removal of the foreign materials from it, is plainly erroncous and
contrary to the said decision of the Honble Supreme Court and the lolJowing
decisions of the Tribunal, which have been disregarded while issuing thc Show
Cause Notice:

a) CC v Hindustan Gas & Industries Ltd - 2006 t202t ELT 693:
This decision examined the scope of the term "Ores" zrppearing
in Sr. No.lO of Notification No.S/98-CE dated 2-6-1998 and by
following the a-foresaid decision of the Hon'ble Supreme Court in
the case of MMTC, held that the term "Ores" will cover
"Concentrated Ore". It was heid that the term "Ore" is the genus

and "Concentrated Ore" is a specie of Ore and therefore covered
by the term "ore".

b) CC v Electro Ferro Allovs P, Lrd- 2OO7 l2l7 ELT 3O2: In this
decision it was held that the term "Ores" appearing in Sr. No.21

of Notification no.2/2OO2-CE dated I-3-2OO2, covers
"Concentrated Ore" since the is the genus ard
"Concentrated Ore'is a species of Ore. The aforesaid decisions in
MMTC and Hindustan Gas & lndustries Ltd were followed in
th is dccision.
Shri Bhavani Minerals v CCE-2O19 (3661 EL'r 1O41 : ln this
decision it was held that the term "Ore" appearing in the

expression "lron Ore fines" in exemption Notification
no.62l2OO7 -Cus dated 3-5-2007 would cover Concentrated ore.

The aforesaid decisions were followed in this dec.sion.

c)

Page 24 of 52



23.4.4 That the very definitions of 'Concentrated Ore" relied upon in the
Show Cause Notice show that Concentrated Ore is purilied dre or dressed ore;
that concentrated ore is therefore a specie of the Genus Ore as held by the
aforesaid decisions; that in the said decision of the Honble Tribunal in the
case of ShriBhavani Minera.ls, in Para 5.1 it is held that as per the HSN notes
both ore and ore concentrate a-re ores and that the said HSN Notes do not
make any distinction between the two.

23.5 Contentions raised in the Show Cause Notice based on website of
EtiMaden which was not updated are untenable:

23.5.1 That the Show Cause Notice has in Paras 10.1.6 and 10.2 placed
reliance on website of EtiMaden to contend that as per the said website, thc
B2O3 content of Colemanite ore mined from open quarry is between 27o/o -

32Vo and the Colemarite ore is made usable and valuablc by EtiMadcn by
using various mining methods which enriched by physical processes and
converted into concentrated boron products; that it is contended that by
processes of enrichment grinding in hi-tech concentrator facilities the mined
Colemanite ore having B2O3 ranging between 27%o-32o/o is enhanced lo 4O'k;

23.5.2 That by Certifrcate dated 1sth February 2021, EtiMaden have clatrified
that the B2O3 content of their natural borates are not updated frequently on
their website since it changes with the nature o[ the ore vein opcrated; that
they have further clarified that the boron lumps have B2O3 content ranging
from 38-42o/o and these are simply powdered and no chemical treatmcnr is

done; that they have further clarified that the Boric Oxide content differs in
every ore vein and that they give specification and certificate of andysis in
respect of each shipment.

23.5.3 That in the circumstances, the contentions raised in the Show cause
not.ice based on the website which was not updated, to the cffect thar rhc
B2O3 content in the mined Colemanite is only between 27 -32oh is
misconceived and untenable ;

23.6 Scope ofSr. Nos.l13 and 13O of Notifrcations Nos. 12l2O12-Cus and
50/2O17-Cus respectively cannot be determined by reference to other
entries in the Notification:

23.6,1 That the scope ofthe expression "Boron Ores" appearing in Sr.No,1l3
of Notification No.7212O72-Cus and Sr. No.130 of Notification No.50/2017-
Cus calnot be determined by reference to other entries in the said
Notihcations; as laid down in the following judgments, cach entry in a

Notification is a distinct, separate and self-contained exemption and the scope
of an entry in the Notification has to be determined independently based on
the words/terms used therein and not by comparison with or reference to the
terms of some other entry in the Notification:

Tata Tea Ltd v CCE - 2OO4 (164) ELT 315
Indian Oil Corporation v CCE - i 99 1 (53) ELT 347 .

23.6.2 That in view of the decisions of the Hon'ble Supreme Court and the
Honble Tribunal, the expression "Boron Ores" appearing in Sr. No. I13 of
Notification No.12/2O12-Cus and Sr. No.l30 of Notification No.50/2017-Cus,
is on its own terms to be considered as wide enough to covcr the Ore, which
after mining has been purifred by removal of foreign matter, it is immaterial
that the said Sr. Nos.113 and 130 do not specifically mention Concentrated
Ore; that in respect of Boron Ores, the scope was with effect from 'l 

"t March

Page 25 of 52



2005 specifically broadened and widened by consciously dropping the word
Natural and by making the singular "Ore" into plural "Ores"; that the scope ol
entry relating to Boron Ores cannot therefore be restricted by comparison with
other entries in the Notification;

23.7 Reliance placed on proceedings in respect of Indo Borax and
Chemicals is misplaced:

23.7.7 That the reliance placed in the Show Cause Notice on the proceedings
in case of another importer viz. Indo Borax arrd Chemicals is totally untenable
in law; that the goods imported by the said importer were Ulexite which are
not the goods imported in the present case and therefore, no reliance can be
placcd on the proceedings in the said case of import of Ulexite r:ven though the
supplier and producer were the same as in the present case, that moreover,
every case has to be examined on its own merits and on the basis of evidence
available in the case in question; that the present case cannot be decided on
the basis of evidence available in some other case and that too in respect of a
product different from that in the present case.

23.8 Latger period of Limitetion inapplicable in the present case:

23.8.1 That without prejudice to the aJoresaid submissions, ir.r any event, the
Show Cause Notice is partly barred by time, having been served after the
expiry of the limitation period of two years specified in Section 28(l) of the
Customs Act 1962; that to the extent the Show Cause Notice extends beyond
lhe normal period of Iimitation of two years provided in Sectir;n 28 ( 1) of the
Customs Acl 7962, the same is therefore barred to that extent.

23.a.2 That the larger period of limitation of five yea-rs specified under
Section 28(4) of the Customs Act I962 is inapplicable in tlre present casc
since there is no collusion or wilful mis-statement or suppression ol facts on
part o[ the importer; that the larger period of limitation under Section 2814) of
the Customs Act 1962 had been invoked in the Show Causr: Notice on the
totally untenable ground that the imporeter had willfully mis-stated the
classilication of the imported goods for claiming the benelit of the said
Not.ifications and that in the Bills of Entry the Appellant willfully mis-stated
thc goods to be Ground Colemanite B2O3 40% Natural Boron Ore instead of
Concentrate of Ore;

23.8.3 That it is settled law that claiming of a particular r:lassification or
Notification is a matter of belief on the part of the importer and, the claiming
of a particular classification or exemption Notification does not amount to mis-
dcclaration or willful mis-statement or suppression of facts.

23.8,4 That the importer had correctly the described the goods in the Bills of
Entry as Ground Colemanite B2O3 40% Natural Boron Ore which they indeed
are as evident from the Test Report of the CRCL, Delhi which Lhe Department
is relying upon in the sard Notice; that as laid down in the following
judgments, the claiming of a particular classification or Notification with
which the depa-rtment subsequently disagrees does not alrlount to mis-
declaration or wi1lful mis-statement or suppression of facts:

Northem Plastic Ltd v Collector - 1998 (101) ELT 549 (SC)

CC v Gaurav Enterprises - 2006 (193) ELT 532 (BOM)

C. Natwarlal& Co v CC-20 1 2-TIOL-2 17 l -CESTAT-MUM
S. Rajiv & Co. v CC - 2Ot4 \3021 ELT 4l'2
Lewek Altair Shipping R/t. Ltd. v CC -2019(366) ELT 318 (Tri- Hyd) Upheld in
2019 13671 ELT A328 (SC)
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23.8.5 That a number of Bills of Entry were assessed by the proper officer of
customs and were not system assessed; that as evident from the Examination
Order in respect of such Bills of Entry, one of the Mandatory Compliance
Requirements Examination Instructions was to "VERIFY THAT THE GOODS
ARE BORON ORES" for the purpose of exemption under Sr. 113 of Customs
Notification No. l2/2O72-Cus dated l7.O3.2O12 and under Sr. 130 of
Customs Notihcation No. 50/2017 dated 30.06.2017; that it is therefore clear
that the issue whether the goods are Boron Ores or not was specifically
examined in the case of number of Bills of Entry and the exemption benefit
was extended by the proper oflicer of customs after such verification /
examination and accordingly, it cannot be said that there was any willful mis-
statement or suppression of facts on our par-t; that when the proper officer of
customs has in a number of Bills of entry extended the exemption after
verihcation and satisfaction that the goods were Boron Ores, the largcr period
of limitation cannot apply merely because the department subsequently
entertains a different view on the scope of the Notificat.ion.

23.a,6 That when the goods are declared to be Ground (i.e. Powdcrcd)
and a-Iso examined and verifled by the proper ollicer of customs, it was known
to the assessing oflicer that the Ore was not imported as mined; that the
assessing officer however gralted the exemption on the correct understanding
that Concentrated ore is also Ore; that merely, because subsequently the
department has chalged its view that Ore must mean only Ore as mined, that
cannot constitute wi1lful mis-statement or suppression of facts.

23.9 Section 11f (m) of the Customs Act 1962 has no application

23.9.1 That the contention that the goods are liable to confiscation on thc
ground that the importer had allegedly mis-classified the same and/or
allegedly claimed wrong exemption, is totally unsustainable in law; that thr:
goods had been correctly described in the Bills of Entry and there was no mis-
declaration as regards the description, value or other particulars of the goods;

23.9.2 That mere cl.aiming of an allegedly incorrect classification or
notihcation does not attract thc provisions of Section 1 i 1(m) of thc Customs
Act 1962: that Section 111(m) is attracted only where the goods do not
correspond to any particular mentioned in the Bill of Entry and claiming of a
particular classification or Exemption notification is not a statement of any
particular of the goods as explained hereinabove;

23.10 Redemption fine cannot be imposed since goods were neither
seized nor are available for confrscation:

23.10.1 That without prejudice to the aforesaid submissions, in aly event, no
redemption fine can be imposed since the goods were neither seized nor ar(l
available for confiscation; that no redemption fine cal be imposed in respect o[
goods which were not seized and which were not available for confiscation as
Ia.id down in the following decisions:

- CC v Finesse Creation Inc- 2009 (248), ELT 122 Bom

- upheld in Commissioner v Finesse Creation Inc-2O10 (255) ELT Al20

- Commissioner v Sudarshan Cargo P. Ltd - 2010 (258) ELT 197 (Bom)

- Chinku Exports v CC - 1999 (1 12) ELT 400

- upheld in Commissioner v Chinku Exports- 2005 (184) ELT A36 (SC)

(SC)
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- Shiva Kripa Ispat P. Ltd v CC - 2009 (235) ELT 623-Tri-LB upheld in
Commissioner v Shiva Kripa lspat P. Ltd -2015 (318) ELTA259 (Bom)

23.11 No penaltiea are imposeble:

23.f1.1 That no penalties car be imposed under Section 114A and Section
1 17 ol the Customs Act, 1,962; that there has been no collusion, wilful mis-
statement, suppression of facts or lalse declaration on part of the importer
and that thercfrrre no penalty can be imposed under Section 114A of the
Customs Act 1,962; that as explained above, the goods are not liable to
confiscation under Section 111(m) of the Customs Act 1962, no penalty can be
imposed under Section 117 of the Customs Act 1962; that it is settled law as
Iaid down in the following judgments that claiming of a particular
classification or Notification with which the department does not agree does
not justify imposition of penalty:

C. Natwa-rlal& Co v CC - 20 | 2-TIOL- 2 17 1 - CESTAT-MIJM

S. Rajiv & Co, v CC - 2Ol4 (3O2) ELT 41.2

Korcs (lndia) Ltd. 2019(5) TMI922.

24. Personal Hearing: Personal Hearing was fixed on 01.03.2024 for M/s.
Superking Glass and Ceramic Pvt. Ltd and its Director Shri Upesh H.

Thakkar, Director. Shri J. C. Patel, Advocate, on behalf of the importr:r and its
Director attended the Personal Hearing held on O1.O3.2O24 wherein he
reitorated submission dated 01.O3.2024 arrd also submitted the compilation
ol the provisions ard case laws.

25. Findingsl I have carefully gone through the Show Cause Notice dated
28.12.2O2O ,written submission dated 01.03.2024, relevant provisions of law
and various decisions relied on by the advocate in their submrssion on behalf
of M/s. Supcrking Glass and Ceramic Pvt. Ltd and its Director Shri Upesh H.
Thakkar and records ofpersonal hearing held on OI.O3.2O24.

26, This denovo proceeding has been initiated consequent to the CESTAT's
Finai Order No 1 1055-1i056/2023 dated 28.04.2023 in respect of Appeal No.

Cl1Ot5Ol2O23 and C/1019512023 filed by M/s. Superking Glass and
Ceramic Pvt. Ltd. and its Director Shri Upesh H. Thakkar respectively. In the
said Ordcr daled 28.04.2023, CESTAT has remanded the mat-ter back to thc
original Adjudicating Authority to decide the issue on the samc tcrms as

mentioned in the Order No.A/ 10118-lO).34/2023/2018 dated 25.01.2023
passed by CESTAT. Relevant Para of CESTAT's Final Order No A/10118-
1013412023/2018 dated 05.06.2018 is re-produced :-

"04. We haue carefullg consi.dered the submission made bA both the sides and
pentsed the records. We find that exemptinn under the aforesaid notiftcation i,s

proued to goods uiz. 'Boron Ore'. From the pentsal of the findingr of adjudtcating
aullaoilA, the test report of the product shola.ls that the goods i^s 'Boron Ore'
howeuer, the same obtained after remnual of impuities. The adjudicating
authonty has relied upon Wiktpedia and Website for the meaning of 'Ore'. In our
considered uiew, uhen the test reports are auailable on record, th-ere b no need
to go to the website and Wiktpedia. Whether the goods tuill remoin as Ore after
remoual ol impurities has been considered in uarious judgement cite:d by the

appellanLs. Howeuer, the adjudicating authoity has not proyterly considered
uarious delence submission made bA the appelLants and tlTe judgements relied
upon bg Lhe appellants.

Page 28 of 52



05. Accordinglg, ue are of the uiew that matter needs to be reconsidered. in
the light of the test reports and judgements relied upon by the appellont. AIL the
issues are kept open. Impugned orders are set asi.d.e. Appeals are allowed by
way of remand to the adjudbating authoitg."

27. Issue for consideration before me in this denovo proceeding are
as under:-

27.1 Whether the goods imported by M/s. Superking Glass and Ceramic Pvt.

Ltd under various Bills of Entry as mentioned in Annexure A- I to A 4 of thc
Show cause Notice, declared by them as "Ground Colemanite lB2O3 4O%)

Natural Boron Ore" classified under Customs Tariff Item No. 25280090 should
be rejected and the goods be classifred under tariff item No. 25280030 as
"Natural Ca.lcium Borate and concentrates thereofl'?

27.2 Whether the exemption of Basic Customs Duty (BCD) under (i)

Notilrcation No. 12/2O12-Cus dated 77.O3.2O12, as amended (Sr. No. 113) (till
30.06.2017) and (ii) Notification No.50/20'17-Cus dated 30.06.2017, as
amended (Sr. No. I 30) (O 1 .07.20 17 onwards) should be disallowed?

27.3 Whether the goods imported by M/s. Superking Glass and Ceramic Pvt.

Ltd under variou s Bills of Entry as mentioned in Annexure A- l to A-4 of the
Show cause Notice are liable to confiscation or otherwise?

27.4 Whether M/s. Superking Glass and Ceramic Pvt. Ltd are liable to pay lhc
differentia.l amount of Customs Duty, as deta.iled in Annexure A- I to A-4 oI
the Show Cause Notice under Section 28$) of the Customs Act, 1962 and
whether they also liable to penalty under the provisions of Section ll2la)/112
(b), i14A, 114AA and Section 117 ofthe Customs Act, 1962?

27.5 Whether, Shri Upesh H. Thakkar, Director of M/s. Superking Glass and
Ceramic Pvt. Ltd is 1iab1e to Penalty under Section 112(a) & (b), Section I l4AA
and Section 1 17 of the Customs Act, 1962?

24, Points at Sr. No. 27.2 Lo 27.5 supra, viz. Eligibility of Exemption
Notification, Duty liability with interest atnd penal liabilitics on importer as
well as its Director would be relevant only if the main point stated at Sr, No.
(28.1) supra is answered in the ailirmative. Thus, the main point is bcing
taken up firstly for examination.

29. Whether the goods imported by fUls. Superking Glass and Ceramic
Pvt. Ltd under various Bills of Entry as mentioned in Annexure A-1 to A-4
of the Show cause Notice, declared by them as "Ground Colemanite
IB2OS 4Oo/"1 Natural Boron Ore" classified under Customs Tariff Item No.
2528OO9O should be rejected and the goods be classified under tariff item
No. 2528OO3O aa 'Concentrate of Natural Calcium Borate' or 'Concentrate of
Boron Ore'?

29,L.1 I iind that Hon'ble Tribunal in thcir Ordcr datcd havc stated thal"
.....that In our considered view, when the test reports are available on record,
there is no need to go to the website and Wikipedia". I [rnd that present case
is not merely based on the Test Reports, but it is zrlso based the supplier's
activities, HSN of Section 2528, atd mea:ring /definition of Ore and
Concentrate etc. First of a-11, it would be worth to discuss the Test Reporls.

29,L,2 I find that initially, the sample were dram from the import of
impugned goods imported vide Bill of Entry No.6454054 dated 1 3.0 1 .2020 by
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the importcr. The sample drawn was sent to CRCL, Vadodara vide Test Memo
No. O6/2019-20 dated 24.O1.2O2O. CRCL. Vadodara vide Test Report dated
06.02.2020 reported as under :

29.1.3 The test report dated 21.01.2020 of sample drawn under panchnama
dated 14.01 .2O2O for the consignment imported by M/s.Raj Borax Pvt.Ltd,
with identica.l description and supplied from same producer of Turkey was
received irom CRCL, Vadodara which was as under:

29.1.4 M ls. Superking did not agree with the test report given by the CRCL,
Vadodara and therefore requested the Joint Commissioner of Customs for re-
testing of the sample at CRCL, New Delhi. Accordingly, on approva.l of the
Joint Commissioner of Customs, another set of sample was sent to Centra-l
Revenue Control Laboratory, New Delhi vide Test Memo No. 14l2O79-2O dated
O2.O3.2O2O. The Joint Director, CRCL, New Delhi vide letter F.No.2S-Cus/C-
44/2O)9-2O dated 04.06.2020submitted Re-Test report in respect of above

mcntioned Test Memo which was as under:

"The sample is in the form of tphite powder. It is mainly composed of
borates of calcium, alongwith siliceous matter and other associated impurities
Iike silica, iron, etc. It is having following properties:

l. 7o Moisture (105 degree C) by TGA =0.62
2. 7o Loss on ignition at (900 degree C) by TGA = 24.24
3. "/" B2O3 (Dry Basis| = 37.3O
4. o/o Acid insoluble = 4.42
5. XRD Pattern =Concordant with Mineral
Colemanite

On the basis of the test caried out here and available technical
literature. the samD le was Mineral Colemanite- a Natural Oalcium Borate
lCommonlv known as Boron Orel",

29,1.5 The Joint Commissioner, SIIB, Customs, Surat r.ide letter F.No
VIII/ 14-01/SIIB/Boron Ore/Raj Borax/1,9-20 dated 16.06.2020 requested the
Head Chemica-l Examiner, CRCL, New Delhi to send detailed report covering
all the points of test memo as the re-test report received from CRCL, New

Delhi for all similar cases does not cover all queries / questionnaires given in
the Test memo. In response to the said lctter, the Joint Director, CIICL, New

Delhi vide Icttcr F. No.25-Cus /C-4O-47 12O19-2O dated 24.O6.2020submitted
point wise reply as under:

"Point (I,il&VI) sample is coLemanite, d Natural Calcium Borote
(Commonlg known a,s Boron Ore)

Point (l ) The sannple ls ln poud.er Jonn (Crltshed/Grtn,ded)
Point (lV) The sample is not calcined
Point (V) Tlrc sample is in the form of Colemanite Mineral"
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"sample was in the lorm of off-white fine powder, mainiy compose d of oxides
of Boron & Calcium alongwith siliceous matter wherein B2O3 was 40.9o/o by
weight and CaO was 24.9o/o by weight.

"The sampLe b in the form of gtagish powde". It i.s mainlg composed of
oxides oJ Boron & CaLcium aLongwith siliceous matter.
B2O3 = 47.60/o bu utt,
Cao = 27.3 % bg wt.
Lo.ss on ignition at 900 degree C = 28.9% by u.tt.

Lo.s.s on drying at 105 degree C = 0.8o/o bg u.tt."



29.L.6 The Joint Commissioner, SIIB, Customs, Surat vide letter
F.No.VIll/ 14-01/ SIIB/Boron Ore/Raj Borex/ 79-20 dated 01.07.2020 again
requested the Head Chemical Examiner, CRCL, New Delhi to clarify whether
the sample was Boron Ore or Boron Ore Concentrate and what was the
process through which the sample was enriched/ concentrated with following
queries / questionnaires: -

Points raised in
the Test Memo

Point I
Whether rhe
samplcs were in

I form in which thev
are found naturally
on earth
Polnt IV
Whether the goods
are processed using
calcination or
enriched /
concentrated by
using any other
method

Whether the samples
were in form in which
they are found
naturally on earth

Whether the goods are
processed using
calcination or

Details
mentioned
in Test
Reports
The sample
commonly
known
Boron Ore.

IS

Samples are
not calcined

Since, the test report was not
clear as to whether the sample
was Ore / Ore Concentrates thc
classihcation of thc product
under Custom Tariff could not
be decided.

The website of
Eti m aden(su pplie r of imported
goods) mentioned that B2O3

Remarks

Since, the test report was not clc
as to whether the samplc w

AS Orc / Orc Concc n Lrate s

lar
as

thc
classification o[ the product undcr
Custom Tariff could not be decided

The website of Etimaden(supplier oi
imported goods) mentioned that
B2O3 contents of the Colemanite
Ore mined a:e 27o/o to 327o whcrcas
the technical data sheet of Ground
Colemanite shows the B2O3 contenr
as 4Oo/o. Thus, there must bc any
proccss involved by which thc
conccntration of the product u,:rs

increased frorn 27 -32o/o to 407o, i.e.
it appears that the product is
enriched in concentrator plant to
obtain concentrated product. Copy
of technrcal data sheet and print out
taken from website are enclosed.

29.1.7 In response to above letter, the Joint Director, CRCL, New Delhi
vide letter F. No. 2S-Cus lC-4O-47 /2019-20 dated 08.O7.2O2O send the para-
wise reply as under-

Points raised by you Comments
Natural Borates and
Concentrates thereof
(whcthcr or not
cdcined) was
mentioned in Custom
Tariff. The sample is a

natural calcium boratc,
Mineral Colemanite a

Naturerl Calcium tsorate
(Commonly known as
Boron Ore) was
mentioned in the rcport.
The sample under
reference are not
undergone arny process

Remarks as per your letter
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enriched / concentrated
by using any other
method

contents of the Colemanite Ore
mined are 27Vo lo 32o/o whereas
the technical data sheet of
Ground Colemanite shows the
B2O3 content as 4070. Thus,
there must be any process
involved by which the
concentration of the product
was increased lrom 27 -32o/o to

ol calcination.
Labclratory
comment on the
s!srt!4c-- rnelerct--erd
proceas undergone. It
can give the final value
of o/o 8203.

tnoCan

4Ook, i.e. it appears that the
product is enriched in
concentrator plant to obtain
concentrated product. Copy of
tcr;hnical data shcet and print
out takcn from website are
enclosed.

I find that at onc instance, CRCL, Delhi says that sam;le is "e_N-a!U4
Calcium Borate (Commonly known as Boron Orel" and on anqther
instance says that "Laboratory cannot comment on the st:rrting material
and process underqone. It can give the final value of "k 8203". Thus, t

find that the Test Report of CRCL, Delhi is not conclusi\.c to certain extcnt
that CRCL Delhi has specifically stated that "Laboratory cannot comment
on the starting material end procesa undergone". Further it is stated that
based on available technical literature, they have reported that sample is
of 'Natural Calcium Borate lCommonly known as Boron Ore)'. Further,
Joint Commissioner, SllB, Customs, Surat, vide letter dated O:1.O7.2O2O had
specifically asked CRCL Delhi that "Whether the samplcs 'vere in form in
which they are found naturally on earth". The CRCL, Delhi vide their reply
dated 08.07.2020 has replied that "Natura.l Borates and Conc,3ntrates thereol
{whether or not calcincd) was mentioned in Custom Tariff. 'Ihe sample is a
natural calcium borate, Mineral Colemanite- a Natur:rl (lalcium Boratc
(Commonly known as Boron Ore) was mentioned in the report"

Thus, I find that there was nothing in Test Report of CRCL, Delhi which
indrcatc methodology adopted for testing and determination of sample as
i\-alural Calcium Boratc (Commonly known as Boron Orc)'. The CRCL, Dclhi
has also admitted that thc sample they tested were in poutd,er forrn
(Ct'ushed/Grlnded) and. B2O3 uas 37.3Oo/". Thus, I find that the report of
CRCL also does not rule out the fact that some process hos been underqone.
Thus, I find that CRCL, Vadodara has also said that the samp!.e r-r.ra.s off-white
fine powder, wherein U2O3 was 4O.9o/o by weight. CRCL, Delhi, also stated
that sample was in powder form (crushed /grinded). Further sample of M/s.
Raj Borex tested by CRCL Vadodara also stated that sample was in grayish
pouder mainlg ulerein B2O3 was 41.6%. Thus, I find that product haue
undergone some process, possibly concentration in the concentration plant (as

indicated in the website of Etimaden) which resulted in the increase of B2O3
content from 27 -32oh Lo 41.5%o/38.5%o.

29.L.8 Further, I find that during investigation of an identical goods by
D.R.l., Surat in case of import of "ULEXITE" described as "U LEXITE BORON

ORll" manufactured by same producer M/s Etimaden, Turkr:y and supplied
through same trader M/s Asian Agro Chemica.ls Corporation, UAE, it was found
that said product i.e., "ULEXITE" was a concentrated product of Natural Boron
Ore. The szud investigation in respect o[ import of "ULEXITE" described as

"ULEXITE BORON ORE" by M/s Indo Borax and Chemica.ls Ltd,3O2, Link Rose
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Building, Linking Road, Near Kotak Mahindra Bank, Santacruz West,
Maharashtra was completed resulting in issuance of the Show Cause Notice
no.DRI/AZUl SRU-O6 /2O2O /lndo-Borax dated 16112/2O2O. M/s Pegasus

Customs House Agency A^. Ltd., CHA of M/s Indo Borax and Chemica-ls Ltd
vide letter dated 03.07.2020 had submitted copies of import documents o[ M/s
Indo Borax which included the test report of 'ULEXITE' supplied by M/s
Etimaden, Turkey showing the description of the goods supplied as " Uexile,
Concentrated, GranuLa\ In Bulk 3_125mm"

29.1.9 The Show Cause Notice issued by DRI mentioned that the test report of
the consignment imported as ULEXITE BORON ORE' was obtained and as per

Test Report of Chemica-l Examiner, Grade-I, Central Excise & Customs
Laboratory, Vadodara a-11 such imported items were 'processed mineral Ulexite'
(as per the Show Cause Notice no. DRI/AZUISRU-O6 /2O2O /lndo-Borax dated
16/12/2O2Ol; that as per the literature available at site of M/s Etimadcn,
ULEXITE Granular was a refined product having lesser concentration of B2O3
t.e. 3O%o in comparison to their product "Ground Colemanite" which is having
minimum concentration of B2O3 at 4Oo/o. Hence, it was clear that "Ground
Colemalite" was a more refined and concentrated product and the test report o[
the producer in case of "ULEXITE" declared it as concentrated product and thc
presence of higher o/oage of B2O3 made it more concentrate. However, no such
test report of the producer M/s Etimaden had been disclosed by M/s Superking
in present case through e-sanchit porta-l/Customs Department.

29,l.LO I find that Hon'ble CESTAT , Ahmedabad in its Order dated
25.01.2023 has stated that" .....that In our considered. uiew, uhen the tesl
reports are auailable on record, there is no need to go to the website and
Wikipedio". I find that word 'Ore' and 'Concentrate' as referred in Chapter
2528 has not been defrned. Further, CRCL, Vadodara says that it is "off-white
hne powder and B2O3 was 40.5% by weight, CRCL, Delhi interalia stated that
"sample is in powder form (Cnrshed /Grinded) and B2O3 was 38.057n drv
basis. Further, CRCL, Delhi, in case of import by M/s. Raj Borex, stated that
"sample was of grayish powder and B2O3 was 4l.60/o . Thus, I find from these
Test reports that there is no dispute that process has been done on the
'Natura-l Boron Ore' ald in absence of the defrnition of " Ore" ald
"Concentrate' as mentioned in Chapter 2528, if would be appropriate to refcr
to the definition of " Ore" and "Concentrate" from the dictionary and
Wikipedia. To fortify this stand, I rely on the ratio of the decision of Honble
Kerala High Court rendered in the case of Taghar Vasudeva Ambrish v.
Appellate Authority for Advance Ruling - 2022 (631 G.S.T.L. 445 (Kar.) which
has held as under:

"l4,lt Ls uell settled that when the u.nrd is not defined in the Acl iLself, it is
pennisstble to rekr to the dictionaies to ftnd out Lhe generaL sense in u.thich the
word i^s understood in common parLance. lSee : Mohinder Singh u. Stote of
Haryana AIR 1989 SC 1367 and. Commi^ssbner of Central Exci.se, Dethi u.
Allied Air-Conditbning Corpn. (Regd.) - (2006) 7 SCC 73s = 2006 (202) E,L.T.
20e (s c )l

Further, Hon'ble Supreme Court in the case of Star Papcr Mills l-rd Vs
Collector of C.Ex. reported in I989 (43) ELT 178 (SC) has held that "Words
and expressions not d-efined in the statute, Dbtionary meoning is referabLe"

Hon'ble Rajasthan High Court in case of Godrej & Boyce Mfg. Co. Ltd
Vs. Commercia.l Taxes Oilicer, Anti-Evasion, Zone-|, Jaipur reported in 2017
(353) ELT 279 (Raj.\ has intera.lia held as under.
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'1 1. . . . . . In mg uieut, aLd of Wikipedta can certainlA be taken irlto consideration
by bolh Lhe sides. lf, some aid can be token out oI the meanLng gtuen bA
Wikipedia as it is also an encgcLopaedia, it maA not be uLhollg reltable but
ccrtainLg it can be taken into constderalbn and euen the Apex Courl has held
that aid of Wikipedia can also be taken into consi.deration. . . "

Thus, following the ratio of aJoresaid decisions of Hon'ble Supremc
Court relied on by the Hon'ble High Court of Kerala and Rajasthan High
Court, it would be worth to refer the definition of 'Ore'and Concentrate' from
Dictionary and Wikipedia. Since the definition of 'Ore'and Concentrate' has
already been discussed in detail at Para 11 to I 1.6 in the Show Cause Notice,
it is needless to reproduce the same but from the meaning of 'Ore' ald
'Concentrate'as defined in various Dictionaries and Wikipedia, as discussed in
Para 1 1 to 11.6 of the SCN, I find that Boron Ore'and 'Conr:entrate thereof
are two different and distinct product. From the definition of Ore' and
'Concentrate', I find that term "Ore" refers to a naturally ocr:urring raw and
native mineral which were produced by mines and contain various foreign
materierl and impurities. Ore was extracted from the earth through mining artd
treated or rehned to extract the valuable metals or minerals. The
"Concentrate" was dressed Ore obtained by passing through the physical or
physic-chemical operation viz. cleaning, washing, dryrng, separation,
crushing, grinding, etc. Natural Ore which was extracted from the mines
though might have predominance of a particular minera.l but oo not consist of
any particular mint:ral alone. It was a naturally occurring raw and native
minera.l which was produced by mines and contained various foreign material,
impurities and other substances and not suitable for further operations. Ore
was extracted from the earth through mining artd treated or re.fined to extract
the valuable metals or minerals. The "Concentrate" was the form or Ores from
which part or all of thc foreign matters have been removed and obtained by
passing through the physical or physic-chemical operation viz. cleaning,
washing, drying, separation, crushing, grinding, etc. Therefore, it appeared
from the above that Natural Ore consists of various minerals and other
minerals ard substances and therefore as such it could not l:e directly used
lor any further meuufacturing, whereas concentrate was [orm, from which
part or erll of the foreign matters had been removed.

29.l.Ll Further, I find that the terms Ores and Concentrates have been
defined in the Explanatory Notes of Chapter 26 of the HSN which defines that
the term 'Ore'applies to metalliferous minera.ls associated with the substances
in which Lhey occur and with which they were extracted from the mine; it also
applied to nat-ive metals in their gangue (e.g. meta.lliferous sands"). The term
'concentrates'applied to Ores which have had part or a-11 of the foreign matter
removed by special treatments, either because such foreign matter might
hamper subsequent metallurgica-l operations or with a view to economical
tran sport".

29.L.L2 Further, I hnd that Shri Upesh H. Thakka-r, Director of M/s.
Superking Glass & Ceramics Fvt Ltd in his statement dated 02. 1 1.2020 has
specifically admitted that they use imported goods 'Ground Colemanite' in
manufacture of Ceramic Glaze Mixture commonly known as Frit as such
without any processing. t find that although M/s. Etimaden have clarified in
thcir ccrtiflcate datcd l5-2-2O21 that the Boron content ol each zone varies

from 22-44ok and that B2O3 contents of their natural borates rue no1 updated
lrequently in their website; they have mentioned in the said ceftificato that the

unwanted stones, clay aIld other impurities are physica.l.ly separated; that
thereafter the boron lumps are subjected to pulverization, then powdered

wherein the crystallographic structure does not change. As per definition of
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'Concentration of Ore' (obtained from askiitians.com), the process of removal
of galgue (unwalted impurities such as earth particles, rocky matter, sand
limestone etc.) from the Ore itself is techniceilly known as concentration or C)re

dressing and the purified Ore is known as 'concentrate'. Thus, irrespective ol
the content of B2O3 in the Ore, the goods imported by the Noticee are nothing
but 'Ore Concentrate' of Natural Ca]cium Borate OR 'Boron Ore Concentrate'
and not 'Boron Ore' as contended by thc Noticee.

29.1.13 I find tllat M/s. Superking has contended that thc Department had
erroneously placed reliance on the proceedings in case of euother importcr viz.
Indo Borax and Chemicals. The goods imported by the said importer were

Ulexite which were not the goods imported by them in the present case and
therefore no reliance can be placed on the proceedings in the said case of
import of Ulexite even though the supplier and producer were the same as in
the assessee's case

In this regard, I find that the Department has rightly relied upon the
said case as the product imported by M/s. Indo Borax and Chemicals ltd,
namely "ULEXITE BORON ORE" was manufactured by same producer M/s
Etimaden, Turkey and supplied through same trader M/s Asian Agro Chcmica)s
Corporation, UAE and it was lound that said product i.c., "ULEXITE" was a

concentrated product of natura.l boron Ore despite havrng much less B2O3
content than that of the product of the Noticee. M/s Pegasus Customs Housc
Agency Put. Ltd., CHA of M/s Indo Borax and Chemica.ls Ltd vide letter dated
O3.O7.2O2O had submitted copies of import documents of M/s Indo Borzr.x

which included the test report of 'ULEXITE' supplied by M/s Etimaden, 1'urkcy
showrng the description of the goods supplie d as "Uexite, Concentrated.
Granular, In BuLk 3_125mm".

29,1.L4 Further, I find that from the print out taken from website of M/s
Etlmaden (http:/ /www.etimaden.eov. trl en) which stated that 'The B2O3
content of the colemanite Ore mined from open quarry i.s betueen a,(,27-%32" and
the print out of 'product technical data sheet' of Coiemanite (calcium Borate)
taken from website of M/s Etimaden and categorized at their website as

"Refrned Product" wherein it was mentioned that "The Ore is enrlched. ln
concerltrator pla,'rt to obtain concentrated. prod.uct. The Concentrated.
prod.uct ls pessed through crushlng a;.d grindirtg processes respectluelg
to obtaln mllled. product.

Thus, from the website of the supplier M/s Etimaden, and product
techniced data sheet, it is crystal clear that supplier M / s Etimaden has
processed the Ore in their concentrator plant and Boron Ore has br:r:n

enriched to obtain conccntrated product and lurthcr it was passed through
crushing and grinding process to obtain concentrated product. Thus, at no
stretch of imagiaation, it cen be considered as Natural Boron Ore rather
it is 'Concentrate of Boron Ore'.

29.1.15 Further, I find that M/s. Superking has produccd the Certificatc
dated 15.02.2021 issued by the overseas supplier M/s Etimaden wherein thcy
have specifically mentioned as under:

'After subtracting the mineral, as Aou maA knout, it b not possibLe to seLl

extracted. mo.ss together with the stones and other unwonled mateial since ang
of the customers do not want to pag for these unuanted stones, clag and. olher
impuities which are physbally separated. Then the lumps are subjected to
puluerization to make 75 micron potoder and here there is no chemical LreaLme nt
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done. Euen calcination is not done. The Boron lumps hauinq B2O3 content
ran.qing from 38 42o,(' ore simpLg powdered uherein crystollagraphic stntcture Ls

neuer changed. "

As per definition of 'Concentration of Ore' (obtained from
askiitians. com), the process of removal of gangue (unwanted impurities such
as carth particles, rocky matter, sand limestone etc.) from the Orc itself is
tcchnically known as concentration or Ore dressing and the purified Ore is
known as 'Concentrate'. Thus the goods imported by the Noticee are nothing
but 'Concentrate of Natural Calcium Borate'or 'Concentrate of Boron Ore'and
not 'Boron Ore' as contended by the Noticee.

29.1,16 Furlhr:r. I llnd that noticee have contended that Certi;lcate dated 1SIh

F-r:bruary 2021 , EtiMaden have clarified that the B2O3 content of their natural
borates are not updated frequently on their website since it changes with the
naturc of thc ore Vein operated. I hnd that it may be true that supplier may
havr: not updated their website. However, cven today on brow:;ing the website
www. of overseas supplier M/s. EtiMaden, in Technical Data Sheet of
Irroduct "Ground Colemanite", they mention "The ore is enriched in
concentrator plant to obtain concentrate product. The concentrated
product is passed through crushing and grinding processes respectively
to obtain hllled product". Thus, there is no dispute that overseas supplier to
protect their business interest have issued aJoresaid Certiiicate whereas, the
lact is that tho impugned goods is 'concentrated Ground (lolemanite' and
(-'xporter himsclf mentions as 'concentrated product' in the Technical Data
Shect of "Ground Colemanite" even after issuance of aforesaid Certificate
datcd 15.02.2021 .

29.L,L7 Thus, from the above discussion mentioned in Para 29.7.1 to
30. ). 16, on harmonious reading o[ the Test Results of CRCL, \'adodara, Delhi,
definition ol'Orc' and 'Concentrate' and the details mentioned in Technical
Data of the overseas supplier M/s. EtiMaden, I hnd that p:oduct "Ground
Colemeinite B2O3 4Oo/o Natural Boron Ore" imported by M/s. Superking is

actually 'Concentrate of Natura-l Ca.lcium Borate'or'Concentrate of Boron
Ore'and not 'Boron Ore'as contended by the Noticee.

3O. trIhether the goods "Ground Colemanite B2Og 4oyo Natural Boron
Ore" imported by M/s. Superking merit classification under Customs
Tariff Item No. 2528OO9O or Customa Tariff Item No. 2528OO3O? Further,
whether the Noticee is eligible for exemption of Basic Customs Duty
under (i| Notification No. 72l2OL2-Cus dated L7.O3.2O12, as amended (Sr.
No. 113) (till 30.06.2017) and (iil [otificetion No.50/2017-Cus dated
30,06,2OL7, ea amended (Sr. No. 13Ol (O1.O7.2O17 onwards).

3O.1 I l-rnd from the discussion made in Pata 29.7.L to 29.) 77 hereinabove
that product "Ground Colemanite B2O3 4Oo/o Natura.l Boron Ore" imported by
M/s. Superking is actually' Concentrate of Calcium Boron Ore'. The same are

covered under Chapter Heading 2528 of the First Schedule to the Customs
Tariff Act, 1975 which reads as under:

Chapter
Head

AND CONCENTRATI|S

itUrr

NATURAL
THEREOF
BUT NOT

BORATES
(WHETHER
INCLUDING

OR NOT
BORATES

CALCINED), 
I ll

Rate
oJ

Dutg
2528

PREPARF)D
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FROM NATURAL BRINE; NATURAL BORIC

ACID CONTAINING NOT MORE THAN 85% OF
H3 BO3 CALCULATED ON THE DRY WEIGHT

252800

1},'tt

25280020 KG lOYo

Natural calcium borates and conccntrates
thereof (whether or not ca.lcined)

25280090 KG 7Oo/"

I find that there is specific mention of Natural Calcium Borates and
concentrates thereof (whcther or not calcined) at Tari ff Item 25280030. 'l'hc

Noticee has also not raised any dispute so far as the classification of the goods

is concerned. Further, CRCL, Vadodara as well CRCL, Delhi have a.lso stated
that the sample were of Ca.lcium Borate. Hence, I find and hold that the
product/goods imported by M/s. Superking is 'Concentrates of Natural
Calcium Borates' which falls under Tariff Item 25280030 ol thc Custonrs
Tariff Act, 1975(51 oI 1975).

3O.2 I find that the importer has declered their impugned goods under
Customs Tariff ltem No. 25280090. On perusal of the above Para 30.2.1 it is
cleeLr that Customs Tariff Item No. 25280090 is for trthers'and importer is
dec.laring their import goods as "Ground Cr-rlenranite B2O3 +OVo Natural Boron
Ore". I find that there is specific entry for'Natural Borates arld Concentrate'. If
the imported goods is 'Natural sodium borates and concentrates thereol
(whether or nol calcined)' it merits classification under Tariff Item 25280010
and if the imported goods is 'Natural calcium borates and concentrates thercof
(whether or not calcined)'it merits classification undcr Tariff Itcm 25280030
Whereas, M/ s. Superking has classified under Customs Tariff Item No.

2528OO9O.1 find that a.ll the Test Reports as mentioned above state that'it is
oxides of Boron & Ca.lcium'. Thus, its merit classifrcation would be '25280030'
whereas M/s. Superking has mis classified under Customs Tariff Item No.

25280090.

3O.3 I Iind that it is well established that when a general entry and a special
entry dealing with same aspect are in question, the rule adopted and applied
is one of harmonious construction, whereby the general entry to the extent
dea.lt with by the special entry, would yield to the Special Entry. In this regard,
I would hke to rely on the ratio of thc decision of Honblc Suprcmc Court
rendered in the case of Moorco (India) LLd. v. Colleclor of Customs, 1994 Supp
(3) SCC 562 reported n 1994 l74l E.L.T. 5 (S.C.) wherein the Hon'ble Supreme
Court has intera.lia held as under:

" 4....The specific heading of classificatton has to be preferued ouer general
heading. The clause contemplates goods uthich mag be satisfging more thon one
desciption. Or tt may be satisfying speciftc and general desciption. ln either
situation the classificatinn which b the most specific has to be prelened ouer the
one which i-s not specifi.c or is general in nature. In other words, between the two
competing enties the one most nearer to the desciption should be prefened.

Natura.l boric acid containing not more than
85% of H3 BO3 ( calculated on the dry weight )

oa/,,KG

Natural borates and concentrates thereof
(Whether or not calcined), but not inciuding
borates separated from natural brine; natural
boric acid containing not more than 85 o/o of H3
BO3 calculated on the dry weight
Natural Sodium Borates and Concentrates
Thereof (Whether or not Calcined)

KG25280010

25280030

Others
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Where the class of goods manufacfr.Lred bg an assessee faLls sag in more than
one heading one of u.thich mag be specifb, other more speciftc, third most
spectftc and fourth general. The rule requtres the authonties to ctassifg the
goods tn the heading uhich satisfies most specific desciption... "

l'hus, in view of the aforesaid findings, I find that M/s. Superking has
mis classificd thcir imported goods under Customs Tariff Itenr No. 25280090
instead ol merit classification under Custom Tariff Item No. 25280030.

3O.4 I hnd that vide Finance Act, 201 1, there is vital substitution in Chapter
Hcad 2528 of First Schedule to the Customs Tariff Act,I975 :rnd the wording
of Chapter 2528 has been specifica.lly mentioned as "NATURAL BORATES AND
CONCENTRATES THEREOF (WHETHER OR NOT CALCINED), BUT NOT
INCLUDING BORATES SEPA-RATED FROM NATURAL BRINE; NATURAL
BORIC ACID CONTA-INING NOT MORE THAN 85% OF H3BO3 CALCULATED
ON THE DRY WEIGHT" Thus with clear intent to consider the 'Natura,l Borate'
and 'Concentrate thereof two different products (goods), conjrrnction AND'is
employed between'NATURAL BORATES' and'CONCENTRATES THEREOF'.

'fo lortify my stzmd that Natural Borates and Concentrates thereof are
two different product, I rely on the ratio of decision of Hon'ble Tribunal of
Mumbai rendered in case of Star Industries Vs. Commissioner of Cus.
(lmports), Nhava Sheva reported in 2Ol4 (312) ELT 209 (Tri. Mumbai) upheld
by the Hon'ble -Suprr:mr: Court reported in 2015 (324l. E L.T. 656 (S.C.)

whercin it has been interalia held as under:

"5.5 IL is a settled legal posttion that it Ls not permi.ssible to add uords or to filL
in a gap or lacuna; on the other lnnd effort should be made to giue meaning to

each and euery u-tord used bg the Legblature. "It is not a sound pinciple of
construction Lo brush aside u-tords tn a statute as being inapposite surplus age,

t[ theg can haue appropiate appLication in circumstnnces concetuablg tuithin Lhe

conLemplation of the statute' [Asuini Kumar Ghose u. Arabinda Bose, A]R 1952
SC 3691. In Rao Shiu Bahadur Singh u. State of U.P. IAIR ] 9.53 SC 3941 it uas
heLd that "[t is incumbent on the Court to auoid o construction, lf reasonablg
permtssible on the Languoge, uLhich render a part of the stature deuoid ol ang
neaninq or appLication". Again in the case ol J.K. Cotton Spinning & Weouing

MilLs co. Ltd. u. state of u.P. IAIR 1961 SC 11701 it was obsen)ed that "in the
interpretation of stah.Ltes, the Courts alLuags presume that the Legisladtre
inserted euery part thereof for a purpose and the legislattue intention A that
euery part oI the statute to haue effect". The Leglslature Ls deemed not to uaste
ils utords or Lo sau anything tn uoin IAIR 1 920 PC 181 | and a construction uthich
aLtributes redundancg to the LegisLafure utiLl not be ctccepted except for
compelling reasons IAIR 1964 SC 7661.

5.6 In Balu.tant Singh u. Jagdi-sh SinSh [20J_Q-]2.A2LEJ"!-!p (S.C.)l u-thite

tnterpreting the proulsions of Section 1 5 of the Haryana Urban Rent (Control of
RenL and Euiction) AcL, 1973, the Apex Court laid down the follotuing pinciple :

"lL musL be kept in mind that uheneuer a lau i-s enacted bg the legi-slature, it is
intended to be enforced in its proper perspectiue. It i.s an equaLlA settled pinciple
of law that the prouisions of a stlh.Lte, includ.ing euery utord, hdue to be giuen

fuLL effect, keeptng the tegislatiue intent in mtnd, in order to ensure thot the
projectcd object b achieued. In oLher uLords, no prouisbns can b,? treated to llaue
been enacted purposeLessly. Furthertnore, fu is also a well settled canon of
interpretatiue jurisprudence that the Court should not giue such an interpretation
to proui-sions u-thich tuould render the proubbn ineffective or odious."
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5.7 Fron the principles oJ statutory interpretation as explained. bg the
Hon'ble Apex Court and applging these to the Jacts of the Present case,
the onlg reasonable concluslon that co,n be 

"eached. 
is tho.t the

legislature intended to treat 'ores' and 'concentrd.tes' distinctly and
differentlg. Otheruise, there uos no need. Jor the legislature to emplog
these two tertns with a conjunctlue 'and.' in betueen. IJ one treots ores
and coacentrates sgnongmouslg, as argued. bg the ld. Counsel for the
appellant, that uould, render the tenn "concentrate" redundant which
is not pennissible."

I hnd that in the present case, the overseas supplier himself declares in
the Sheet of Technical Data Sheet of Product "Ground Colemanitr:", that "'l'hc
ore is enriched in concentrator plant to obtain concentrate product, The
concentrated product is passed through crushing and grinding proccsscs
respectively to obtain milled product". Thus, the supplier himself considers
the Ore and Concentrate two different products which is in consonance with
the TariIf Heading 2528 of lhe First Schedule to the Customs Tarift Act, 1985.

3O.5 I find thal had it been the intention of Statuc to consider thc Boron Ore
and Concentrate thereof as salne, it would have been simply worded as

"Boron Ore" emd no conjunction "AND" would have been insened in between
'Boron Ore and Concentrate'. Therefore, if it is considered as Natural Boron
Ore and concentrate thereof are the samc, it wi]l amount to culting down thc
intendment of the provisions of the statute. In this regzrrd, I rely on the ratio of
the decision of Honble Supreme Court rendered in the case oi WF (lndia)
Ltd. Vs. State of Maharashtra reported in 2O23 (72) G.S.T.1..444 (S.C.),
wherein, it has been held as under;

" 72,The High Court, whiLe rejecting the petition, placed. reliance on the lacL
tlrat there has to be a proof of pagment of the aggregate of the omounts, cls .scl

out [n clouses (a) to (d) of Section 26(6A). The second reason which weighed
with the High Court, is that ang paAment, uhich has been made albett under
protest, will be adjusted against the lotol liability and demand to lollotu. Neither
of these considerations can affect lhe tnterpretalion o[ the plain Language d lhe
uords which houe been used bg the LegLsLature in Sectton 26(6A). The

ro u[s r.o7ts a taxi statute haue to be construed. as the sta

Consequentlg, the appellant was ltable to paA, in terms of Section 26(6A), 10 per
cent of the to;. disputed together with the filing of the appeal. There Ls no reason
why the amount ulhtch was paid under protesl, should not be Loken LnLo

consideratton. It is common ground that if that amount Ls taken into account, the
proubions of the statute were duly complied uith. Hence, the rejection of Lhe

appeal utas not in order and the appeal LDould haue to be restored to the lile of
the appellate authoity, subject to due ueification that 1O per cent of the amount
of tox disputed, as interpreted bg the terms of this judg menl, has been <luLg

deposited bg the appelLant. "

Further, I find that Hon'ble Supremc Court in the case of V,N. Mutto
Vs. T.K. Nandi reported in (1979) 1 SCC261,368 has interalia stated as under:

" The court has to determine the intention as expressed bg the utords used If
the uords of a statue are themselues preci.se and unambtguous then no more
can be necessary thon to expound those uords in their ordinary and natural
sense. The uord-s themselues alone do in such a case besL declare the inLention
of the lawgiuer"
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3O.6 I find that there is no dispute that vide Financc Act, 2011, vital
substitution has been made in Chapter heading 2528 and with clear intent to
d isti nguish / differentiate the'NATURAL BORATES' from the'CO NCENTRATES
TI IEREOF' conjunction 'AND' has been inserted /employed between
'NATURAL BORATES' and'CONCENTRATES THEREOF'.

ln view of the aforesaid finding, I frnd that goods viz. "Ground
Colemanite B2O3 4ook Natural Boron Ore" imported by M/s. Superking is not
'Natural Boron Ore' and it is 'Concentrate of Boron Ore' and it merits
r;lassificaLion under Customs Tariff ltem No. 25280030 and not under
Customs Ta-riff ltem No. 25280090 as declared by M/s Superking.

3O.7 I find that M/s. Superking has heavily relied on the decision of Hon'ble
Supreme Court rendered in case of Mineral & Meta,ls Trading Corporation of
India Vs. Union of India and Others - reported in 1983.(13) E.L.T. 1542 (S.C.).

I Iind that the ratio of the aforesaid decision of Hon'ble Supreme Court
is not applicable to present case as in the said case it was held that "wolfram
ore which was imported by the appellants was never subjected to any process
of roasting or treatmen t with chemicals to remove the impuril ies" whereas in
prcscnl casc, thc supplicr M/s. EtiMaden their Technrcal Data Sheet of
'Ground Colemanite' clearly says that "the ore is enriched in concentrator
plant to obtain concentrated product" Further, the said decision is rendered in
context of import of Wolfram Concentrate in the year January'1964 and
during the materia-l time, the relevalt entries in the Customs l'ariff contained
were set out as under:

Item No. Name of Article
of duty
(1) (21

MINERAL PRODUCTS
26. Metta.lic ores a.ll

sorts except ochres
and other pigments
ores and antimony
ore

Nature of du

(s)

X Free

Standard rate

(41

X

ty

Whcrcas, there was huge change in First Schedule to the Customs Tariff Act,
I 975 is made vide Finance Act, 201 1 whereby certain entri(is in respect of
Chapter heading 2528 were substituted as already mentioned at Para 3o-1
herein above. Therefore, in view of the comparison of Tariff entry prevailing in
the ycar 1964 and post 2011, there is vital chalge. In 1964 there was only
m('ntion of 'Mettalic ores of all sorts'and there is no mention of 'concentrate
thercof whereas post 2011 'Natural Borate'as well as 'Concentrate thereof
are in cxistence. Therefore, the ratio of the decision of Honble Supreme Court
rcndered in context of 'Ores of all short'cannot be made applicable to the case

on hand.

3O.8 I find that M/s. Supcrking has availed the benellt of Sr. No. 113 of
Norificarion No. 12/2O12-Cus dated 17.03.2012 upto 30.06.2017 and

thereafter Sr. No. 130 of said Notifrcation No. 12/2012-Cus dated 17.03.2072
amended vide Notification No. No.50/2017-Cus dated 30.06.2017 for the

clearance of imported goods viz. "Ground Colemanite B2O3 4Oo/o Natural
Boron Ore" classified under Customs Tariff Item No. 25280090. On perusal of
thc said Notrlication No.12/2O12-Cus dated 17.O3.2012 and amended
Notification No. No.50/2017-Cus dated 30.06.2017, I frnd that the said
Notification No.72/2O12-Cus dated ).7.O3.2O12 exempts the goods of the
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description specified in column (3) of the Table or column (3) of the Table of
said Notiiicati onNo.l2 /2OI2-Cus dated 77.O3.2O72and falling within the

Chapter, heading, sub-heading or tariff item of the First Schedule to the
Customs Tariff Act, 1975 (51 of 1975) as are specihed in the corresponding
entry in column (2) of the Table of the said Notification No. 12/2012-Cus
dated 17.03.2012. Thus, twin parameters needs to be satisfied to avail the
benefit of exemption from Basic Customs Duty. One the description specified
in column (3) of the Table to the Notification should be matched with
imported goods and other tariff item should also matched with the tariff item
specified in Column (2) of the Notification.

3O.9 I lrnd that as per Sr. I t3 of Customs Notification No.12/2O12-Cus dated
17.O3.2012 as amended vide Notification No.28/2015-Cus dated 30.04.2015
and Sr. No.130 of Customs Notification No.50/2017 dated 30.06.2017, the NIL
rate of Basic Customs Duty had been prescribed on the goods i.e. 'Boron Ore'
fdling under Chapter heading 2528 of the Customs Tariff Act, 1975. From thc
Chapter heading 2528 of the Customs Tariff Act, 1975 il is observed that
Natural borates and concentrates thereof fall under the said Chapter heading.
Thus, from simultaneous reading of Sr.No.113 of Customs Notification
No.1212O72-Cus dated 77.O3.2O12 as amended vide Notification No 28/2015-
Cus dated 30.04.2015 ald Sr. No. 130 of Customs Notification No.50/2017
dated 30.06.2017 and corrcsponding dcscription of goods, it is noticcd that
exemption has been given only to 'Boron Ore'and not to 'concentrate o[ Boron
Ore', It is a well settled law that an exemption Notification is to be interpreted
as per the plain language employed in the same and no stretching, addition or
deletion of any words is permissible while interpreting the Notification. The
Hon'ble Supreme Court in the caae of M/s Dilip Kumar & Co. reported et
2018 (361) ELT 577 (SC) has laid down the principle whcrcin it has bccn
observed as under:

"The well-settLed pinciple i,s that uhen the words in o stotute are
clear, plain and unambiguous and onlg one meaning can be
infened, the Courts are bound to giue ef[cct to lhe said meaning
irrespectiue of consequences. If the words in the statute are
plaln and uno,m.blguotts, lt becomes necessaru to expound
those word.s in their notural a,nd ordlnara sense. I'he u-tords

used declare the intention of the Legislature. In Kanai Lal Sur u.

Paramnidhi Sadhukhan, AlR 1957 SC 9O7, it uas held Lhat iI the
uords used are capoble of one consLrucLion onlA then it would. nol
be open to the Courts to adopt anA other hypothetical construction
on the ground that such construction is more consi.stent uith the
alteged object and policy of the Act.

In the instant case, the entry at Sr. No. 130 of Notillcation No. 50/2017-Cus is

very olaln and. una ntblauous and is applicable to 'Boron Ores'. In light ol the
specific entry, there is no scope for insertion of the word 'Concentrate' to the
entry. Had it been the intention of the legislate to grant exemption to both,
Boron Ores a:rtd Boron Ore Concentrates, the same would have been explicitly
mentioned in the Notification as has been in the case of Gold Ore at Sr. No.133
arrd Nickel Ore at Sr. No. 135 in the said Notification No.)2/2O12-Cus dated
17.O3.2O12. Both the entries at Sr. Nos. 133 & 135 clearly describe the goods
as'Ores and Concentrates'. As opposed to such cntries, the entry Sr. No. 113 of
Notilrcation No. 1212O12-Cts dated 17.03.2012 upto 30.06.2017 and
thereafter Sr. No. 130 of said Notification No. 12 /2O12-Cus dated 17.O3.2O12
amended vide Notihcation No. No.50/2017-Cus dated 30,06.201 7 is limited to
'Boron Ores'and therefore, it is clear that the said entries are not applicable to
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'Concentrate of Boron Ore'. l'he principles of inrerprctation as laid down by thr:
Honble Supreme Court fortifies my finding that the word 'Concentrare' cannor
be added to entry at Sr. No.130 and the same has to be restricte:d only to'Boron
Ore'.

3O.1O M/s. Superkrng has contended that that the expression "Boron Ores"
appearing in the said Sr. Nos. 113 and 130, must be confined and restricted to
Natural Boron Ores i.e. Ore in the state and condition in which it is mined
without removing the impurities/ foreign particles; the Show Cause Notice has
committed the error of reading into the Notification additiona.l words and
conditions which are absent in thc Notification. They placed reliance on the
following judgments which hold that it is not permissible to read into the
Notification, ary additional words or conditions/ restrictions which are not
stipulated in the Notilication:

Inter Continental (India) v UOI - 2003 (154) ELT 37
(cui)
Affirmed in UOI v Inter Continental (lndia) - 2008
(226) ELr 16 (sC)

KantilalManila-l& Co v CC - 2OO4 (1731 ELT 3.5.

I find rhat definitions of 'Ore', 'Orc coltccntrate' zrnd
'Concentration of Ore' as discussed in Para 29.L to 129.1.17, above
distinguishes 'Ore'from 'Ore concentrate'. As per definition ol' 'Concentration
of Ore' (obtained from askiitians.com), the process of removal of gangue
(unwanted impurities such as earth palticles, rocky matter, sand limestone
ctc.) from the Ore itself is technically known as concentration or Ore dressing
and thc purilied Ore is known as 'concentrate'. Thus 'Ore' ceases Lo be 'Ore'
for which exemption has been prescribed in the Notification once the
unwanted impurities such as earth particles, rocky matter, sand limestone
etc. are removed from it to make it an 'Ore concentrate'. This distinction czrn

be further illustrated from the fact that after the refrning process has been
undertaken, the resultant product i.e. 'Ore concentrate'has been directly used
in the manufacturing industry without aly additional processes undertaken
on the same. Therefore, the contention of M/s. Superking that the Department
was reading into the Notification additional words and conditions in the
Notification is unjustified and without any basis since the allegation in the
SCN is mainly based on the definitions of 'Ore'and 'Ore concentrate'available
rn vzrrious popular dictionaries and on websites, the data available on the
Website of M/s. Etimaden as well as the test reports of the sermples of M/s.
Superking, of M/s. Raj Borax Pvt. Ltd. and M/s. lndo Borax by CRCL,
Vadodara and CRCL, New Delhi as well as the statement of Shri Upesh H.
Thakkar, Director of the Noticee stating that the product which they imported
was directly used in thc ceramic industry without any lurther processing,
Further, the issues involved in the judgements relied upon by M/s. Superking
pertains to availability of benefit of concessional rate of Customs Duty in
rcspect of a particular entry of a Notification, but circular issued subsequent
to the issuance of the said Notification laid down conditions ibr availment of
the said beneht in respect of that particular entry. Also the principles laid
down by the Honble Supreme Court, as discussed above, expressly clarify
that no addition or deletion is permissible. In the instant case the entry
exempts'Boron Ore'and the same cannot be stretched to inc|-rde Concentrate
of Boron Ore. Thus, I find that the ratio of the case laws cited by M/s.
Superking are not applicable to the facts of the case at hand.
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30,11 Further, I find that it is settled 'law that onus of proving that the goods

fa-1l within four corners of exemption is always on the claimant. Hon'ble
Supreme Court in case of Meridian Industries Ltd. v. Commissioner - 20 I 5
(325]l E.L.T. 417 (S.C.) has held as under:

(73. The appellant is seeking the benefit of exemption Notification No. 8/97-
C.E. Since it i,s an exemption notification, onus lies upon the appellant to shotu
that its case falLs utithin the four comers of this notification and, Ls

unambiguouslg couered by the prouisions thereof. It i-s also to be borne in mtnd
that such exemption notiftcotions are to be giuen stict interpretation and,
therefore, unLess the assessee is able to make out a cleor cose in its fauou\ it is
not entitled to claim the beneftt thereof. Otherutise, tf there is a d.oubt or two
interpretations are possibLe, one which fauours the Department is to be resorted
to tuhile construing an exemption notification. "

I hnd that M/s. Superking have not adduced any evidencc to consider
that the goods viz. "Ground Colemanite B2O3 4Oo/o Natural Boron Ore"
imported by them were Boron Ore and not 'Concentrate of Boron Ore'.
Therefore, I am of the view that M/s. Superking is not eligible for the bencfit o[
Sr. No. 113 of Notification No. 12l2Ol2-Cus dated 17.03.2012 upto
30.06.2017 and therea-fter Sr. No. 130 of said Notification No. 12/2O12-Cus
dated 17.03.2012 amended vide Notification No. No.50/2017-Cus dated
30.06.20t7.

31. Whether M/s, Superking is liable to pay the differential amount of
Customs Duty of Rs. 1,47,63,501/- (Rupees One Crore, Forty Seven Lakh,
Sixty Three Thousand, Five Hundred and One Onlyl, as detailed in
Annexure A-1 to A-4 of the Show Cause Notice under Section 28(a) of the
Customs Act, 1962 alongwlth interest under Section 28AA of the
Customs Act, 1962?

31,1 I find that the imported goods declared as "Ground Colemanitc (B2O3
40%) Natural Boron Ore" by M/s. Superkrng is a 'concentrate of Natural
Cerlcium Borate. However M/s. Superking had mis-declared the description as
"Ground Colemanite tB2O3 4oyol Natural Boron Ore" instead of " ConcentraLes
of Natural Calcium Borate " or " Concentrates of Boron Ore" and wrongly avaiJ<:d

the benefit of exemption knowingly a.rld deliberately with intent to evade
Customs Duty from payrnent of Basic Customs Duty as per Sr. No. I 13 of
Customs Notihcation No. 72/2O12-Cus dated 17.03.2012 as amended vide
Notihcation No 28/2015-Cus dated 30.04.2015 and Sr. No.130 of Customs
Notification No.50/2017 dated 30.06.2017 for the period from 0l.04.2015 to
30.06.2017 and O1.O7.2077 to 26.71.2020 respectively by declaring Ground
Colemanite, B2O3 4Oo/o as Boron Ore as the exemption was available only ro
'Boron Ore' ald thereby evaded Customs Duty amounting to RE.

L,47,63,5011- for the period 2017-18,2018-19, 2O19-2O and 2020-21 [up to
15.01.2021] respectively. The fact that 'Ground Colemanite B2O3 4Oo/o'

imported by them were actually 'concentrate of Natural Calcium Borate'was
clearly evident from the discussion held hereinabove, Therefore. M/s.
Superking, despite knowing that the goods declared as'Boron Ore'imported
by them were actually 'Concentrate of Boron Ore', by the aforesaid acts of
willful mis statement and suppression of facts, M/s. Superking had short-
paid the applicable Customs Duties by way of deliberate mis-represen tation,
willful mis-statement and suppression of facts in order to evade the differential
Duty leading to revenue loss to the government exchequer. Also, the subject
imported goods is classifiable under Tariff item No. 2528OO3O whereas the
importer have willfully mis-classified the same under Tariff item no.
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25280090. I find that it was not the case where M/s. Superking was not aware
ol the nature and appropriate classihcation of goods. However, t]-rey had
willluLly mis-declared the description to evade payment of Custom Duty and
also m.is-classified the goods to evade payrnent of Customs Dutl by self-
assessing the same under CTH 2528OO9O claiming the beneht of Customs
Notification No.12/2O12-Cus dated 17-3-2012(Sr.No.1I3) and Notification
No.5O/2017-Cus dated 30.06.2017 (Serid No. 130), paying NIL BCD, as the
said goods are 'Concentrates of Natural Calcium Borate' instead of 'Natural
Boron Ore'. Hence, the provisions of Section 28(4) of Customs Act, 1962 tor
invoking extended period to demand the short paid Duty are r:learly attracted
in this case. I, therefore, hold that the differential Duty of Rs. 1,47,53,5O1/-
arc required to be demanded and recovered from M/s. Superkrng invoking the
provisions ofextended period under Section 28141 of Customs Act, 1962 along
with applicable interest under Section 28AA of Customs Act, 1962. I lind that
M/s. Superking have paid/deposited Rs.33,43,957/- under protest. Since I

have found that M/s. Superking is required to pay differential duty alongwith
interest, the protest lodged by M/s. Superking needs to l:e vacated and
Customs Duty of Rs.33,43,957/- paid under protest towards their differential
Duty hability is required to be appropriated and adjusted against the above
conl'irmed Duty liabilities of Rs. 1,47,63,501/-.

31.2 I find that M/s. Superking have contended that number of Bills of Entry
u,crc asscssed by the proper officer of Customs after examinatron of the goods

and ; that it would be cvident from thr: Examination Order in respect o[ such
Bills of Entry that one of the Mandatory Compliance Requirements was to
vcrify that the goods are Boron Ores for the purpose of exemption under
Sr.No. 1 13 of Customs Notification No.12/2O12-Cus dated 77-3-2012 and
under Sr.No.130 of Customs Notification No.50/2017-Cus dated 30.06.2017
and it is therefore clcar that the issue whether the goods art: Boron Ores or
not was specifically examined in the case of number of Bills of Entry and the
cxcmption benefit was extended by the proper officer of Cusloms after such
verification / examination and therefore the larger period of lirnitation cannot
apply merely because the Department subsequently entertains a different view
on thc scopc of the Notification.

Ifind that the there is no merit in the Noticee's contention. The case
was booked, based on an intelligence received by the offrcers; of SllB, Surat
and it was onty then that this irregularrty came to light. I also {ind that M/s.
Superking had suppressed certain material facts from the Deoartment which
(:arnc to light, only when DRI booked a case against M/s. Indo Borax and
Chemicals ltd., Mumbai lin 2O2Ol who also imported 'Ulexite Concentrated
Granular' (supplied by M/s. Etimaden, Turkey through same trader M/s Asian
Agro Chemica.ls Corporation, UAE) declaring it as 'Ulexite Boron Ore'. CHA of
M /s Indo Borax and Chemicals Ltd vide letter dated O3.O7 .'2O2O submitted
copies of import documents of M/s Indo Borax which included the test report of
'ULEXI'IE'supplied by M/s Etimaden, Tirrkey showing the description of the
goods supplied as 'Ulexite, Concenrated, Granular, ln Bulk 3-125mm". Similar
test reports in respect of goods imported by M/s. Superking may aJso have been

supplied by M/s. Etimaden, Tirrkey. However, no such test report of the
producer M/s Etimaden had been disclosed by M/s. Superking.in present case

rh rou gh e-sanchit portal/Customs Department.

32. Whethcr the goods having assessable value of Rs, :25,75,97 SAal'
imported by wrorrgly claiming as "Boron Ore' as detailed in Annexure A-

lto A-4, of the Show cause Notice thould be held liable for conliscation
under Section 11f (rn) of the Customs Act, 1962?
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32.L Lfind that M/s. Superking had imported total 7632 Mts totally valued
at Rs. 25,75,97,388/- of 'Boron Ore Concentrate' and wrongly availed the

benefit of exemption from payment of Customs Duty as per Sr.No. 1 13 of
Customs Notification No. 12/2O12-Cus dated 17.O3.2O12 as amended vide
Noti{ication No 28/201S-Cus dated 30.04.2015 and Sr.No.130 of Customs
Notification No.50/2017 dated 30.06.2017 for period from 2017-18 to 2O2O-21
(Upto 15.01.2021) by declaring 'Ground Colemanite, B2O3 40ok'as 'Boron Orc'
as the exemption was available only to 'Boron Ore'. Out of sald goods, goods

tota.l1y weighing 432 Mts tota.lly valued ar 1,49,OO,544/- [Assessablc Valuc]
imported under Bills of Entry Nos. 6280945 dated 30.12.2019, 6454054 datcd
l3.Ol.2O2O, 6529669 dated 18.01.2020 artd 6543195 dated 2O.Ol.2O2O had
been seized being liable for confiscation under Section 1 1 1(m) of the Customs
Act, 1962 which was subsequently released provisionally by the competcnt
authority. Further, balance goods weighin g 72OO MTS totally valued at Rs.

24,26,96,844 /- which were not available for seizure had been imported in
contravention of the provisions of Section 4614l, of the Customs Act, 1962. For
these contraventions and violations, the aJorementioned goods fall under the
ambit of smuggled goods within meaning of Section 2(39) of the Customs Act,
1962 and hence I hold them liable for confiscation under the provisions of
Section I 1 1(m) of the Customs Act, 1962 in as much as by wrongly avai)ing
the benefit of Sr.No.113 of Customs Notification No.l2/2O12-Cus datcd
17.O3.2012 as amended vide Notiflcation No 28/201S-Cus dated 30.04.2015
and Sr.No. 130 of Customs Notification No.50/2017 dated 3O.O6.20l7, the
Notrcee had wrongly claimed the goods imported to be Boron Ores.

32.2 As the impugned goods ere found liable to confiscation under Section
111 (m) of the Customs Act, 1962,1 find it necessary to consider as to whether
redemption fine under Section I25(1) of Customs Act, 1962 can be imposed in
lieu of confiscation in respect of the imported goods, which are not physically
availabie for confiscation. Section 125 (1) of the Customs Act, 1962 reads as
under: -

"125 Option to pay frne in lieu of confiscation -

(1) Wheneuer confbcation of any goods is aulhortsed bA this Act, the
officer odjudging it may, in the case of any goods, the importation or
exportqtion whereof i-s prohibited under thb Act or under ang other law
for the time being tn force, and shall, in tlrc case of any other goods, giue
to the owner of the goods lor, uhere such ou.tner is not known, the
person from arho.se po.ssession or custodA such goods haue been
seiz,ed,l an option to paA in lieu o[ confiscation such fine as the said
offtcer thinks fit. . . "

32.3 I find that M/s. Superking has wrongly availed the benefit Sr.No.1 13
of Customs Notification No.l2/2O12-Cus dated 17.O3.2012 as amended vide
Notification No 28/201S-Cus dated 30.04.2015 and Sr.No, 130 of Customs
Notifrcation No.50/2017 dated 30.06.2017. I rely on thc decision in the mattor
of Weston Components Ltd. v. Collector reported as 2000 1l 15) E.L.T. 278
(S.C.) wherein Hon'ble Supreme Court has held that:

"It is contended- by the learned Counsel for the appelLanl that
redemption ftne cou\d not be tmposed because the goods u-tere no longcr
in the custodg of the respondent-authoritg. It is an admitted [act tltat Lhe

good.s were released to the appellant on an appLication made bg tt and
on the oppeLlant executing a bond. Under these circumstances if
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subsequentLu it Ls lound that the tmport u)as not uahd ar that there LL)as

any other irregulaitg u-tltich utould entitle the cusforr^s aulhoities to

conft^scate the said goods, tlen the m.ere fact that the goods tuere
released on the bond being executed, u.touLd not take au.tay the pouer of
lhe customs authoities to leug redemption ftne".

In view of thc above, I find that setzed 432 Mts of goods viz.
"Ground Colemaaite, B2O3 4Oo/o, Natural Boron Ore" imported vide Bill of
Entry No. 62aO945 dated 30.12.2019, 6454054 dated 13.01 2O2O, 6529669
dated 18.01.2020 ernd 6543195 dated 20.01.2020 and 5543322 dated
2O.O1.2O2O totally valued at RE. 1,O7,59,1O4l- (Rupees One Crore, Seven
Lakh, One Hundred end Four only) which was subsequen:ly provisional)y
rclcascd arc liable for confiscation under Section 1 1 1(m) ol the Customs Act,
1962.

32.4 I further find that even in the case where goods are not physically
availablc for conllscation, redemption fine is imposable in Iight oI thc

Jud[imcnL jn th(] casc ol M/s. Visteon Automotive Systems India Ltd.
reported at 2018 (OO9) GSTL O142 (Mad) wherein the Hon'ble Hlgh Court
ol Madras has observed as under:

23. The penaltg directed against the importer under Section 112 and
Lhe line pagable under Section 125 operates in tuto diffe'rent fLeLds. The

line under Section 125 is in lieu of confiscation of the goods. The

pagment o[ line {ollou.'ed up bg pagment of dutg and other
charqes tcuiable, as per sub- section (2) of Section 125, fetches
relief lor the goods from getting conliscated. BA subjecting the goods to
pagment o[ dutA and other charges, the improper and irueqular
inportution is sought Lo be regutarised, u.thereas, bg subjecting the

goods to pagment ofJine under sub-section (1) of Section 125,

the goods are saued from getting confiscated. Hence, the auailabilitg
ol the goods is not necessary for imposing the redemption Jine. The

opening u-tords of Section 125, "Wheneuer confiscation of ang goods is

authonsed bg this Act ....", brings out the point cleorlA. The pou-ter to

impose redemptton Jine springs from the authoisation of confiscation of
goods prouided for under Section 111 of the Act. When once pouer of
aulhorisatlon lor confiscatton of goods gets traced to the said Section 1 11

o{ the Act, we are of the opinion that the physical auailabilitg 
"J

goods is not so much releuant, The redemption fine is in fact to

auoid such consequences flowing from Section 1 1 1 onl.g. Hence, the
paAmenl of redemption fine saues the goods from getting

confiscated. Hence, their phgsicat auailabilitg does nor haue anA
sig1nificance for imposition of redemption fine under Sectiott 125 of the
Act. We accordinglg ansu)er question No. (iii).

32.5 I also find that Hon'ble High Court of Gujarat by relying on this
judgmcnt, in the casc of Synergy Fertichem Ltd' Vs. Union of India,
reported b 2o2o (331 G.s.T,L, 513 (Guj.l, has held inter al'2 as under: -
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774. ...... In the aforesaid context, we maA refer b and. reLg upon a
deci.sion of the Madras High Court in tlrc case of M/ s. Vbteon
Automotiue Systems v. The Customs, Exci,se & Seruice Tax Appetlate
Tibuna\ C.M.A. No. 2857 of 2011, decided on 11th August, 20 17 [2018

G.S.T.L, 14 (Mod.)1, wherein the follouing has been obserued in
Para-23;

"23. The penaltA directed dgainst the importer under Section I 12
and the fine payoble under Section I 2 5 operate in tuo different

fteLds. The fine under Section 125 Ls in lieu of confLscation of Lhe

goods. The paAment of fine followed up by paAment of duty and
other charges leuiable, as per sub-sectinn (2) of Section 125, feLches
retief for the goods from getting confbcated. By subjecting the
good,s to poAment of dutg ond other charges, the improper and.

irregular importation i.s sought to be regularbed, whereas, by
subjecting the goods to paAment of fine under sub-section (l) of
Section 125, the goods are saued from getting conJiscated. Hence,
the auailabilitg of the goods ds nol necessary for tmposing the
redemption fine. The opening words of Section 125, "Wheneuer
confi.scation of ang goods b authonsed bg this Act....", bings out
the point clearlg. The pouler to impose redemption fine spings from
the authorisation of confiscation of goods prouided for under Section
1 I 1 of the AcL. When once power ol authoisation lor confi-scation of
gr.tods gets traced to Lhe said Section I I I oI the Act, De ore of Lhe

optnion that the phgsicaL auaiLabilitg o[ goods i^s not so muclr
releuont. The red.emption fine is in facl to auoid such consequences

Jlowing from Section 111 onlg. Hence, the paAmenl of redemption

Jine saues the goods from getting confi^scated. Hence, their physical
auailabilitg does not haue ang signiJicance for imposition of
redemption fine under Section 125 of the Act. We accordinglg
ansu.ter question No. (iii)."

775. We woutd. like to follout the dlctum as laid doun bg the
Mad.ras High Court in Para-23, referred to aboue."

In the present case, it is clearly apparent that M/s. Superking has
wrongly availed the benefit Sr.No,1 13 of Customs Notification No.l2/2012-
Cus dated 17.O3.2012 as amended vrdc Notificarion No 28/2015-Cus datcd
30.04.2015 and Sr.No.130 of Customs Notification No.50/2017 dated
30.06.2017 with ciear intent to evade the payment of duty. Therefore, the
contention of the Noticee that in absence of availability of goods, cannot be

confiscated is not tenable.

In view of the above, I hnd that 7200 MTs o[ goods viz. "Ground
Colemanite, B2O3 4O%o, Natura-l Boron Ore" appearing in Annexure A-1 to A-
65 (except goods imported vide Bill of Entry No. 6280945 dated 30.12.2019,
6454054 dated 13.01.2020, 6529669 dated 18.01.2020 and 6543195 dated
20.Ol.2O2O arld 6543322 dated 2O.O1.2O2O) totally valued at Rs.
24,26,96,a441- (Rupees Twenty Four Crore, Twenty Slx Lakh, Ninety Six
Thousand, Eight Hundred and Forty Four only! though not available are
liable lor confiscation under Section i 11(m) of the Customs Act, 1962.
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32.6 ln view of the above, I find that redemption fine under Section 125 (1)

is liable to be imposed in Iieu of conliscation of of subject goods having total
assessable value of Rs. 25,75,97,388/-, as detailed in Annexure A-1 to A-4
and consolidated in Annexure-A-S of the Show cause Notice.

33 lllhether M/s. Superking is liable for penalty under the provisions of
Section ll4A, ofthe Customs Act, 1962?

33.1 I find that demard of differential Customs Dut5r amounting to Rs.
L,47,63,5,OL1- has been made under Section 28$l of the Cust.oms Act, I962,
which provides for demand of Duty not levied or short )evied by reason of
r:ollusion or wilful mis-statemcnt or suppression of facts. Hence as a naturally
r:orollary, penalty is imposable on the Importer under Section 1 14A of the
Customs Act, which provides for penalty equal to Duty plus it]terest in cases
where the Duty has not been levied or has been short levied or the interest has
not been cha-rged or paid or has been part paid or the Duty or interest has
been erroneously refunded by reason of collusion or any wilful mis statement
or suppression of facts. In the instant case, the ingredient of suppression of
facts by M/s. Superking has been clearly established as discussed in foregoing
paras and hcncc, I lind that this is a fit case for imposition of quantum of
pcnalty cqual to the amount of Duty plus interest in terms o[ Section I 14A
ibid.

34 Whether M/s. Superking Glass and Ceramic Pvt. Ltd is
penalty under the provisions of Section ll2lall LL2 (b), ol'the
Act, 1962?

liable for
Customs

34.1 Ifind that fifth proviso to Section I14A stipulates that "where arry
penalty has been levied under this section, no penalty shall be levied under
Section 112 or Section 114" Hence, I refrain from imposing penalty on the
importer under Section 112 of the Customs Act, 1962 as pcnalty has been
imposed on them under Section I 1 44 of the Customs Act, 1,96?,.

35 Whether M/s. Superking Glass and Ceramic kt. Ltd is liable for
penalty under the provisions of Section 114AA of the Customs Act,
1962?

35.1 I also Iind that the Show Cause Notice proposes to impose penalty on
tht: Noticcc M/s. Superking under Section 114AA of the Customs Acl, 1962.
'l'he text o[ the said statute is reproduced under for ease of reference:

"lf a person knowinglg or intentionallg makes, signs or uses, ctr causes to be

made, signed or used, d.ng decld.rd.tlon, statement or documenL u-thich is faLse
or incorrecl in ang mate ial particular, in the transaction of any business for the
purposes of this Act, shall be tiabte to a penaLty not exceediryl fiue times the
ualue of goods."

35.2 I find that M/s. Superking was well aware that goods viz. "'Ground
Colema-nite, B2O3 4Oo/o' " imported were actually 'concentrate of Boron Ore',
however, they false)y mis classified under Customs Tariff Itenr No. 25280090
instead of merit classification under Tariff Item No. 25280030 and
intentionally declared Sr.No.113 of Customs Notification No.12/20 12-Cus
dated i 7.03.2012 as amended vide Notification No 28/ 2015-Cus dated
30.04.2015 and Sr.No. 130 of Customs Notification No.li0/2017 dated
30.06.2017 in Bill of Entry with clear intent to evade the payment of duty and
contravened the provision of Section 46 (4) of the Custom Acl, 1962 by making

faLse dectarations in tlrc Bill of Entry,. Hence, I find that M/s Superking has
knowingly and intentionally mis declared the fa.lse / incorrec L description of
goods and its Tariff Item No. ard Notification No. in respect of imported
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goods. Hence, for the said act of contravention on their part, the noticee is

liable for penalty under Section 1 14AA of the Customs Acl, 1962.

35,3 Further, to fortify my stard on applicability of PenaJty under Section
l14AA of the Customs Act, 7962, I rely on the decision of Principal Bench,
New Delhi in case of Principal Commissioner of Customs, New Delhi (import)
Vs. Globa.l Technologies & Resea-rch l2o23l4 Centax 123 (Tri. Delhi) wherein it
has been held that 'Since the importer hod made fabe declarations in the Bill
of Enhy, penatfu taas abo correctlg imposed und.er Section 114AA by the
original authoitg".

36 Whether M/s. Superking Glass and Ceramic Pvt. Ltd is liable for
penelty under the provisions of Section 117 of the Customs Act, L952?

36.1 I find that Show Cause Notice also proposes Pena.lty under Section 117
of the Customs Act, 1962. Section 117 of the Customs Act, 1962 reads as
under:

117. Penalties for contrauention, etc., not expressly mentioned.-AnA person
who contrauenes any proubbn of this Act or abets ang such contrauention or
u-ho fail.s to comply with ang prouision of this Act u-tith tuhich it uas hb dufu to
complg, where no express penalty is ebewhere prouid.ed lor such contrauention
or failure, shall be liable to a penalty not exceeding [one lokh rupeesl.

I find that this is a genera.l penalty which may be imposed for various
contravention and failures where no express penalty is elsewhere provided in
the Customs Act, 1962. In present case, since express pena.lty under Section
114A of the Customs Act,7962 for short payment of duty by reason of wilful
mis-statement and suppression of facts, and penalty under Section 114AA of
the Customs Act, 1962 for false declaration in Bills of Entry have aiready
been found imposable as discussed herein above. Therefore, I hold that
Pena-lty under Section 1 17 of the Customs Act, is not warranted and legally
not sustainable.

37. Whether, Shri Upesh H, Thakkar, Director of M/s. Superking Glass
and Ceramic Pvt. Ltd is liable for Penalty under Section 112(al & (b),
114AA and 117 ofthe Customs Act, L962?

37.1 I find that Shri Upesh H. Thakkar, Director of M/s. Superking Glass and
Ceramic Pvt. Ltd was responsible for import and involved in deciding the
classifrcation of the imported 'Ground Colemanite B2O3 4Oo/o'and a.lso in
approving mis- classification of the same under Customs Tariff Item
No.25280090 in the Bills of Entry and thereby wrongly clarmed the benefit of
Sr.No.113 of Customs Notification No.l2l2Ol2-Cus dated 77.O3.2O12 and
Sr.No. 130 of Customs Notification No.50/2017 dated 30.06.2017 treating the
imported goods as "Boron Ore' inspite of having the knowlcdge that the
subject goods was 'Concentrate of Calcium Boron Ore' and its merit
classification was 25280030. Thus his act and omission rendered the goods
liable for conliscation under Section I 1 1 (m) of the Customs Act. 1962 arrd
thereby Shri Upesh H. Thakkar, Director rendered himself l.iable for penal
action under Section 112 (a) (ii) of the Customs Act,1962.

37.2 I also frnd that the Show Cause Notice proposes to impose penalty on
Shri Upesh H. Thakkar, Director of M/s. Superking Glass and Ceramic Pvt.
Ltd under Section 114AA of the Customs Act, 7962. I find that Shri Upesh H
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Thakkar, Director of M/s. Superking Glass and Ceramic Pvt. Ltd in his
statement recorded on 02.11.2020 has specifically stated that 'Ground
Colemanite' is used in manufacture of Ceramic Glaze Mixture commonly
known as Frit as such without any processing . Further, he stated that they
imported 'Ground Colemanite (Calcium Borate) B2O3 4Oo/o'of M/s Etimaden,
Turkey by declaring it as "Ground Colemanite, B2O3 4Oo/o, Natura-l Boron
Ore" as declared in a1l import documents of their supplier M/s Asian Agro
Chemicals Corporations, U.A.E. since 2016. Further, on being asked, he
categorically stated that they classified under CTH 25280090 so because their
supplier claimed as per all their documents that Ground Colemanite, B2O3
4001,, Natural Boron Ore was to be classified under CTH 2528OO9O and they
were simply classifying under the same heading since long and clalming the
benefit of Notification. I find that from the Product Technical Data Sheet of
"Ground Colemanite", no where it has been mentioned as 'Natural Boron Ore',
however inspite of having the knowledge that impugned goods was actually
'Concentrate of Boron Ore' they have mentioned/declared the description of
the imported goods as "Ground Colemanite, B2O3 4O'/", Natural Boron Ore"
with clear intent to evade the paJrment of Customs duty by wrong availment of
benefit of Sr.No. I l3 of Customs Notilication No. 12l2012-Cus dated
17.O3.2012 and Sr.No.l30 of Customs Notification No.50/2017 dated
30.06.2017 contravened the provision of Section 46 14) of the Custom Act,
1962 by making false declarations in the Bill of Entry. Hence, I find that the
Shri Upesh H. Thakkar, Director of M/s. Superking Glass and Ceramic Pvt.

Ltd has knowingly and intentionally made, sig:ned or caused to be made and
presented to the Customs authorities such documents which he knew were

false and incorrect in respect of imported goods. Hence, for the said act of
contravention, Shri Upesh H. Thakkar, Director of M/s. Superking Glass and
Ceramic Pvt. Ltd is liable for penalty under Section 114AA of the Customs Act,
7962.

37.3 I also find that Show Cause Notice proposes penalty under Section 117

of the Customs Act, 1962 on Shri Upesh H. Thakkar, Director of M/s.
Superking Glass and Ceramic Pvt. Ltd. From the findings as discussed in Para
37.1 & 37.2 hereinabove, Penalty has been held imposable under Section
1 12 (a) (ii) of the Customs Act,1962 for the act a-rrd omission on the part of
Shri Upesh H. Thakkar, Director of M/s. Superking Glass and Ceramic Pvt.

Ltd which rendered the goods liable for confiscation under Section 111 (m) of
the Customs Acl, 7962 and Penalty under Section 114AA found imposable for
false declaration in Bills of Entry. Since, specific penalty found imposable
under Section 112 (a) (ii) of the Customs Act, 1962 & i 14AA of the Customs
Acl, 1962 for contravention of Section 111 (m) and false declaration in Bills of
Entry, I do not find it worth to impose pena-lty under Section 1 17 of the
Customs Act, 1962 which is for contravention not expressly n-rentioned.

38. In view of the discussions and {indings irt paras supra, I pass the
following order:

::ORDER::

38.1 I reject the classification of tariff item 25280090 declzued as "Ground
Colemanite lB2O3 4Oo/ol Natural Boron Ore" imported by M/s. Superking Glass

and Ceramic Pvt- Ltd and given in the Bills of Entries, zts mentioned in
Annexures A-1 to A-4 of the Show Cause Notice arrd hold that the subject
goods be correctly classified under Customs Tariff ltem No. 25280030 of the
First Schedule to the Customs Tariff Act, 1975(51 of 1975) as "Concentrate of
Caicium Borate".
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38.2 I disallow the benefrt of the exemption of Basic Customs Duty (BCD)

under (i) Notification No.12/2O12-Cus dated 17.O3.2O12, as amended (Sr. No.

113) (tiU 30.06.20171 and (ii) Notification No.50/2017-Cus dated 30.06.2017,
as amended (Sr. No. 130) (01.07.2017 onwards) to M/s. Superking Glass and
Ceramic Art. Ltd.

38,3 I confirm the demald of Differentia.l Customs Duty amounting to Rs.
L,47,63,5OL1- (Rupees One Crore, Forty Seven Lakh, Sixty Three
Thousand, Five Hundred and One Onlyf as detailed in Annexures A- I to A-4
of the Show Cause Notice, leviable on Boron Ore Concentrate imported by M/s.
Superking Glass and Ceramic Pvt. Ltd declaring as Natural Boron Ore issued
under Section 28$l of the Customs Act, 1962 under the provisions of Section
28(8) of the Customs Act, 1962 and order to recover the same.

3E.4 Interest at the appropriate rate shall be charged and recovered from M/s.
Superking Glass and Ceramic Pvt. Ltd, under Section 28AA of the Customs
Acl,l962 on the duty confirmed hereinabove at Para 38.3 above.

3E.5 I vacate the protest lodged by M/s. Superking Glass and Ceramic Pvt. Ltd
and Customs Duty of Rg.33,43,957/- paid under protest towards their
differential Duty liability stands appropriated and adjusted against thc above

confirmed Duty liabilities.

38.6 I hold the seized 432 MTs of goods viz. ""Ground Colemanite, B2O3 4OnL',

Natural Boron Ore" imported vide Bill of Entry No. 6280945 dated 30.12.2O19,
6454054 dated 13.01.2O2O, 6529669 dated 18.01.2O2O and 6543 195 dated
20.O7.2O2O and 6543322 dated 20.01.2020totally valued at Rs, 1,49,OO,544/-

{Rupeee One Crore, Forty Nine Lakh, Five Hundred and Forty Four onlyl
liable for confiscation under Section 1 1 1 (m) of the Customs Act, 1 962.
However, I give M/s. Superking Glass and Ceramic Pvt. Ltd the option to
redeem the goods on pa5ment of Fine of Rs. 7,5O,OOO/- (Rupees Seven Lakh
end Fifty Thousend onlyl under Section 125 of the Customs Act, 1962

38.8 I impose pena-Ity of Rs. 1,47,63,501/- {Rupees One Crore, Forty Seven
Lakh, Sixty Three Thousand, Flve Hundred and One Onlyf plus penalty
equal to the applicable interest under Section 28AA of the Customs Act, 1962
payable on the Duty dema-nded and confirmed above on M/s. Superking Glass
ald Ceramic Pvt. Ltd., Bharuch under Section 1l4A of the Customs Act, 1962
in respect of Bills of Entry detailed in Show Cause Notice. However, I give al
option, under proviso to Section ll4A of thc Customs Act, 1962, to thc
importer, lo pay 25%o of the amount of total penalty imposed, subject to thc
pa]rment of total duty amount and interest confirmed and the amount of 257n

of penalty imposed within 30 days of receipt of this order.

38.9 I refrain from imposing ary penalty on M/s. Superking Glass and
Ceramic Pvt. Ltd under Section I 12(a)& (b) of the Customs Act,1962.
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38.7 I hold the 72OO MTs of goods viz. "Ground Colemanitc, B2o3 4o"l'.
Natura.l Boron Ore" appearing in Annexure A- 1 to A-65 (except goods importcd
vide Bill of Entry No. 6280945 dated 30.12.2019, 645+05+ dated 13.01.2020,
6529669 dated 18.01.2020 and 6543 195 dated 20.01.2O2O and 6543322
dated 20.01.2020) totally valued at Rs. 24,26,96,844/- (Rupees Tvrenty Four
Crore, TVrenty Six Lakh, Ninety Six Thousaad, Eight Hundred and Forty
Four only) liable for confiscation under Section 1 I 1(m) oi the Customs Act,
1962. However, I give M/s. Superking Glass and Ceramic Pvt. Ltd thc option to
redeem the goods on paJrment of Fine of Rs. 1,2O,OO,OOO/- (Rupees One
Crore and TVenty Lakh only) under Section 125 of the Customs Act, 1962



38.10 I impose a pena.lty of Rs.2,OO,OOO/- (Rs. T\ro Lakh only) on M/s.
Supcrking Glass and Ceramic Pvt. Ltd under Section 114AA of the Customs
Act, I 962.

38.1 1 I refrain from imposing any penalty on M/s. Superking Glass and
Ceramic Pvt. Ltd under Section 1 17 of the Customs Ac1,7962.

38.f 2 I impose a penalty of Rs.5,OO,OOO/- lRupees Five Lakh onlyl on Shri
Upesh H. Thakkar, Director of M/s. Superking Glass and Cleramic h/t. Ltd
under Section I I2(a)(ii) of the Customs Act, ),962.

38.13 I imposc a penalty of Rs.2,OO,OOO/- (Rs. Two Lakh only) on Shri
Upesh H. Thakkar, Director of M/s. Superking Glass and C)eramic Pvt. Ltd
under Section I I4AA ofthe Customs Act, 1962.

38.14 I refrain from imposing any penalty on Shri Upesh H. Thakkar, Director
of M/s. Superking Glass and Ceramic R/t. Ltd under Section 117 of the
Customs Act,l962.

39, This order is issued without prejudice to arry other action that may be
taken under the provisions of the Customs Act, 1962 and Rules/Regulations
framed thereunder or any other 1aw for the time being in force in the Republic
of Ind ia.

4O. The Show Cause Notice No. VIII/ 10-05/Pr. Commr./O&A 12027-22 dated
12.O4.2022 is disposed off in above terms.

,lO sL ,p

) M/s. Superking Glass and Ceremlc Pvt. Ltd., Survey No.359 & 363/
1&2, Vill-Pansoli, Taluka & Dist-Kheda, Gujarat.

2. Shri Upesh H.Thakkar,
Director of M/s. Superking Glase and Ceramic Rrt. Ltd., Survey
No.359 & 3631 l&2, Vill-Pansoli, Taluka & Dist-Kheda, Gujarat.

DIN: 2O24O7 7 1MNOOOOOOA928

BY SPEED POST

F.No. Vlll/ 1 0-05/Pr.Commr. / O&A / 2027-22
To,

(i)

(ii)

(iii)
(iv)

(v)

(Shiv Kumar S

Principa- Commissioner

Date: 05 07 .2024

The Chief Commissioner of Customs, Gujarat Customs Zone,
Ahmedabad.
The Additional Commissioner, Customs, TRC, HQ, Ahmedabad.
The Deputy Commissioner of Customs, Customs House Hazira, Surat.
The Deputy Commissioner of Customs, SIIB, Surat.
The Superintendent, System, Customs, HQ (in PDF format) for
uploading the order on the website of Ahmedabad Customs
Commissionerate
Guard File.(vi)
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