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tq62 tII{I 129 (1) (q?fl 3{

qrrd & sq{ A otf qft 5r or}n t ors+ 61 s{rad rrf,qs 6-{dr d d rs s{rtq p1 qrft
+1 arSEs t s r&i S eirt orw +rft-e-7qgqil *fnr lontqa ftitray, ftn dzrcq, Frqs fr+rm)

T€-{ qr{, :r€ ftd E] g_{$erur B{T*fi n-<d o-r r+t ?.

i U ndcr Section I 29 D D{ I ) of t he Customs A cl, 1962 (as amended). in respect. of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

(a) any goods exported

qr{d 3{TTTKI {rd{ eftlI rr{II qrrir rrda1BffiqT q I-g rlrd
ql Gq rr<rdr R{I{ q{ silt qr+ }. ftS.rtf}n cr6 s-art q qr} w q sH rrirEq Rrr{ w silt
rrg qrf, qfl rTr{r il eitlAa crqt e'ft d.

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at
thcir place of destination in India or so much of the quantity of such goods as has not been

unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

(6)

(TI) ,1962 cfuIEI X d{II E-{rg rTg ilild {@$rrr{-s
€rdTqrff.

(c)

(6) g€, 1870 TIE TI.6

(a)

1 rrg orjgR 5€ 4

ftrr+1 q6 qfr C q-{rs }S qff qrqrmq g.o. fuoz err tf<r tnBv.

4 copies ofthis order, bearing Court Fee Stamp ofpaise fifty only in one copy as

under Schedule 1 item 6 of the Court Fee Act, 1870.

iM

1t

l:
(r{)

(b)

(.T) 
I

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

thereunder.

ffiaur cnilcq qr rirr-d
st vt1nft ofu s-s'S rrq ftaftft{a 6rrt,,il6 €ss di qrftq :

The revision application should be in such form and shall be verified in such maaner as

may be specified in the relevant rules and should be accompanied by :

EEEI EFdd a c{<ntrr flq q( .rnt{r a1 + qftqi, qR d

4 copies of the Order-in-Original, in addition to relevant documents, if any

4 copies of the Application for Revision

g.i-ff&'rr irtfi Erw o.{+ + f{S drTr{;o..rfufrqc, 1e62 (uw qffifuq tI fruffud qts +
3r<.r$-d, pts,q!-s,q-ffi ei-t ffiu q-dt & rt{ t.orftr snm t fr o. zool-(sqg d S qraq.r

F. 1 ooo / - (rF qg q..F' ET{R qr{ l, *tlr S c'rTmr d, t qq fua Urrcr< * rrnDr6 trdr{ E.em. o

of A qftqt. qft Elo', qirn rrqr qrq, iFnqr rrqr iir fr1 TrRr ofu rsqg \1s- srfs qr s{* 6'c
d d tfr al-s + $ q fr €.2ool - ofu qfr \'o. f,rts t G{ftE- d d alH }. s-q fr r. rooo/-

(s)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Flundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the

(d)
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,

fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.10OO/-.

TTE TI. 2 3RIEIT 3T{T wti*{ {s
qfiItr ff'Tdr d A A Sqrg-tr G{fuftqc 1e62 of ur{I 12e q (1) t'3rfi-{ dd fr.q.-o +

Sqr{w-, Ar*q saTE {w' oil{ d-qr o.r orfto o{Rr*-{ur & vcer ffifud qa T{ i{itf, or
q-s.+ B

(6)

In respect of cases other than these mentioned under item 2 above, any person aggricved

by this order can file an appeal under Section 129 A{1) of the Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Serrice Tax Appellate Tribunal at the follorving

address :

Customs, Excise & Servicc Tax Appellate

Tribunal, West Zonal Bench

2"d Floor. Bahumali Bhav.rn,

Ahmedabad 380 016

L962 vr{r 12e q (6) 3I r{r{I 129

q {1) +. c{rfi-{ orfts } srq ffiB"c E-dr {itr{ fri qrBs-

Under Section 129 A 16l of the Customs Act, 1962 an appeal under Section I29 A (1) ol thc

Customs Act, 7962 shall be accompanied by a fee of -

q-dr gltr qFn rtqr xf@ qTGi dtfl drlrqt

*, as qft r€'c d'q (Ir{r Fqq qr ss$ o-c d * \ro Eflr rqq.

$,here the amount of duty and interest demanded ancl pcnal1l lcvir:d br anl ofliccr ol

Cusloms in the case to $'hich the appeal relates is five ]akh rupees or k:ss, one thousattd

rupees;
q-6r ET{f qrrff rlql {$F aITGI AqT dtTrqr

rrn w +t roc qp 
"rq 

pvq t sdt-6 d Afu-{ 5qt rrEns drs t 3rftro c d *; qiq rsn
Ecg

where the amount of duty and interest demanded and penalty Ievied by any ollicer of

Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees ;

q-6r gSqt qirn rrql {@ qIGI dt{T grrql

qs a1 Ts-q rrsrff flqq Fqq * B{Rlf, d d} (s Esr{ dqg.

here the amount of duty and interest demanded and penalty levicd

stoms in the case to which the appeal relates is more than fifty lakh rupccs, tcn

thousand rupees

{fl erci, ,rs {@ r 0% .]r<l lr{, Gr6r {@ qr {@ sq Es ,Jiil

a,qr 6G qr, qET +Td es fr'sr< i t, .:tfi-o rI{I qqTn 
t

bl any olficcr o1-

tl d. q rr; 4, to",

'o

A,

lr

appeal against this order shall lie before the

duty and penalty are in dispute, or penalty, where penalty alone is in dispute

3-ff URT 129

t-6 oilt{r +fts qrrrf,Frd
gq erftc qr 3fi+6{ tr or
dAqrBs.

Under sectio'I 129 (a) of the said Act, every apptcation made before ttre Appellate Tribunal-

(a) in a.rr appea-l for gralt of stay or for rect ication oI mistake or for any other purPosc; or

Tdbunal on payment of toolo of the duty dernanded u'here duty 'l

a.nied by a fce ot fivc llundrcd rupees

-fficr-l6i
rrg .rfto : - otum

61 E6 rftfrrr

4

qfq6n-{uT, qfM*fiqfrd
6{&-frqsora{oa

3ffirEl, 3IdtrElt{f(-3800 1 6

frRtRTTR Ed,qsfrqBq, 1.1cfl,

(a)

(s)

(bl

"16)

{d)

(b) for restoratjo[ of an aPPeal or alr applicalion shall be accomp
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ORDER-IN-APPEAL

Thc prcsent appeal has been liled by Shri Mahefuzkhan Mahammad

Yunus Maick, Proprietor of M/s. Gajwani Globai, Mundra (hereinafter referred

to as thc "appe11ant") under Section 128 of the Customs Act, 1962, chailenging

Order in-Original No. MCH/ADCi AKl88l24-25 dated 08.07.2024 passed bythe

Additionai Commissioner of Customs. Mundra.

2.1, 'l'he facts of the case, in brief, are that the appellant filed Bill of Entry No.

5790448 dated 04.05.2023 through their Customs Broker for import of goods

dcclared as "parts and accessories of printing machine," classifiable under CTH

84439990 ol the Customs Tarifl Act, 1975, with a declared assessable value of

Its. 6,30,473 / -. The goods r.vere imported from M/s. Electronic Way Trading LLC,

Dubai (UAE), and duty amounting to Rs. 1,74,863/- (including IGST) was

assessed.

'2.2 On the basis of an alert issued by NCTC indicating risk of mis-declaration,

IPIi violation and non-compliance with B1S requirements, the consignment was

put on hold and subjected to detailed examination under panchnama dated

15.05.2023 by SIIB offi<;ers in the presence of concerned representatives.

2.3 Upon examinatjon, the goods were found to be old and used

parts / a r:cc ssc>ries of photocopier machines instead of the declared printing

machine parts. Further, undeclared items in the nature of hard disk drives of

varying storage capacittes and of different countries of origin were also found

concealed within the consignments. The goods were ob

1n na tl.lre .

2.4 In view of the above, the goods appeared to be

<,lescription, quantity and country of origin. Further, b

thc samc.. n.erc considcrr:d as restricted / prohibited for import under the Foreign

Trade Policy (2O15-2O) and the Hazardous and Other Wastes (Management and

Transbourrdary Movemt:nt) Ru1es, 20 16. The empanelled Chartered Engineer,

vide report dated O8. 1.2.2023, also certified that the goods were old and used and

not reconditioned.

2.5 Accordingly, the goods were seized vide Seizure Memo dated 24.06.2023

under Section 1 10(1 ) of the customs Act, 1962 on the reasonable belief that they

Page 4 of 9
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were liable for confiscation under Sections 11i (d) and 11 1(m) of the Act. Furthcr

investigation revealed that the declared premises of the importer did not exist

2.6 Summons were issued to the appeilant under Section 108 of the Customs

Act, 1962 on multiple occasions; however, the appellant neither appeared nor

submitted any response. Simitarly, summons issued to the Customs Broker also

remained uncomplied with, and the matter was reported to the concerned

authority for appropriate action.

2.7 In view of non-cooperation by the appellant and discrepancies noticed

during examination, the declared transaction vaiue was rejected under Rule 12

of the Customs Valuation Ru1es, 2007 and the assessable value was re-

determined at Rs. 13,09,1141-,wittr corresponding duty of Rs' 3,63,083/-'

2.8 Thereafter, a Show Cause Notice was issued proposing imposition of

penalty under Section 112(a) of the Customs Act, L962 for rendering the goods

Iiable to confiscation and under Section 117 for failure to comply with summons

issued under Section 108 of the Act.

Being aggrieved with the impugned order, the Appeilant has Iiled the

sent appeal against the order passed by the Additional Commissioner,

d
ms, Mundra. The Grounds of Appeal are not reproduced in detail for sake

ty, as the copy of the same is available with the Appellant as well

dent. However, the same have been examined and the brief is as under:

The appellant contends that the impugned order is legally flawed

ecause the Adjudicating Authority failed to consider submissions made in

response to the Show Cause Notice. Furthermore, the appellant challenges the

Authority,s claim that they waived their right to a Show cause Notice arrd

personal hearing, asserting that no such waiver was contained in their

correspondence. This exclusion is presented as a clear vioiation of thc principles

of natural justice and established judiciai precedents.

3.2 The appeal disputes the absolute confiscation of goods under

3

3{qJ
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2.9 The adjudicating authority, after due adjudication, passed the impugned

order wherein penalty under Section 1 12(a) was not imposed' However, a penalty

of Rs. 2,50,000/- was imposed on the appellant under Section i 17 ol the

Customs Act, 1962 for non-compliance with statutory summons.

SUBMISSIONS OF THE APPELLANT:
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Sectjon 1 1 1(d), arguing that the items are "o1d and unused" parts and

accc'ssorics rather than "second-hand' restricted goods. The appellant highlights

that rrndcr paragraph 2.37 of the Foreign Trade policv (FTp), such goods are

categorizcd as restricterl rather than prohibited. since the goods are unused with

a 100'/o rcsidual iifc, the appellant maintains they should be considered freely

importabk::rnd not 1iab1e for confiscation.

3.3 The appellernt argues that the goods were wrongly classified as ,,used

clectrical and electronic assemblies" under the Hazardous and other waste

Rulcs, 2016. 'I'hey point out that the Panchnama and the Chartered Engineer,s

rcport lall lo confirm the items are "assemb11es,,, which typically consist of

rnultiplc components formed into a final unit. Furthermore, the appellant asserts

that even if the goods l'e11 under the specified schedule III (Base1 B1110), they

rvould not require prior informed consent for import.

3.4 Without prejudice to other arguments, the appellant submits that

cvcn if tl'rc goods are dr:cmed restricted, they should not be subject to absolute

confiscatron. citing various judicial findings, including the Gujarat High court

case of M/s Oil Energy, the appellant argues that restricted (as opposed to

prohibircd) goods must be released upon the payment of a redemption fine under

Sr:ction 125 of the Customs Act.

3,5 The appellant challenges the re-determination of the goods, value

bascd on a Chartered Engineer's report. They argue that the Adjudicating

Authoritl, failed to fo1low the sequential appiication of the customs Valuation

Ru1cs, 2007, and did not properly reject the transaction value under Rule 12

bcfore mo'ing to Rule 7. Because the proper legal procedure for doubting and

rlctr:rmining value u.as Lgnored, the appellant contends the goods are not liable

lor conliscati<>n under Section 1 1 1 (m).

1 . Personal hcaring was granted to the Appellant on lO.l2.2O2S

lo11ou'ing thc p.ncipies of natural justice r.vherein Shri vishal Ajay Kumar,

consultant, appeare d for the hearing and re-iterated the submissions made at

thc timc of filing t hc appe al.

Page 6 of 9
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DISCUSSION AND GS:

5. I have carefully gone through the case records, impugned ordcr

passed by the Additional Commissioner, Customs, Mundra and the delense pul

forth by the Appellant in their appeal.

5.1 The Appellant's primary contention is that the goods are "unused"

and were misidentified as "old and used. " However, the Panchnama dated

15.05.2023, conducted in the presence of multipie witnesses and a Chartered

Engineer, clearly records the physical condition of the goods as "old and used."

Physical evidence documented during a search and seizure carries significantly

higher evidentiary value than the after-thought claims of an importer.

5.2 The Appellant contends that the rejection of the transaction value

was procedurally flawed under Rule 12 of the Customs Valuation (Determination

of Value of Imported Goods) Rules, 2007. I find this contention to be legally

unsustainable. Rule l2(1) empowers the proper officer to doubt the truth or

accuracy of the declared value if there are reasonable grounds. In Lhe present

case, the "reason to doubt" was not based on mere suspicion but on concretc,

documented lindings of mis-declaration. The declaration of the goods as "new"

when they were found to be "old and used," combined with the concealment of

390 units of Hard Disk Drives (HDDs) that were entirely omitted from the Bill of

Entry, constitutes a fundamental breach of the "truth and accuracy" requirement

under Section 14 of the Customs Act, 1962.

5.3 I find that when the very nature and description of lhc goods arc

found to be false, the "transaction value" as defined under Rule 3(1) of the CVlt.

2007 ceases to be the "price actually paid or payable for lhc goods $'frcn sold lirr

.E (11 rt to India." The transaction value is predicated on the assumption that the

reflects tJle actual goods being imported. When the physical inspection

that the actual goods differ fundamentally from the invoiced goods, thc

d price no longer pertains to the goods found. Under such circumstances,

mandate of Rule 12 is naturally triggered, as the declared value lacks thc

necessary nexus with the actual imported cargo. The failure of the Appellant ro

respond meaningfully to the summons or provide any corroborative cvidence t.<l

support the declared value further solidified the reasonable doubt, ncccssitaLing

the rejection of the transaction value and the sequential application oI valuaLior-t

rules.

*
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5.4 When mis-declaration is established, the transaction value loses its

sanctity. In the case of Century Metal Recycling Pvt. Ltd. vs. Union of India 2019

(367) E.L.T. 3 (S.C.), while the court emphasized the sequence of valuation, it

also acknowledged that mis-declaration of parameters like quality and

description is a valid ground for rejection. The use of a Chartered Engineer's

report for valuation under the residual method (Rule 9) is a standard and lega11y

accepted practice when identical/ similar goods' prices are unavailable.

.5.5 The Appellant claims the goods are not "assemblies" under Basel No.

I31 110. 'l'his is a technical nuance intended to circumvent the Hazardous Waste

Rulcs. Thc "Parts and Accessories" found are clearly "electrical and electronic

assemblies/ scrap" as defined under the E-Waste (Management) Rules, 2016.

5.6 Para 2.31 of the FTP explicitly restricts the import of second-hand

capital goods. The Ministry of Environment, Forest and Climate Change

(MoEFCC) requires prior permission for such imports to prevent India from

becoming a dumping ground for global junk. The lack of such authorization

makes the import "prohibited" in terms of Section 2(33) of the Customs Act. I

rcly on the decision in Commissioner of Customs vs. City Office Equipment

12019-VIL- 196-MAD-CU], where the Tribunal upheld the confiscation of old and

uscd photocopier parts imported without MoEFCC permission, categorizing them

as restricted / prohibited.

5.7 The Appellant requests redemption under Section 125. However,

S<:ction 125 states that redemption is at the discretion of the officer for prohibited

goods. Whcn goods are imported in blatant violation of environmental and waste

management laws, absolute confiscation is the appropriate remedy.

5.8 Regarding the violation of natural justice, the record shows

Appcllant themselves sent a letter on O7.O3.2O24 stating they

rcsponsibility" and are "ready to pay fine and penalty." This admission

effectively limits the scope of further inquiry into the facts, and the adju

authority's interpretation of this as a waiver is not entirely misplaced.

5.9 The investigation by the SIIB and the findings of the adjudicating

authority clearly establish a case of calculated mis-declaration to bypass the

I-lazardous Waste Rules and the FTP. The importer's non-existence at the

declared address further points toward a fraudulent intent. There is no merit in

the appeal to justify any reduction in penalties or setting aside the absolute

confiscation.

Page 8 of 9
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The impugned Order-in-Original No. MCH/ADC/AKI 88124-25 dated

08.O7.2024 is upheld in its entirety.

The Appeal liled by Shri Mahefuzkhan Mahammad Yunus Malek is hereby

dismissed.

I

II

Y
(AMIT GUPTA)

Commissioner (Appeals),

Customs, Ahmedabad

J-l-I

F. No. S/49-4 13/CUS/MUN / 2024 -2s/
'sYS JoJ\9

By Speed post A.D/E-Mail

Date:3O. O3.2O26

To,

Shri Mahefuzkhan Mahammad Yunus Malek,

Proprietor of M/s Gajwani Global,

Bunder Road, Mundra-B, 2 I 2 I 2 I 96 I 63,

Behind Hospital, Mundra,

Kutch, Gujarat-37o421

Copy to:

1. The Chief Commissioner of Customs, Gujarat, Custom House,

Ahmedabad.

2. The Principal Commissioner of Customs, Custom House ,Mundra.
3. The Additional Commissioner of Customs, Custom House, Mundra.

4. Guard File.
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6. In view ofthe above discussions and findings, and in exercise of the

powers conferred under Section 128A of the Customs Act, 1962, I pass the

following order:


