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F.No. S/49-393/'cus/JMN/24-2s

Under Section 129 DD(l) of thc Customs Act, 1962 (as amendcd), in respect of the following

categories of cases, an), person aggrieved by this order can prefer a Revision Applicatton to Thc

Additional Secretary/Joint Sccrctary (Revision Application), Ministry of Financc, (Departmcnt of

Revenue) Parliament Strect, New Delhi within 3 months from thc date o1'cornrnunication ofthc order'

The duplicate copy ofthc T.R.6 challan evidencing payment of Rs. 200/- (Rupees two Hundred only)

or Rs. 1,000/- (Rupecs one thousand only) as thc case may bc, under the Head ofother receipts, fces,

tines, forfeitures and Miscellaneous Items bcing the fce prescribed in the Customs Act, 1962 (as

amended) for filing a Revision Application. If thc amount of duty and interest demandcd, fine or

penalty levied is one lakh rupccs or less, fees as Rs, 20Ol- and if it is more than one lakh rupees, the

fec is Rs. 1000/-

/Order rclating to

CTET

(a)

qRil

c rrg
rrfrq

R{I;I IrtITqTerEISf6;I
;I s*IqIcrd 3-dltqB (t,CIFTI TAI q{ 3-ilt GrffefdqIIIRT stl frs

*ffel e.ffqffTIIEI +qETT EiR{T;I ts-dtItt 3{tfEffirrS

6q)

(TI)

any goods loaded in a convcyance for importation into lnd

place ofdestination in India or so much ofthe quantity ofsuc

such dcstination ifgoods unloaded at such destination arc sho

ia, but which are not unloaded at their

h goods as has not been unloaded at any

rt ofthc quantity required to bc unloaded

656 E6',Arrs, 1962 3{Urg x dr{I tr{rg rrg

a1 3r6rqrft

3{

(c) Payment ofdrawback as provided in Chapter X of Customs Act, 1962 and the rulcs made thereundcr

3

ortr cs }, srq FrgftRd irFFniI ricfr d+ qrBq 
,

q-qd if-{;rrqt dfrd crsq
s-F+1 qis +1 qrq'ft

The revision app[cation should be in such form and shall be ven

specified in the relevanl rules and should be accompanied by

mamcr as may bcfied in such

cFdqi, fril-s+1 qn'cfr fr T{rs o1 qrqrtrq go ft-oz q?rT diI ilfrS
4g.E,l 870 q?[ €. e rrq q-{TR gtl(tr'

(a)

(G

(b)

4 copres of this order, bcaring Court Fee Stamp of paise fifty only in one copy as

Schedule I item 6 of the Court Fcc Act, 1870.

4 copies ofthe Order - ln - Original, in addition to relcvant documents, i

prescribed undcr

4

4aIuI

f any

qEci 3{effirt TrTz{ {eT

(TI)

4 copies ofthe Application for Revisionc( )

(tI)
glrl

ul-n,
a:

{@,

91 6Arur qltr{
sfr T 02 a03{rdl3{rft{$ FCgsfusd Tdffiuqrgr$d

6iIETFI 3{rtqtlrmtfr+srqEt0F 0I E'STR0 cfi
oEIITETT€T c-tr0 ddrrqrTITTITIIqI trIIItIT \16qfqa1 ffi CE t5-rI 1F 0 00ff€ +rdE-€oi-r tIFET+ fr5q $' 0 0

,)ets c6't+
(d)

frcr$o-,

{rEr{I {s8rq3ffiTEITI 2Er{
+1 92 11 69 al2 UrtI qodtF+qc* arF-lillt d mqrtro'sfrt{r orr6d E6{fr

+ TTII3rft(?DA+slrn-r+ (f,ITEa-*qqEif3{rfr{ s 3 Tffg
rr{ iD{q*6 c-6'+qe tFrsfuR{d

ln respect ofcases other than these mentioned under item 2 above, any person aggne

can file an appeal under Sectron 129 A(l) of the Customs Act, 1962 in form C

Customs, Excise and Service Tax Appellate Tribunal at thc following address

ved by this order

.A.-3 belore the
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FTI(6')

any goods importcd on baggagc.

rrdqr{r{fi3{rtlrd
I[{crB
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at that destination,
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esqftnRr3fuFqq
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:{

( tD' 3fffa mdr 6r{r qirn rrqr lrFF dITEI TTTIT

c-rnqt rF{I (g sfi r6"q qY-q erg Fcg rIT vs$ oc d d \to 6q1-q T'cg

(a)

(b) where the amount ofduty and interest demanded and penalty levied by any officer of Customs in thc

casc to which thc appeal relatcs is morc than five lakh rupccs but not cxceeding fifty lakh rupees, fivc
thousand rupees ;

( TI)

(c) where thc amount ofduty and interest demanded and penalty levied by any officer of Customs in thc

casc to which the appeal relates is morc than fifly lakh rupces, ten thousand rupees

rq) re vrtvft6*3ifu{rurbqrqi,qifrqq{-tr} l0 z &r-Er w wfl \IGF qr {@ \rd EEfaq<
fr d.qr Es & r o * 3ra oG w,s6i &-{f, es fu{rd fr t.3rrftf, T{qr qrwn 

r

r
lr-

i

ffcr{w.,b-fu rdrr( ru@ s tEI Fr
rrfrRqirlsoluT. qfM frfiq d6

Customs, Excise & Service Tax Appellate Tribunal,
West Zonal Bcnch

$t qftrd,{gqrd T+q, F-iD-e Frttrc+'R Cf,,
3GI|{ET, stf,rKFilK-3800 1 6

2"d Floor, Bahumali Bhavan, Nr. Girdhar Nagar

Bridge, Asarwa, Ahmedabad-380 016

ftqr$o, .rrfuftqc, 1e62 tr1 qRT 12e q (6) &'o{tfr{, dqr{w, rtftft{c, 1e62 a1 qrtl
12e q (t) * s{ri-{ o{ft( +'qrer ffifufr Ew {r* di ilES-

Under Section 129 A (6) ofthe Customs Act, 1962 an appeal under Section 129 A (l) ofthe Customs

Act, 1962 shall be accompanred by a fee of-

whcrc thc amount olduty and interest dcmanded and pcnalty levied by any officer of Customs in thc

casc to which the appeal rclatcs is fivc lakh rupecs or lcss. one thousand rupees;

(ET

)

orfl-( * trqfud qrEA fr q6i fr;fr Sqr{ffi srfM cm qirn rr.rr {crefot qrq ilfl
(qrqr rrqr es at Ts-q fr ons rFqS t srfu6 d tmq s,qt qErs sro fr rrfko c d
d; qis 6gR sqg

dqrgl rr{rr <g o1 Tfc rlqrfl elrcI Frrg r{fq-+, d d; 6s Esn rcS.
qTGI iIqTq6r ErtI qirfl rEIT {EF'

An appcal against lhis order shall Iie before the Tribunal on payment of l0% of the duty demanded

herc duty or duty and pcnalty are in dispute, or penalty, where penalty alone is in dispute,

- ror rto snt{r + ltS cr .rf,ft{it e1 Etrrc+ t. frS qr frnS erq c+s{ + frS
fuq rrq offtd : - srettrl

(rx) orfl-CI cr on+fi q:r ifl !-sr{f,{ } faq il{{ 3{rtfi b sru T'qt qiE q1 o.r {@'
fr dqn d+ srBs.

urtl 12e (q) TTIIff ql{r{
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Under section 129 (a) ofthc said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant ofstay or for rectification of mistake or for any other purpose; or

(b) for restoration ofan appeal or an application shall be accompanied by a fee of five Hundred rupees.

5.



No 5 9-393 cus/JMN/24-25

ORDER-IN-APPEAL

M/s. Deccan Cans & Printers Private Limited, Survey No.651 & Plot

No.22lD, Daman Industrial Estate, Somnath Road, Daman 396210 (hereinafter

referred to as "the appellant) has filed the present appea-l in terms of Section 128

of the Customs Act, 1962, against Order-ln-Original No. 54/DC/RDl2024-25

dated 24.10.2024 (hereinafter referred to as the impugned order') passed by the

Deputy Commissioner of Customs, Customs Division, Jamnagar (hereinafter

referred to as 'the adjudicating authority'). Vide impugned order, the appellant's

claim for refund of interest of Rs.1,73,01, A5/- patd on delayed payment of IGST

has been rejected by the adjudicating authority.

2. Facts of the case, in brief, are that the appellant was importing goods

under Advance Authorisation Scheme without payment of Customs duties,

including IGST leviable under Section 3(7) of the Customs 'lariff Act, 1975. It

appeared that the appellant had exported the goods first and subsequcntly

imported duty-free goods/inputs under Advance Authorisation by availing

Exemption under Notification No. 18/2015-Cus dated O1.04.2015, as amended

by Notification No. 7912017-Cus dated 13.10.2017. Later, in view of the

Judgment dated 28.O4.'2023 of Hon'ble Supreme Court in the case ol Union oJ

India vs. Cosmo Films Ltd. [(2023) 5 Centax 286 (S.C.)], it was settled that the

'Pre-import condition' for imports under Advance Authorisatlon is valid and

required to be fulfilled. The 'Pre-import condition'was omitted vide Notrfication

No. O1/2019-Customs dated 10.O1.2019. Thus, during the period of 13.1O.2O)7 '

to O9.O1.2019 there was 'pre-import condition'in Para 4.14 of the Foreign ,."1: 
?,,

Policy 2015-20, which was held to be valid by Hon''b1e Supreme Court. So,:. .,.;..,'. . ,

during the period of 13.10.2017 to 09.01.2019, the appellant was requircd to "t"' '''l','

import the inputs under Advance Authorisation Scheme first; and by using such .,'., ---'

inputs the goods manufactured by them were required to be exported in

discharge of their export obligation. Whereas, in the present case, the appellant

has made exports first and imported inputs under Advance Authorisation later

duty free, which was not propcr.

2.1 Following the aforesaid Judgment of Hontrle Supreme Court, the CBIC

issued a Circular No. 16/2o23-Customs d.ated. 07.06.2023, which clarificd

the procedure for paying IGST and availing Input Tax Credit (lTC). The appellant

had stated to have voluntarily paid total sum of t3,84,07 ,4861-, which included

Page 4 of 20V
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IGST of t2,1 1,06,34I /- and interest aggregating to { 1,73,01,145/- for 51 Bills of

Entry filed at Reliance, Jamnagar SEZ. Interest was automatically calculated by

the EDI System during the reassessment of their Bills of Entry as per the

procedure prescribed in the said Circular.

2.2 Thereafter, the appellant submitted a claim for refund of Interest of

<1 ,73,O1,145/- vide their application for refund dated 26.06.2024, which was

received by the office of the adjudicating authority on 19.O7 .2024.

2.3 After considering the written and oral submissions of the claimant, the

adjudicating authority has rejected the refund claim vide impugned order dated

24 .1O.2O24. Being aggrieved, the claimant/appellant has filed the present

appeal under the provisions of Section 128 ofthe Customs Act, 1962.

Admission of A eaI

3. As the present appeal has been filed against rejection of refund claim, pre-

deposit for filing the appeal under the provisions of Section 129E of the Customs

Act, 1962, is not required. In the Form CA-l of the Appeal Memorandum, the

Date of communication of the impugned order dated 24.10.2024 has been shown

as'25.10.2024'. Whereas, the present appeal has been filed on 09.12.2024. As

the appeal has been filed within normal period of 60 days from the date ofreceipt

pugned orde r, as stipulated under Section 128(1) ibid, it has been admitted

ing taken up for disposal on merits

ds ofA al:

The appellant has raised various contentions in their grounds of appeal.

They submitted, inter alia, that the present appeal arises out of the rejection of

the appellant's refund claim of tl,73,01,145/- representing interest recovered

by Customs authorities on payment of Integrated Goods and Services Tax (IGST)

in respect of imports made under the Advance Authorization (AA) Scheme during

the period from October 2017 to January 2019.

4.1 It is submitted that after receipt of letter No. F. No. RSEZ/Misc./PRE-

IMPORT /90/23-24 d,ated 28-06-2023 issued by Offrce of the Development

Commissioner, Jamnagar (Reliance) Special Economic Zone. T}:e Appellant paid

interest of Rs.1,73,01 ,145/- on IGST component against import of goods made

6

p
*
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F.No. S/49-393/CUS/JM N/24-2s

under 51 Bill of Entries. The Impugned order accept that the Appellant paid the

lnterest of Rs.1,73,01,145/- under Protest.

4.2 It is submitted that the Appellant before the Adjudicating Authority rclied

upon the Hon'ble CESTAT of Ahmedabad in the case of M/s. Chiripal poly Films

Ltd. Vs Commissioner of Customs, Ahmedabad passed Final Order No.1 1622g-

1163012024 dated 23.07.2024. However, the Impugned Order in para 2t
considered the order and mention that the said matter is difference with present

case. The impugned order does not mention any reason / grounds for not

considering the said Order nor distinguished the Order in the impugned order.

Therefore, the Appellant rely on the said CESTAT Order again before this forum.

4.3 It is submitted that the Hon'ble CESTAT of Ahmedabad in the case of M/s.

Chiripal Poly Films Ltd. Vs Commissioner of Customs, Ahmedabad passed Final

Order No.116228-11630 12024 dated.23.07.2024. TLre issue before the Hon,ble

CESTAT is mention in para 1 of the CESTAT order, which is reproduced as

'The issue inuolued in these Appeal,s ' whether Appellants is linble to pag

dutA, Interest, Redemption Fine and penaltV for uiolation of -Pre-lmport
Conditionl in connection uith imports made under Aduance Authorization

scheme (refened to as the AA scheme) during the period from 13- 10-20 17 to

09-01-2019"

The Hon'lcle CESTAT held that interest is not leviable. The relevant para 5.

7 are reproduced below: i

"5.24 In uiew of the aboue mentioned proubions of law and judiiial

pronouncements, it rls settled that in the absence of specific prouision relating

to leug of Interest, Redemptinn Fine and PenaltA in respectiue legblation for
leug dutg, the same cannot be demanded or imposed or recouered bg taking

recourse to machinery proui.sions relating to recouery of the duty. Therefore,

the orders for recouery of -lnterest, Redemption Fine and PenaltgN in these

cases are not sustainable considering charging prouisions of the Customs

Act 1962 and releuant proui.siotts under the Customs Tariff Act, 1975 and

the decisions rendered thereon as mentioned aboue. The issue on imposing

Interest, Redemption Fine and Penalty i.s no longer Reslntegra.

Page 6 of 20
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5.25 We also note that adjudicating authoitg has reli-ed upon a feu-t

deci.sions in the impugned orders, which are on dilferent facts and

applicable in such facts. The facts and issue in the present cases are not

identical to those cases. Therefore, the ratio of the decisinn is not directly

applicable in the present case.

6 Since we decide these AppeaLs on the multiple counk, on merits and

Iimitatian, the other tssues raised bg the appellant are not taken up or

discussed and the same are left open.

7. In uiew of our aboue discussion and Jindings, the impugned orders

on confirmatian of demands for interest and appropriation thereof, order of

confi.scation of goods, imposition of Redemptinn fine and penaltg are not

sustainable and the samE are set o.side. The appeals are allouad with

consequential reliefs in the aboue terms."

In view of above, the Honble CESTAT order is squarely applicable in the

present matter. Therefore, the Appeal should be allowed by granting the Refund

and Order is liable to be set aside.

4.4 The Impugned Order at para 17 stated that letter F. No. NIL dated 01-08-

2024 Lras been issued to the Specified Oflicer, RSEZ, Jamnagar requesting them

to verify the refund claim. The Specified Officer, RSEZ, Jamnagar vide letter F.

SEZ lM\SClOll2024-25 Dated l2-O8-2O24 wherein inter alia stated the

d Interest amount were rightly paid by the Applicant in terms of CBIC

No.1612O23-Cus dated 07-06-2023. The appellant submitted that

e of Natural Justice has been violated in as much as copy of verification

given by Specified Officer, RSEZ, Jamnagar was not provided to the

Appellant for the purpose of rebutting the findings against the Appellant. It is

submitted that copy of the verification report has not been provided to the

Appellant. Therefore, the Appellant could not rebut any ofthe adverse finding in

the verification report. Thus, this tantamount to denial of Natural Justice to the

Appeliant as relied upon documents has not been provided to the Appellant.

Hence the Order shall be set aside on this ground itself and Appeal should be

allowed by granting the Refund.

)

*
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4.5 It is submitted that the Verilication Report stated that Interest amount

was rightly paid by the Appellant in terms of GBIC circular No. 16l2023-cus
dated 07-06-2o23. The appellant further submitted that the circulars are issucd

only to clarify the statutory provisions and it cannot alter or prevail the statutory
provisions. Therefore, the circular stated that interest shall be paid as per

applicable interest. The circular does not mention that interest is leviable but it
only states interest shall be paid as per applicable rate. Thus, the interest will
be appliable when only interest is leviable as per statutory provisions and not

otherwise. It is submitted that the Appellant has filed the Refund claim on the

ground that there is no machinery provisions for levy of interest on IGST

component against import of goods. The circular cannot a-lter or prevail the

statutory provisions to levy interest without machinery provisions.

4.6 It is submitted that the levy of IGST on import of goods is made in

accordance with the proviso of Section 5(1) of the IGST Act, 2017 which is

reproduced below:

"Prooided that the inteqrated tax on ooods imported into India

shall be leu d and collected accordance with the roulslons o

section 3 of the Customs Tariff A 1975 on the ualue as

determined under the said. Act at the point uhen duties of custom.s

are leuied on the said goods under section 12 of the Custom.s Act,

1962."

It will be evident that IGST is levied and collected on import

per the provisions contained in Section 3 of the Customs Tariff Act,

provisions of Section 3(7) of the said Act provides for levy of IGST o

goods which is reproduced below:
\,.

(7) "Ang article uhich b imported into India shall, in addition, be liable

to integrated tax at such rate, not exceeding fortg per cent. as i.s

leuiable under section 5 of the Integrated Goods and Seruices Tax Act,

2O17 on a like article on its supplg in Indin, on the ualue of the

imported article as determined under sub-section (8) 9[or sub-section

(84), as the case mag be."

The Customs Act, 1962 provides for the manner in which levy, non-levy,

short levy and interest thereon, penalty, with respect to custom duty payable

under the Customs Tariff Act read with the Customs Acf, 1962.

of goods. a C
/,. .

1 975.1"1'he-t.

n imooit ol-:.. ,','' '

.,

PaBe 8 of 20
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The IGST is a tax and not a custom duty, it required separate provisions

for 1ew, short levy, recovery, penalty, interest, etc. Accordingly, certain

provisions of the Customs Act, 1962 are made applicable to the IGST under

Scction 3(12) which is reproduced below:

12. "The proui,sions of the Customs Act, 1962 (52 of 1962) and the

rules and regulations made thereunder, including those relating to

dra ubacks, refunds and exemption from duties shall, so far as mag

be, apply to the duty or tax or cess, as the case mag be, chargeable

under thi.s section as they apply in relation to the duties leuirtble under

that AcL "

It will be evident from the above provisions that the provisions of Section

3(12) of the said Act does not provide with provisions of interest and penalty of

Customs Act, 1962.[t is also applicable to the IGST levied under section 3(7) of

Customs Tariff Act 1975. Therefore, on plain reading of the above provisions it

can be said that interest and penalties cannot be imposed on the IGST

component payable under section 3(7) of Customs Tariff Act, 1975 against

import of goods.

4.7 The Custom Tariff Act, 1975 in addition to the custom duty prior to

introduction of GST also levied taxes i.e., CVD under section 3(1), SAD u/s. 3,{

of the said Act. The above taxes were not custom duty and thus certain

provisions of the Custom Act, 7962 were also made applicable with respect to

tax as mentioned above. The same is reproduced below:

Section 3(6)-The prouisions of the Customs Act, 1962 (52 of 1962)

and the rules and regulations made thereunder, including those

relating to drawbacks, refunds and exemptton from duties, shall, so

far as mag be applg to the dufu chargeable under this section as theg

apply in relation to the duti-es leuiable under that Act.

Section 3A(4) -The prouisinns of the Customs Act, 1962 (52 of 1962)

and the rules and regulatians made thereunder, including those

relating to refunds and exemptions from duties shall, so far as my be,

opplA to the duty chargeable under this section as they apply in

relation to the duties leuiable under that Act.

*
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The above provisions did not provide for applicability of provisions wrth

respect to interest and penalty under the Customs Act, 1962 to taxes levied

under section 3(1) and 3(A) of Customs Tariff Act, 1975. Therefore, on plain

reading ofthe above provisions it can be said that interest and penalties cannot

be imposed on the taxes payable under section 3 & 3A of Customs Tariff Act,

1975.

4.8 The above interpretation is also supported from the fact that with respect

to levy of anti-dumping duty on dumped goods u/s. 9A of the Customs Tariff

Act, 1975 specifically provides that the provisions of Custom Act, 1962 with

respect to date of determination of rate of duty, assessment, non-lely, short levy,

refund, interest, appeals, offences, and penalty are applicable to the said duty.

The provisions of Section 9A (8) as amended vide Finance Act, 2004 is

reproduced below:

(B) "The prouisions of the Customs Act, 1962 (52 of 1962) and the rules

and regulations made thereunder, including those relating to the date

for determination of rate of dutg, assessment, non-leug, short leug,

refunds, interest, appeals, offences and penalties shall, as far as mag

be, apply to the dutg chorgeable under thi.s section a-s theA applg in

reLation to duties leuiable under that Act."

The provisions of Section 9A(8) were amended by the Finance Act, 2004

The provision prior to above amendment reads as under:

8. "The prouisions of the Custotrs Act, 1962(52of 1962) andthe rules

and regulations made thereunder relating to non-leug, short le qt
.ot

refunds and appeals shall as far as mag be apply to the

chargeable under thb section as theu apply in relation to il-utieG

Thus, prior to the amendment the provisions were also identically worded

to the provisions contained u/s. 3(6), Section 3A(a) of the Customs Tariff Act,

1944 which do not contain any provision for levy of interest and penalty.

Therefore, the amendments carried out in 2004 only to Section 9A(8) also

supports the view that the legislature consciously amended only Section 9A(8)

which suggest that interest and penalty is not required to be levied for the duties

or taxes u/s. 3(6) and Section 3A(4) of the Customs Tariff Act, 1975.

Page 10 of 20
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4.9 The issue with respect to recovery of interest and penalty on duties levied

under section 3 (CVD), Section 34 (SAD) of Customs Tariff Act, 1975 has dealt

by the Honble Bombay High Court in the case of M/s Mahindra & Mahindra

reported in (20231 3 Centax 261 (Bom). In the said case, the Honble Court

considered the provisions contained in Section 3(6), 34 (4) and the amended as

well as in the amended provisions of Section 9A(8) of the Customs Act, 1975'

The High Court in para 35 to 39 held that interest and penaity cannot be

imposed in absence of specific provisions for lelying and recovering the same.

Ir-urther, the High Court has also observed that lcvy of interest and penalty is

substantive provision which requires clear authority of law and cannot be

imposcd in absence of specific provisions. Further, the court has also observed

borrowed for imposing it on CVD or SAD. The department Illed an SLP against

thc said order and said was dismissed on merits by Supreme Court in case of

UNION OF INDIA & ORS. VERSUS MAHINDRA AND MAHINDRA LTD reported

in 2023 (386) ELT 11 (SC). Thus, the said issue has attained finality vide the

said judgment of Supreme Court.

'lhe provisions interpreted by the High Court/ Supreme Court are

idcntically verdict to the provisions contained in Section 3 ( 12) of the Customs

Act, 1975. Therefore, the ratio of the said judgment is also squarely

ble in interpreting the provisions of Section 3( 12) of the Customs Tariff

.7<

Based on the above legal analysis duly supported by the High Court of

Bombay which is aiso affirmed by Supreme Court, Interest and penalty under

section 3(12) cannot be imposed on IGST levied u/s. 3(7) of the Customs Tariff

Act, 1975. Therefore, the Section 28AA and Section 47 (21 are not applicable in

the present case for levy of Interest. Thus, the interest paid by the Appellant is

liable to be refunded consequence to the said judgment of Supreme Court'

IIcnce, the Appeal should be allowed by granting Refund and order should be

sct asidc.

4. I I . Interest on delay refund, the Appellant has filed the refund claim before

thc Deputy Commissioner of Customs, Jamnagar, to grant the refund along with

applicable interest on such refund amount. The Appellant is entitle for interest

on such Refund of Interest amount for the delay period
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Personal Hearing:

5. Personal Hearing in this case was held on 13.01.2026, which was attended

by Shri Jagdish surti, Advocate and shri Asit shah, Accountant ofthe appellant.

They reiterated the written submissions made by them. They submittcd

compilation of circular and case laws during hearing which are as under:

1.

ii.

iii.

iv.

Customs Circular No. 16 I 2O23-Cus dated OZ -06-2023.

Mahindra & Mahindra Ltd Vs Union of India, (2023) 3 Centax 261 (Bom).

Union of India Vs Mahindra & Mahindra Ltd., 2023 (386) ELT 1t (SC).

Union of India Vs Mahindra & Mahindra Ltd., 2O2S (392t E,LT 675 (SC).

Chiripal Poly Films Ltd. Vs Commissioner of Customs, Ahmedabad, (2024)

22 Centax245 ffn Ahmd).

A.R. Sulphonates Private Limited Vs Union of India, 2O2S (41 TMI S7g-

BOMBAY HIGH COURT.

Order in Appeal No. 1 59 1 (CRC-I)/2025(JNCH)/Appea_ls dated 10- t2-2o25

passed by Commissioner of Customs (Appeats), Mumbai - II

v1

vii

Discussion and findinES:

6. One set of the appeal memorandum has been sent to the adjudicating

authority, vide this office letter F.No. S/49-393/CUS/JMN/2024-25/985 dated

03.06.2025 for comments, but no reply thereof has been received. Therefore, I

proceed to decide the appeal on basis of documents submitted by the appellant.

6.1 I have gone through the written as well as oral submissions made by the

appellant. The issue to be decided in present appeal is whether the impugned

order rejecting refund of interest, paid towards delayed payment of IGST, und
dter

the provisions of Section 27 of tlne Customs Act, 1962, in the facts,
it

circumstances of the case, is legal and proper or otherwise

6.2 The appellant has contended that payment of interest on IGST

unsustainable as there is no charging provision under the Customs Tariff A

1975, authorizing the levy of interest on IGST. In other words, Section 3(12) of

the Customs Tariff Act, 1975 (as stood prior to its amendment w.e.f. 16.08.2024)

did not borrow the provision for charging interest from the Customs Act, 1962.

Further, Section 3(12), as it stood during the period of import and payment of

IGST, did not extend the provisions of the Customs Act, 1962, relating to interest

on delayed paJment of IGST levied under section 3(7) of the customs Tariff Act,

1975. The issue pertains to legal interpretation of the 'pre-import condition',
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which was ambiguous and subsequently clarified only after the Supreme Court's

ruling in Cosmo Fllms Ltd. Il2O23) 5 Centax 286 (S.C.)l and issuance of the

CBIC Circulat No. 1612O23-Cus dated 07.06.2023.

6.3 As regards, non-levy of interest on IGST, the appellant has relied upon

various judicial pronouncements to support their claim. The appellant has relied

upon the Final Order No. 1 1 628- 1 1630 I 2024 dated 23.07 .2024 passed by

Ahmedabad Bench of Hon'ble CESTAT in the case of Chiripal Polg Films Ltd.

us. Commissioner of Customs, Ahmed.qbad [(2O2a\ 22 Centax 245 (Tri.-Ahmd)

= 2024 (9) TMI 94O - CESTAT AHMEDABADI. In the said Final Order, it has

been held that interest is not leviable on IGST paid under the procedure

prescribed by Circular No. 16l2O23-Cus., as there was no statutory provision

authorizing such levy of interest of IGST.

6.4 It is further observed that in the decision of the Hon'ble Bombay High

Court in Mahtnd.ra and. Mahlndra Ltd.. u. Union of India 12O22-YIL-69O-BOM-

CU = (2023) 3 Centax 261 (Bom.)], wherein Hon'ble High Court categorically held

that in the absence of a specific charging provision under the Customs Tariff Act,

the levy of interest and penalty on IGST is unsustainable. Against this

Judgment, Customs Department had Iiled an SLP (C) Diary No. 18824/2023

with Honble Supreme Court. Vide Order dated 2a.O7.2023, the said SLP has

been dismissed by Hon'ble Supreme Court by observing, "We do not find ang

meit in the Special Leaue Petition. ". Against this dismissal, Customs Department

s filed a Review Petition (C) Diary No. 4119512023 with Honble Supreme

; however, the same has also been dismissed vide Order dated 09.01.2024.

the decision of the Honble Bombay High Court in the case of Mahindra

ahtndra Ltd. (supra) became final

5 Further, I find that the statutory provisions of Section 3 ( 12) ol the Customs

Tariff Act, 1975, have been substituted by the Finance (No. 2) Act, 2024 and

which came into effect from 16 August 2024. The said provisions, prior to

amendment and after amendment, are reproduced below:

Prior to amendment/ substitution vide the Finance (No.2\ Act.2024:
"(12) The prouisions of the Customs Act, 1962 (52 of 1962) and the rules and
regulations made thereunder, including those relating to drawbacks,
refunds and exemption from duties shall, so far as may be, applg to the duty
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or tax or cess, as the case mag be, chargeable under this section as they

applA in relation to the duties leui.able under that Act."

It is nowhere mentioned that the above-mentioned amendment to Section 3

of the Customs Tariff Act, 1975, is retrospective in nature. Therefore, interest

on delayed payrnent of IGST rs leviable w.e.f. 16.08.2O24,but notforthe period

prior to 16.O8.2024.

6.6 This view was affirmed and appiied in the case of A. R. Sulphonates Put.

Ltd.. u. Union of Ind.ial(2O251 29 Centax 212 (Bom.) = 2025 (4) TMI 578 (Bom.)1,

where the Hon'ble High Court quashed the demand of interest and penalty on

IGST levied under Section 3(7) of the Customs Tariff Act, 7975, and also held

that CBIC Circular No. 16 /2O23-Cus, to the extent it seeks to recover interest,

is not legally tenable. The relevant paragraphs of the said Order of Hon'ble

Bombay High Court are reproduced below:

"(a). for the releuant imports that could not meet the said pre

import condition and are hence required to paA IGST and

Compensation Cess to that extent, the importer (not Limited to the

respondents) maA approach the concerned assessment group at

the POI with releuant details for purposes of pagment of the tax

and cess olong ulith applicable interest."

72. In our uietu, for oll the reasons stated herein aboue, the said

Circular, to the extent that it seeks to recouer interest, is bad in laut.

"70. ln our uieu,, for alt the rea.sons stated hereinaboue, the impugnad

Order. to the ex,ent that it leutes interest and penalttl. is u hour the..

authoritg of Lau.t and- is Liable to quashed, and set asid-e. , , I i iT,..rr,
,.'. '''"'i,

71. As far as C'rcular No. l6/ 2023-Cusloms dated 7th June. 2023 r.< . -"
concerned, lt seeks to recouer interest along with IGST. Tha releuunr I , :.:,,.:. .

part of the said Circular reads as under:

With effect from the amendment/substitution vide the Finance [No.2) Act. 2024:

"(12) The proubions of the Castoms Act, 1962 (52 of 1962) and all rules and
regulations made thereunder, including but not limited to those relating to the

date for determination of rate of dutg, assessmenf, non leug, short-leug,
refunds, exemptions, interest, recouery, appeals, offences and penalties,

shal| as far a-s maA be, applg to the dutg or tox or cess, as the case may be,

chargeable under this section as theg applg in relation to the duties leuiable

under that Act or all rules and regulations mode thereunder, as the case mag

be."
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73. As far as redemption fine imposed bg the impugned Order is

concemed, the same b demanded in lieu of confiscation of goods

under Section 1 1 1 (o) o/ the Custom.s Act. As per Section 1 I 1 (o) o/

the Customs Act, the goods shall be liable for confiscation in the euent

the condition subject to uthirh the goods are exempted from duty is not

obserued. As already held bg us on the ba.sis of the Judgement of the

Hon'ble Supreme Court in the case o/ Orient Fabrics

Limited (supra), Section 3 ll2l of the Toriff Act, after its amendment

by Finance (No.2) Act, 2024, dated 16th Augus| 2O24, makes

applicable the proubions relating to interest, offences and penalties of

,he Customs Act to the Tariff Act. As alreadg held by us, Section 3

( 12) of the Taiff Act, a.s amended, is applicable only after 1 6th August,

2024 and i,s not applicable to the present case. Accordinglg, in the

present case, no conftscation could haue been imposed.

74. Further, the Joint Director General of Foreign Trade, by Trade

Notice No. 7 of 2023-24 dated Bh July, 2023 clarifted that all imports

made under the Aduance Authorization Scheme on or after 13th October,

2O 17 and upto and including 9th January, 2019, whbh could not meet

the pre-import condition, mag be regularized bg making paqments as

prescribed in the Custom-s Circular No. 16/ 2O23 - Custom.s dated Vh

June, 2023. For this reason also, no confbcation can be done nor any

redemption fine can be imposed.

75. Further, in the present case, once the Petitioner paAs the IGST, it
would amount to the Petitioner not hauing auailed the beneiit of the

exemption and the i.ssue would be regularized. Therefore, the prouisions

of Section 1 1 I (o) of the Customs Act will not be attracted.

Consequentlg, no fine and penaltg would be recouerable from the

Petitioner.

76. For all the aforesaid reasons, we pass the follotting orders:-

i) It i.s declared that Circular No. 16 of 2O23-Customs dated 7th June,

2O23, to the extent that it purports to leug interest upon the IGST

paAment, is begond the prouisions of the Customs Tanff Act, 1975

and b bad in law;

(ii) The impugned Order dated lst August, 2O24, to the extent that it

seeks to recouer interest, confi.scate goods, impose redemptinn fine
and impose penalA, is qu@shed and set aside;

(iit) It i"s declared that the amendment to the prouisions of Section 3

(12) of the Customs Tariff Act, 1975 by Finance (No.2) Act, 2024

dated 16th August, 2024 i,s prospectiue in nature and is applicable

only from 16th Augusl 2024 onwards;

F. No. S/49- 393/CUSI M N /24-2s
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In view of the above order, the amended Section 3(12) of the Customs
Tariff Act, 1975 is prospective in nature and would appry only with effect from
16tt August 2024.

6.7 Thus, the decisions in the cases of Chirtpal polg Films Ltd.. (supra),
Mahindra & Mahindta (supra) and A. R. Sulphona tes pvt. Ltd. (supra)
establish that Section 3( r 2) of the customs Tariff Act, prior to its amendmenr
effective from 16.o8.2024, did not extend the provisions of the customs Act,
1962, for charging interest to IGST.

7. Further, it is observed from the records that finar assessment ofthe subject
Bills of Entry were done and the appellant has paid interest in the month of
December 2023 being consequence of reassessment of the Bills of Entry and
from the records it also appears that no appear has been filed against the finary
assessed Bills of Entry. The appellant has filed the subject refund claim for an
amount of Rs. 1,73,0 1 ,145 / - in respect of interest paJrment made by them being
consequence of re-assessment of Bills of Entry. It is observed that the appellant
is challenging assessment made in the Bilrs of Entry by way of refund. It is sett.red

law that an assessment made in the B r of Entry is an appearable order as held
by the Honble Supreme court in the case of ITC Limited v. commissioner l2oi9
(368) B.L.T.216 (s.c.)]. The Honble Supreme court held that the revenue, as

well as assessee, can prefer an appeal aggrieved by an order ofassessment made

in the Bill of Entry and can file an appeal. The Honble supreme court furthe.p-

held that the order of assessment is required to be followed unless m

before the claim for refund is entertained under Section 27. The refu
proceedings are in the nature of execution for refunding amount. It is : do t
assessment or re-assessment proceedings at all. The Hon'ble Supreme couri";.,
further held that while processing a refund application, re-assessment is not '*
permitted nor conditions of exemption can be adjudicated. The relevant paras of
the decision is reproduced as under:

4 7. It is apparent from prouisions of refund. that it b more or less in the nature

of execution proceedings. It i.s not open to the authoitg Lthich processes the

refund to make a fresh assessmenf on meits and. to correct a,ssessment on the
basi.s of mistake or otherwi.se.
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42' It utas contend-ed that no appeal lbs against the ord.er of self-assessment.
The prouLsions of section 12g d.ear tuith appears to the Commissioner (Appeals).Any person aggrieued- by ang d.ecision or ord.er may appeal to thecommissioner (Appears) within 60 d.ags. There is a prouision for cond.onation
of delcty for another 3o d.ags. The proubions oJ-section 12g are extracted-
hereunder :

u728, Appeats to [Commissioner (Appeals)], _ (j) Ang person aggieued.
by ang decision or ord_er passed_ und.er this Act bg an officer of custom.s lower
in rank than a [principat Commisstoner of Custom.s or Commi.ssioner of
Customsl mag appeaL to the [Commissioner (Appeals)] [,
the date of the communication to him of such d.ecbion o

within sixty dagsl from
r order :

a (3r

lProuided that the Com.missioner (Appeals) mag, iJ. he is sati.sfied_ that the
ctppellant was preuented by sufficient cause from presenting the appeal u-tithin

the aforesaid peiod of sixty d.ays, a otu it to be presented. ,-tithin a further
period of thirtg dags.l

Prouided that no such adjournment shall be granted more than three times to

arty during hearing of the oppeal.l

ry appeal under this section shall be in such form and shall be uerifi-ed

manner os mqA be specified bg rules made in this behalf. "
,s.,
E.

*

As the order of sefassessment is nonetheless an assessment order

passed under the Act, obuiously it would be appealable bg ang person

aggrieued thereby. The expression 'Ang person' is of wider amplitude. The

reuenue, as well as assessee, can also prefer an appeal aggrieued b{ an order

o/ assessment. It i.s not only the order of re-a.ssessment which is appealable

but the prouisions of Section 128 make appealable any deci.sion or order under

the Act including that of self-assessment The order o/ sefassessment is an

order of assessment a.s per Section 2(2), as such, it is appealable in case any

person b aggrieued by it. There i.s a specific prouisbn made in Section 17 to

F.No. S ^ ?93 ,tS ,MN -<

l(1A) The Commissioner (Appeols) mag, if sufficient cause is shoutn, at ang

stage of hearing of an appeal, grant time, from time to time, to the parties or

ang of them and adjoum the hearing of the appeal for reasons to be recorded-

in uriting :
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p@ss a reasoned/ speoking order in the sihtation in case on uerification' self-

assessment is not found to be sati'sfactory ' an otder of re-assessment has to

be possed under Section 17(4)' Section 128 has not prouided for an appeat

against a speaking order but against "ang order" uthich is of uide amplitud.e '

The reasoning emploged bg the High Court i's that since there is no lis' no

speaking order i,s passed, as such an appeal unuld not lie' is not sustainabte

in law, i-s contrary to uhat hos been held' bg this Court in Escorts (supra)'

44. The proui.sions under Section 27 cannot be tnuoked in the absence of

amendment or modification hauing been made in the bitl of entry on the basis

of u-thich sefassessme nt has been mad-e. In other words, the order of self

assessment is required to be folloued unless modified before the claim for

refund is entertained under section 27. The refund proceedings are in the

nature of execution for refunding amount. It is nof asses sment or re-assess ment

proceedings at all. Apart from that' there ore other conditions which are to be

sati.sjied for ctaiming exemption, as prouided in the exemption notification.

Exi-stence of those exigencies is aLso to be proued tuhich cannot be odjudicated

uithin the scope of proubions a,s to refund. While processing a refund

application, re-assessment is not permitted nor conditions of exemption can be

adjudicated. Re-assessment is permitted onlg under Section 17(3)(4) and (5) of

the amended prouisions. Similar tuas the position pior to the amendment. It

u..till uirtuallg amount to an order o,f assessment or re-assess ment in case the

Assr:stant Commi-ssioner or Deputg Commissioner of Customs while dealing

ulith refund application i,s permitted to adjudicate upon the entire issue uhich

cannot be done in the ken of the refund prouisions under Section 27. In Hero

Cgcles Ltd. u. Union of India - 2OO9 (24O) E,L.T. 49O (Bom.) though the High

Court interfered to direct the entertainment of refund application of the duty,- ?^-.\
{qt

j,i
/:
!'r

paid under the mi"stake of lau-t. Hotueuer, it u.tas obserued that amendmeT

is not auailable as held bg this Court in Priga Blue Industies Ltd. (sup ra).

the original order of assessment is necessary as the relief for a refund of qIQtm
n/

7.1 It is further observed that Hon'ble Supreme Court in the case of pruye 1l

BLUE INDUSTRIES LTD Vs COMMISSIONER OF CUSTOMS (PREVENTIVE)

l2OO4 (172) E.L.T. 145 (S.C.l held that once an Order of Assessment is passed

the duty would be payable as per that order. Unless that order of assessment

has been reviewed under Section 28 and/or modifred in an Appeal that Order

stands. So long as the Order of Assessment stands the duty would be payable
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as per that Order of Assessment. A refund claim is not an Appeal proceeding.
The officer considering the refund claim cannot also review an assessment order.
It was further herd that without the order of Assessment having been modified
in Appeal or reviewed a claim for refund cannot be maintained. Thus Refund
claim contrary to assessment order is not maintainabre without order of
assessment having been modified in Appeal or reviewed under sectio n 2g of
Customs Act, 1962. The relevant paras are as und.er:

t'6. we are unabre to accept thrs submissro n. Just such a contention has been
negatiued b!4 this Court in Flock (Ind,ia),s case (supra). Once an Ord-er of
Assessmenl ls passed the d.uty would_ be pagable as per that ord,er. Unless that
ord'er of assessment has been reuiewed under section 2g and./ or mod"ified_ in an
AppeaL that order sfands. so Long as the ord-er o.,f Assessmen t stand.s the dutg
utould be pag able as per that ord-er of Assessment. A reJund- craim is not an
Appeal. proceeding. The Officer consid"ering a refund- cLaim cannot sit in AppeoL
ouer an assessmenf made bg a competent Officer. The Officer consid.ering the
refund. claim cannot also reuieu.t an assessment orrTer.

8. The words "in pursuance of an Ord.er o/ Assessmen t', only indicate the

party / person u.tho can make a claim for refund". In other word.s, theg enable a
person who has paid dutg in pursuance of on Order olf Assessment to claim

refund. These words do not lead to the conclusion that uithout the ord.er of
Assessment hautng been modijled in Appeal or reuiewed a claim for refund. can

be maintained. "

7.2 In view ofthe above, I am ofthe considered view that the refund claim hled

b ppellant, without challenging the assessment made in the Bills of trntry,

t legally maintainable. It is a settled position of law that so long as the

ment order remains unchallenged and in force, a refund claim seeking to

y alter the assessment cannot be entertained. In the present case, the
I

sessment made in the relevant Bills of Entry has neither been appealed

agalns t nor modified by a competent authority. Consequently, the interest paid

pursuant to such re assessment retains its legal character, and the refund claim,

in effect, seeks to circumvent the finality attached to the assessment.

Accordingly, the present appeai filed against the impugned order rejecting the

refund claim is itself not maintainable in law and is therefore liable to be rejected.

ythea
3(,

(3f
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8 In view of the foregoing discussion, the appeal filed by the appellant is

rejected.

V-Irt")TTESTED

sdro/
r{tqr sJm t alfiq }. 3rfrF-r?rra

CUSTOMS (/TPPEALS), AHt!ECa3,1 1

R ste d Pos 1, A.D

F. No. 5/49-393/CUS/AHD 12o24-2s

To,

IT GUFTA)

COMMISSIONER (APPEALS)

CUSTOMS, AHMEDABAD'

Dated -30.03.2026

(i)

Co to:

l. The Chief Commissioner of Customs Gujarat, Customs House'

Ahmedabad.

2. The Principal Commissioner of Customs, Customs (Prev), Jamnagar'

3. The Deputy/Assistant Commissioner of Customs, Customs Division'

Jamnagar.
4. Guard File.

M/s M/s. Deccan Cans & Printers Private Limited'

SurveyNo.651 & Plot No.22lD, Daman Industrial Estate'

Somnath Road, Daman 396210, *i

v,
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