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Under Section 129 DD(1) of the Customs Act, 1962 [as amended), in respect of the
lollowing categories of cases, any person aggrieved by this order ean prefer a Revision |
A pp]jt‘:atiun to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
| ‘ Finance, (Department of Revenue) Parliament Street, New 1elhi within 3 months from the
|
f
!

date of communication of the order.

W&T&fﬂﬁﬂ relating to . -
(@) | P THTas e, |

[a) [any goods imported on ha_ggage.

) R R AT R T R RO T TG

L — ——

any goods loaded in a conveyance for importation into India, bu which are not unloaded |
(b) |at their place of destination in India or so much of the gquantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded et that destination.

) Arwrremeufgm, 1062 FHWAX auTIHG A HEATETC T i TaEnaTTa e e

[c) |Paymentof drawback as provided in Chapter X of Customs Act, 1962 und the rules made
| thereunder,

‘ 3. g?ﬁﬁmﬁmwmﬁmmmmﬂwmaﬁnww

_T The revision application should be in such form and shall be verified in such manner as
' may be specified in the relevant rules and should be accompunied by

I . —
‘ (@ BICWILEL, 1870®HEH. 6 Al 1 B TP 4

a copies of this order, bearing Court Fee Stamp o pmm.-- ifty an g.:in One copy as
fa) 4 } f thi der, bearing C Fee S { paise fi |
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870,

(@ | WageRTaa AT NauE) 4 wiul aeer | =
) %

(b) | 4 copies of the Order-in-Original, in addition to relevant documents, if any _
Jrm————r . : 8 -;‘
(m | gAeubfesdeTe! 4 ufaai g W

fc) '3 copies of the Application for Revision.

() AUTSTAG TGN b T T e AU TTaw, 1962 (QuraRifum
| Jrvdle, Ui gus, we i umg et drardtrarang 1%, 200/

| (TR AT, 1000/-(FUUSEARHTE

Sramfimee!, dumRayraEdyriEmaerEe. ar.e laufagl,
LW.W.WWWMMWJML

g TEerEa USRS T .1000/-

(d) | The duplicate copy of the T.R.6 challan evidencing paymen! of Rs.200/- (Rupees two
Hundred only) or Rs. 1,000/- (Rupees one thousand only) us the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellancous tems buing iha.? fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied i1s one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the [ee is Rs. 1000/-.

4. | wWEH, 2

WMWWWWTMHW
FIURT 129 T (1) dafAmERE € -3

WMM«#&%WM&H%M&WM

In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section 129 A1) of the Customs Act, 1962 irf form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address :
E: %mmmsrﬁﬁﬁ Customs, Excise & Service Tax Appellate
mul_trﬁnh Tribunal, West Zona! Bench
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‘{Hﬁﬁﬁﬁ,aﬁm‘rﬁmﬁﬂﬁ?m.m ond Floor, Bahumali Bhavan,
a1, HEHGEG- 330016 Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

#ﬁmﬂﬂ 1962 WIURT 129 T (6) Wardl, AT ewIUaH, 1962 BIUNT 129
v Fydrendtadnufufeflagerame - Emey-

Under Section 129 A (6] of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompaniec by a fee of -

where the amount ul‘?]hﬁ* and interest demanded and penalty levied by any officer of
Customs in the casc to which the appeal relates is five lakh rupees or less, one thousand

rupees;

- o
FHYTgaEE e e g A erdraare siteEal uraEeReuy

(b]

where the amount of :'.14175.;5.:1:1 interest demanded and penalty levied by any officer of i
Customs in the case to which the appeal relates is more than five lakh rupees but not |
exceeding fifty lakh rupees, five thousand rupees ; '

(N

yfteeat e dagi e s I g RH T er 3 T YRR TR AT S
YT ATE YU HE ] GHEWReUY.

(c)

where the amount of tmt;-,r and interest demanded and penalty levied by any officer of
Customs in the casc to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

()

IO A GRS HNTELS 101 A T G IR yacefaarate qas
| O% G, Selha e afaag e, srdieEnTaT|

An app-::uf u[,ainal; this order shall lie before the Tribunal on payment of 10% of the duty
-::mandc-d where duty or duty and penalty are in dispute, or penalty, where penalty alone |

'.i‘.!im dispute.

SeranReluR 120 (7 ol v AR A B - ()

AwARE Ry s R gt - - SiuE
(@) mmwmwmmmmﬁmmm

Under section 129 (a) of the said Act, every application made before the Appellate

1 Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees,
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ORDER-IN-APPEAL

Four appeals have been filed by M/s Hariyana Ship Demolition Pvt Ltd.,
GF-1, « ATLANTA », Atabhai Chowk, Opposite Joggers Parle - 1, Bhavnagar
- 364002 (hereinafter referred to as “the appellant”] in terms of Section 128
of the Customs Act, 1962 against the Orders-in-Original (Details as per
Table-A) (hereinafter referred to as “the impugned orders”) passed by the
Customs Division, (hereinafter

Assistant Commissioner, Bhavnapar

referred to as “the adjudicating authority”).

$/49-376,383,384,41 7/CUS/IMN/2024-25

Table A
Sr. | Appeal No 'Bill of [ FAONo, &Date | OF) No. &Date Amount
No Entry No. of Refund
&Date (in  Rs)
credited to
| the
Consumer
Welfare
Fund
01 | S/49- 3514361/10 | 1055/2631144/SBY/ | 346/CUS-RI:F/2024- | 3,35.236
376/CUS/IMN/20 | 042021 | 2024-25/06.08.2024 | 25/23.10.2024
24-25
02 | S/49- 9492118/08 | 1059/2631157/SBY/ | 354/CUS-RI 1/2024- | 9,565
383/CUSAIMNA0 | 112020 | 2024-25/06.08.2024 | 25/25.10.2024
24-25 t /;,
03 | 8/49- §484668/29 | 1034/2599936/SBY/ | 353CL S-RE1/2024- 54,9885 /.
384/CUS/IMN/20 | 042022 | 2024-25/10.07.2024 | 25/25.10.2024 l.,lr *
24.25 \%\
RE 3921064/12 | 1074/2631160/SBY/ | 392/CUS-RI1/2024- maﬁd\_\
A17/CUS/IMNR20 | 052021 | 2024-25/11.09.2024 | 25/06.12.2024
24-25 |
2 Briefly stated, facts of the casc are that the appellant, having their

Ship Recycling Yard at V-4, Alang/Sosiya Ship Breaking Yard, Alang -
364081, Dist-Bhavnagar, had imported vessels for breaking up/recycling
and filed Bills of Entry as detailed in Table A above under Section 46 of the
Customs Act, 1962. They had self-assessed the goods viz. Vessels for
breaking under CTH 89.08, Bunkers under CTH 27 10 & Consumables
under CTH 98.05 and paid the assessed customs duty.

2.1
duty on the Fuel and Oil (Fuel Oil, Marine Gas Oil, Lub. Oil) contained in

Bunker Tanks inside/outside the engine room of the vesscl. The appellant

claimed that Fuel and Oil contained in Bunker Tanks inside/outside the

There were some dispute with regard to assessment of customs
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engine room of the vessel was to be assessed to duty under CTSH 89.08 of
the Customs Tariff Act, 1975 along with the vessel. The Department was of
a view that 'uel and Oil contained in Bunker Tanks were to be assessed to
duty under respective CTH i.e., Chapter 27. Thereafter, the Bills of Entry

were assessed provisionally for want of original documents.

2.2 Further, the Hon'ble CESTAT, Ahmedabad, vide its Order No.
A/11792-11851/2022, dated 17.10.2022/01.12.2022 had held that the oil
contained in the Bunkers Tanks in the engine room of the vessel is to be
assessed to duty under CTH 8908, along with the vessel for breaking up.
Further, in view of the aforesaid order of the Hon'ble CESTAT, the
Assistant Commussioner, Customs Division, Bhavnagar vide Final
Assessment Orders as detailed in Table A above held that Bunker Tanks
containing oil are to be treated as part of vessel's machinery and the Oils
contained in them are to be classified under CTH 8908 along with the
vessel, as covercd under Para 2(b} of Circular No. 37/96 - Cus, dated
03.07.1996, The Bills of Entry was finally assessed vide Final Assessment
Orders as detailed in Table A above passed by the Assistant Commissioner,
Customs Division, Bhavnagar. Consequently, the appellant had filed

refund claims which were decided vide the impugned orders.

2.3 On preliminary scrutiny of the refund claim the adjudicating
authority observed that the appellant has submitted a copy of certificate
Jisdued by C.A. M/s M. MASARANI & ASSOCIATES wherein it is stated that

ount of Rs. Nil has been shown as receivable from Customs

ent under heading of current assets or other current assets or loan

and Rs. Nil has been carried forward in the audit report in the subsequent

financial years till date.

2.4  The adjudicating authority found that the case law and circular
cited by the appellant were not relevant in the issue as far as clause of
unjust enrichment is concerned. The adjudicating authority also found
that that when the clement of any duty paid on any goods is debited to
Purchase Account which is forming part of the Profit & Loss Account, as a
cardinal accounting principles, the said element of duty becomes a part of
the cost of the goods. As such, whenever such goods are sold at a later
stage to the buyers/ customers, the Sales Price fetched for such goods is
considered as inclusive of the element of duty paid thereon such goods.
Accordingly, here in the case, it was observed that the incidence of
Customs duty paid at the time of import of goods is passed on to the

buyers/ customers at the time of its sales in the form of Sales Price. The

adjudicating authority also nbservedl'jt:fe the amount of Customs

8/49-376,383,384.417/CUS/AIMN2024-25 Page 5 of 43



Duty paid is debited as cost to purchase under Profit & Loss Account and
non-fulfillment of obligatory condition of Section 28C would be sufficient
enough to conclude that Sales Price of the goods hear entire Custorns Duty
paid on such goods. Under such circumstances, the grant of refund of
Customs Duty would tantamount to receipt of refund of customs duty from
customers as well as from exchequer, which will get the claimant unjustly
enriched. Thereafter, the adjudicating authority r¢ying upon the Final
Order No. A/30122-30123/2023, dated 01.06.2023 passed by the Hon'ble
CESTAT, Hyderabad in the case of Sachdev Overscas Fitness Pvt. Ltd &
Nityasach Fitness Pvt. Ltd has sanctioned the refund claims as detailed in
the Table A above in terms of Section 27 of the Customs Act, 1962 and

credited the same to the Consumer Welfare Fund.

3. Being aggrieved with the impugned Orders, the appellant have filed

the present appeals contending as under;

e The Final Assessment Orders passed by the Assistant Commissioner
indicates the duty has been recovered in cxcess. Further, in the said
FAOs an amount has been mentioned which goes to state that it is
proportionate involvement of IGST on payment portion of Customs duty
and Cess. This calculation has been worked out by customs authority
itself. They are of the opinion that if such an amount representing
difference of IGST is deducted from the amount of refund claim and

remaining amount as mentioned in the Table A above could have been

paid to the appellant instead of crediting it into Consumer Welfa

.
>
hy

Fund and the question of applicability of orinciple of

enrichment as well as requirement of certificate from Cha.r( ﬁrf__;
__":._._;-.'.
Ry

Accountant would have not arisen. B\ . G 4y L8
o Further, in the impugned orders, the adjudicating authﬂnt} haﬂ

narrated that the appellant has availed an excess amount of ITC whmh

-

is required to be adjusted in the excess amount of duty paid. Further,
after making the adjustment, an excess payment as shown in the Table
A above is required to be refunded. Despitc this, the adjudicating
authority ordered for credit the said amount in consumer welfare fund
instead of paying to the appellant.

« They had submitted copies of (1) Audited Financial Statement for year
in which the Bills of Entry were filed (2) Certificate issued by M.
Masrani & Associates, Chartered Accountant, Bhavnagar and (3) copies
of sale invoices of bunker sold along with refund claim to Customs
Division, Bhavnagar. On scrutiny of referred documents, the Assistant
Commissioner observed the same are not in order and to its

satisfaction and concluded in detailed in its impugned Order, that the

$/49-376,383,384,417/CUS/IMN/2024-25 B(\/ page 6 of 43



appellant have failed to prove that incidence of customs duty has not
been passed on to any other person or the same has been borne by
appellant himself.

e It is further submitted that few refund claims of Ship Breakers of
Bhavnagar involving very identical issue have been sanctioned and paid
to them by Assistant Commissioner Customs Bhavnagar, relevant
portion of the order is as under:

"The claimant being the importer of the ship for
demolition/ recycling at their own premises. They have not sold
the guods as such but utilized the sane for breaking up. Therefore,
the Provisions of unjust enrichment is not attracted under Section
27(2) of the Customs Act, 1962 in the case.”
Thus, while sanctioning and refunding to other Ship Breakers, despite
having involvement of very identical/ similar, issue, the issue of
principle of unjust enrichment was not raised by the department.
Therefore, by ordering to credit the impugned sanctioned refund
amount in Consumer Welfare Fund, the Assistant Commissioner has

contradicted his own above stated statement.

PERSONAL HEARING
4, Shri Rahul Gajera, Advocate, appeared for personal hearing

.06.2025 in physical mode. He reiterated the submissions made at the

of filing appeal and also submitted a common written submission

in he submitted that;

. ‘_ ;‘:: i}: It is evident from the Bill of Entry and the Appellant’s Sales Invoices,
\\"‘_--"" that the price at which the Appellant sold the imported Bunkers is
much below the import price/value of the Bunkers on which the
duty was asscssed, Therefore, the Appellant has not been able to
even recover the import price of the Bunkers, much less the duty
paid thercon. Consecquently, the question of the Appellant having
passed on and recovered from the buyers, the duty paid on the
Bunkers does not arise. Clearly, the burden of the said duty has
been borne by the Appellant and has not been passed on to the
buyers. A perusal of the Appellant’s Sales Invoices would show that
the Appellant has only recovered the GST payable on the local sales

and not the import duty paid on the Bunkers.

» It is settled law as laid down in the following judgments that debit of
the duty amount to expenses, without corresponding addition in the
import price to arrive at the local sale price, means that Appellant

has absorbed and borne the said.amounts and it cannot lead to the

M
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conclusion that the Appellant has passed on the incidence thereof.

The appellant relied upon the following casc laws:

(1) CCE v Flow Tech Power-2006 (202) ELT 404 (Macd); Para 3

(iij Elantas Beck India Ltd v CCE - 2016 (339) ELT 325 (Tri. -
Mumbai): Para 5

(iiii Birla Corporation Ltd v CCE - 2008 (231) ELT 482: Para 5

(iv)] Bharat Kumar Indrasen Trading P. Ltd v CC-2018 (2) TMI
1574: Paras 7 and 8.

(v) Shyam Coach Engineers v CCE - 2024 (1) TMI 245: Paras 5.7,
5.8 and 6.

In the present case, not only has the Appellart not added the duty
amount to the import price to arrive at the local sale price, but in
fact, the local sale price is even below the impert price on which the
duty is assessed. Consequently, as laid down in the aforesaid
judgments, merely because the duty was debited to expenses, it
cannot be said that the incidence thereor was passed on T.n E;:

-"a‘u .

buyers.

» The decision in Pr. Commr of CC v Sachdev Overseas i-*tuesa“ P gﬁ% s
and Nityasach Fitness P. Ltd- 2023 (6) TMI 161-CESTAT- Hydezﬁ‘h@.d #i#f;;‘_*‘
relied upon by the Assistant Commissioner is that of a Singls.*
Member of the Tribunal, whereas the decisions referred to h::rem_'

above are of the Hon'ble High Court and Divsion benches of the
Tribunal. Moreover, in the said decision relicd upon by the Assistant
Commissioner, unlike the present case, it was nol the case of the
importer had imported goods has been sold below the import price.

The said decision, therefore, cannot beapplicd to the present case.

> The amount excess deposited during the provisional
assessment/pendency of a classification dispute is a revenue
deposit, and not a final payment of duty. The refund of such revenue
deposits is not governed by Section 27 of the Customs Act, 1962,
and hence refund cannot be denied on the ground of applicability of

doctrine of unjust enrichment provided therein.

% It is submitted that in the cases where duty on fuel and oil were
deposited without lodging a formal protest, the finalization of
assessments was nevertheless carried out pursuant to the judgment
of the Hon'ble Supreme Court in the casc of Mahalaxmi Ship

Breakers by which issue of classification was put to rest in favour of

$/49-376,383,384,417/CUS/IMN/2024-25 X/ Page 8 of 43



ship breaking units. Therefore, excess amount arising out of such

final assessment should be treated as payments made under
mistake of law and such amounts do not retain the character of

duty, and the bar of unjust enrichment under Section 27 would not

apply to such deposits.

» It is & common practice that fuel and oil available on board of ship
are necessarily required to be removed for the purpose of hazardless
and efficient operation of ship breaking. It is submitted that bar of

unjust enrichment does not apply to such items removed below cost

as a distresscd sale,

» The above proposition of law is well settled by various judgments.

The appellant craves leave to submit the same during hearing.

DISCUSSION AND FINDINGS

5 [ have gone through the facts of the case available on record and
the submissions made in the grounds of appeal as well as those made
during hearing. The issue to be decided in the present appeal is whether
the impugned orders passcd by the adjudicating authority crediting the
amount of sanctioned refund to the Consumer Welfare Fund, in the facts

and circumstances of the casc, is legal and proper or otherwise.

It is observed that the appellant had imported vessels for breaking
f/recycling and filed Bills of Entry as detailed in Table A above under
5 .gélcﬁnn 46 of the Customs Act. 1962. There was dispute in respect of
T dlassification of Fuel and Oil (Fuel Oil, Marine Gas Oil, Lub Oil), which was
settled by the Hon'ble CESTAT, Ahmedabad, vide its Orders Af11792-
11851/2022, dated 17.10.2022/01.12.2022 wherein it was held that the

oil contained in the Bunkers Tanks in the engine room of the vessel is to be
assessed to duty under CTH 8908, along with the vessel for breaking up.

The Bills of Entry were asscssed provisionally. Subsequently, the Bills of
Entry were finally assessed vide Final Assessment Orders as detailed in
Table A above passed by the Assistant Commissioner, Customs Division,
Bhavnagar in terms of Hon'ble CESTAT, Ahmedabad, Orders dated
17.10.2022/01.12.2022. Consequently, the appellant had filed refund
claims and later on submitted Certificate issued by M/s M. Masarani &
Associates whercein it is mentioned that Rs NIL has been shown as
receivable from Customs under the head of current assets or loan and
advance in the balance sheet for the year in which Bill of Entry has been

filed and Rs NIL has been carried forward in the audit reports in the

subsequent financial years till date. The CA certificate submitted by the

appellant neither disclosed the det&ilj:fﬂl/ﬂ‘mlﬁpﬂrting documents on the

§/49-376,383,384,4 1 7/CUSIMN2024-25 Page 9 of 43



basis of which such certificate was issued nor finaricial records viz. copy of
Audited Balance Sheet, Sales invoices etc. had been provided as per the
Board Circular No. 07/2008, dated 28.05.2008 whercin it has been
stressed upon the need to go tarough the details of audited Balance Sheet
and other related financial records, certificate of CA ete., to verify as to
whether the burden of duty and interest as the casc may be, has not been
passed on to any other person as for the doctrine ol unjust enrichment. It
1s observed that there is no dispute regarding eligibility of the appellant for
refund on merit. The only dispute is whether the appellant has crossed the
bar of unjust enrichment so as to decide whether the amount of refund is
to be given to the appellant or else to be credited to the Consumer Welfare
Fund.

5.2  The adjudicating authority has on scrutiny of the refund claims
observed that the C.A. Certificate submitted by the appellant along with
audited balance sheet and sales invoice. The adjudicating authority has
further observed that the Board Circular No. 07/2008, dated 28.05.2008
has stressed upon the need to go through the details of audited Balance
Sheet and other related financial records, certificate of CA ete., which are
relied upon, to verify as to whether the burden of du'y and interest as the
case may be, has not been passed on to any other person as for the

doctrine of unjust enrichment. The findings of the adjudicating authority in
the impugned orders as per appeal listed at Sr. No 01 of Table %(;;\ .

under: £ T N

§ L N i

find that the case law and circular are not relevant ir. the issue as fﬂf'ﬂ&"i—-f ,
clause of unjust enrichment is concerned. I find that 1when the element of =~
any duty paid on any goods is debited to Purchase Account which is
forming part of the Profit & Loss Account, as a cardinal accounting
principles, then the said element of duty becomes « part of the cost of

the goods, As such, whenever such goods are sold at a later stage to the
buyers/customers, the Sales Price fetched for such voods is considered

as inclusive of the element of duty paid thereon such goodls, accordingly,
here in the case it is observed that the incidence of Cusioms duty paid

at the time of import of goods is passed on to the buyers/ customers at

the time of its sales in the form of Sales Price. In fact, statutory provision

of Section 28C provides for indication of amount of duty paid in all the
documents relating to assessment, sales invoice, and other like
documents, the amount of such duty which will form part of the price at
which such goods are to be sold, which is not done by the claimant in

the instant case. Once-the amount of Customs duty paid is debited as

$/49-376,383,384 417/CUS/IMN/2024-25 M/ Page 10 of 43



cost to purchase under Profit & Loss and non-fulfillment of obligatory
condition of Section 28C would be sufficient enough to conclude that
Sales Price of the goods hear entire Custorns duty paid on such goods.
Under such circumstances, the grant of refund of Customs Duty would
tantamount to receipt of refund of customs duty from customers as well
as exchequer, which will get the claimant unjustly enriched. [Reliance
placed on the Final Order No. A/30122-30123/2023 dated 1.6.2023
passed by the Hyderabad Bench of CESTAT in Departmental Appeals
No. 30010- 11/2023 in case of Sachdev Overseas Fitness Put Ltd &
Nityasach Fitness Put Ltd.].

The clmimant has subnutted a copy of Certificate dated 21.08.2024
issued by CA M/s M MASARAN! & ASSOCIATES, in which it is
mentioned that Rs. Nil has been shown as recewable from Customs
department under heading of current assets or other current assets or
loan and advances in balance sheet for the F.Y, ended 31.03.2022 and
Rs. Nil has been carried forweard in the audit report in the subsequent
financial years till date. This implied that the duty paid was shown s
expenditure and formed part of Profit and loss account of the claimant.
Therefore, as a settled position in law that where the claimant has itself
treated the refund amount due as expenditure and not as ‘claims
receivable”, the claimant cannot be said to have passed the test of
unjust enrichment. Thus the claimant having failed to prove that
incidence of customs duty has not been passed on to any other person,
the amount of refund instead of being paid to them is liable to be
*/ credited to the Consumer Welfare Fund.”

Accordingly, the adjudicating authority has sanctioned the refund claims
as detailed in the Table A above in terms of Section 27 of the Customs Act,
1962 and credited the same to the consumer welfare fund vide the

impugned orders.

5.3 [ have perused the relevant Section 27 (1A) and 27 (2) of the
Customs Act, 1962 and same is reproduced as under:

(1A)  The application under sub-section (1) shall be accompanied by
such documentary or other evidence (including the documents
referred to in section 28C) as the applicant may furnish to establish
that the amount of duty or interest in relation to which such refund
is claimed was collected from, or paid by him and the incidence of
such duty or interest, has not been passed on by him to any other
person.

(2] If, on vreceipt of any such application, the [Assistant
Commissioner of Customs or Deputy Commissioner of Customs] is

satisfied that the whole or any gart of the [duty and interest, if any,
8/49-376,383,384.41 T/ICUS/AIMN2024-25 _ﬂ‘t/ Page 11 of 43



paid on such duty] paid by the applicant s rzfundable, he may
make an order accordingly and the amount so determined shall be
credited to the Fund :

Provided that the amount of [duty and interest, 1" any, paid on such
duty| as determined by the [Assistant Commussianer of Customs or
Deputy Commissioner of Customs] under the forcgoing provisions of
this sub-section shall, instead of being credited o the Fund, be paid
to the applicant, if such amount is relatable to

(ajthe [duty and interest, if any, paid on such duty pad by the
importer, [or the exporter, as the case may be/ i he had not passed
on the incidence of such [duty and interest, |f any, paid on such
duty] to any other person;

(b)the [duty and interest, if any, paid on suech duty] on impaorts made
by an individual for his personal use;

fc) the |duty and interest, if any, paid on such cduty] borne by the
buyer, if he had not passed on the incidence of such [duty and
interest, if any, paid on such duty] to any other secson,

(d)the export duty as specified in section 26;
(e) drawback of duty payable under sections 74 and 75,

(f] the [duty and interest, i any, paid on such dutyl borne by any
other such class of applicants as the Central Government may, by
notification in the Official Gazette, specify:

lfg) the duty paid in excess by the importer before an pﬁi H:J”
permitting clearance of goods for home consumption is made w"hm% "“1:
. | MERESEY

Sl

(i such excess payment of duty is evident from the bill of erﬁfg\u "r

the case of self-assessed bill of entry; or g
fit)the duty actually payable is reflected in the reassessed bill nf
entry in the case of reassessment:]

Provided further that no notification under clause (f) of the [irst proviso shadl
be issued unless in the opinion of the Central Government the incidence of

l[duty and interest, if any, paid on such duty] has not been puassed on by the
persons concerned to any other person.

5.4 1 have also perused Section 28 D of the Customs Act, 1962 and

same is reproduced as under:

“SECTION 28D. Presumption that incidence of duly hus been passed
on to the buyer. — Every person who has paid the auty on any goods
under this Act shall, unless the contrary is proved by him, be deemed
to have passed on the full incidence of such duty to the buyer of such
goods.”

From plain reading of the above legal provisions, it is clear that the

appellant was required to submit documentary evidence to establish that

i
\ I
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the amount of duty in relation to which the refund is claimed was paid by
him and the incidence of the duty has not been passed on by him to any
other person. As per Section 28D of the Customs Act, 1962, the burden of
proof is on the appellant to establish that they had not passed on the
incidence of duty paid. Thus, until and unless the appellant satisfies with
the relevant documents, indicating the fact that it has paid the duty and
the same has not been passed on to the customers, such a claim cannot be
accepted. Therefore, until the contrary is proved, there is a presumption

provided under the statute that the duty has been passed on to the buyer.

5.4.1 Itisundisputed that the goods in question have been sold to buyers
and the transactions arc shown as part of Profit and Loss Account.
Further, it is observed that the appellant had submitted Certificate issued
by M/s M. Masarani & Associates wherein it is mentioned that Rs NIL has
been shown as reccivable from Custorns under the head of current assets
or loan and advance in the balance sheet for the year in which Bill of Entry
has been filed and Rs NIL has been carried forward in the audit reports in
the subscquent financial years till date. The CA certificate submitted by the
appellant neither disclosed the details of the supporting documents on the
basis of which such certificate was issued nor financial records viz. copy of
Audited Balance Sheet, Sales Invoices ete. As per the Board Circular No.
07/2008 dated 28.05.2008 wherein it has been stressed upon the need to
go through the details of audited Balance Sheet and other related financial
records, certificate of CA etc., to verify as to whether the burden of duty
and intercst as the case may be, has not been passed on to any other

person as for the doctrine of unjust enrichment.

The details of Certificate dated 21.08.2024 issued by M/s M.
rani & Associates, C.A., submitted along with appeal listed at Sr. No.

of Table A above, is as under:

R I, CA Manish Masarani, have duly verified the financial accounts of
Hariyana Ship Demolition Put. Ltd. ("the company’), having office at GF-
1, Atlanta, Atabhat Chowk Opp Joggers Park-1, Bhavnagar 364002
and works at Plot No V-4, Ship Breaking Yard, Sosiya, Alang, Taluka-
Talaja, Dist.: Bhavnagar for the financial year 31.03.2022. I have
checked their books of accounts and records of vessel MT LARIS, IGM
No. 2279767/10/04/2021 dated 13.04.2021 imported for breaking/
recycling vide Bill Of Entry No. 3514361/ 10042021 dated 10.04.2021.
It is verified that the company has paid total customs duty of Rs.
7,28,51,601.00 (Including IGST of Rs. 6,30,13,245.00 and
Interest/ Penalty of Rs. 11,684.00) vide Challan No 2034568013 dated

j
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14.04.2021 and Challan No 2034672172 dated !3.04.2021 for import

of the said vessel.

It is further verified that out of total customs duty of Rs. Rs.
7.28,51,601.00, the company has taken input fax credit of IGST amount
of Rs. 6,30,13,245.00, charged total amount cf customs duty of
Rs.98,26,672.00 and Interest/Penalty of Rs. 11,684.00 to profit and
loss account as expenditure, and an amount Rs. NIL has been shown
as receivable from customs department under head'ng of current assets
or other current assets or loan and advances in balance sheet for the
financial year ended 31.03.2022. It is verified that receivable amount
Rs. NIL, has been carned forward in the audit reporis in the subsequent

financial years till date.

We have checked the sales invoices as well as financilal ledger accounts
and other records. On the basis of verification o/ said invoices, in the
said sales invoices, no custom duty hus been separately
charged/ collected from the buyers or any other person in respect of
Customs duty paid as above.

This certificate is issued fi] a* the request of the company solely for the

purpose of custorn duty refund claim ond solely for its onward _
-::ﬁ

submission to the addressing authority und (i) to the best of ~

knowledge and belief on the basis of records and documents pmdutf %

before us”. lﬂ\
’4.-|1n~.

The Chartered Accountant/appellant has not submitted any dncumnﬁ@\
to substantiate that the incidence of duty claimed as refund has not been
passed on by him to any other person and not submitted copy of balance
sheet showing the refund claimedas "Customn Duty Receivable”. The CA has
in the said Certificate made a bald statement that the incidence of customs
duty claimed as refund has not been passed on to any other person
without any supporting documents such as copy of balance sheet, sales
invoices or any other financial documents. Therefore, the CA Certificate
produced in this case without supporting documents cannot be considered

for discharging the burden of unjust enrichment.

5.6 It is further observed that the Chartered Accountant’s Certificate
alone is not the conclusive proof of having not passed on the incidence of
duty to the customers. A certificate of Chartered Accountant is just a
corroborative evidence only as held by the Hon'ble High Court in the case
of Commr. of C. EX., Aurangabad Versus Toyota Kirloskar Mators Ltd
12010 (256) E.L.T. 216 (Kar.)]. The Honble High Court's view was not
disturbed by the Hondble Supreme Court vide [2011 (274) E.L.T. 321

\
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(S.C.)]. Further, in & number of decisions, it has been held that Chartered
Accountant's certificates alone is not a sufficient evidence to discharge the
burden cast upon the appellant to prove that incidence of duty has not
been .passed on to the customers. Further, it is the ‘incidence of duty’ and
not the duty as such which is required to be shown to have not been
passed on from the sale record, balance sheets and other related

documents. [n this regard, | rely upon the following case laws:

(i) Shoppers Stop Ltd, - 2018 (8) G.S.T.L. 47(Mad.)

(iij BPL Ltd. - 2010 (259) E.L.T. 526 (Mad.)

(iii) Crompton Greaves Lid. - 2011 (22) S.T.R. 380(Tri. - Mum.)

(iv) UOI v. Solar Pesticides Pvt. Ltd. reported in [2000 (116) E.L.T.
401(5.C.)]

(v)] M/s Ispat Industrics Ltd Vs Commissioner of Customs
(Mumbai) - |2015- TIOL-614-CESTAT-MUM|.

0.7 In fact, in the case law of BPL Ltd. - [2010 (259) E.L.T. 526 (Mad.)|,

the Hon'ble High Court of Madras has distinguished the Judgment in the
case of Flow Tech Power- 2006 (202) ELT 404 (Mad)] which has been relied
upon by the appellant. The observation of the Hon'ble High Court is as

under:

“9, Therefore, considering the above said provisions and applying the
same to the facts on hand, we are of the opinion that the Tribunal has
committed an error in merely relying upon the certificate produced by the
first respondent without taking into consideration of the fact that no

evidence has been produced for considering the claim of refund. The

Tribunal also relied upon the Judgment of Commissioner of C.Ex.,
oimbatore v. Flow Tech Power reported in 2006 (202) E.L.T. 404 (Mad)
said Judgment s not applicable to the present case on hand and
Tribunal has wrongly relied upon the said Judgment. This Court in
the said Judgment has clearly held that the certificate issued by the
Chartered Accountunt ulong with other evidence such as Profit and Loss
Account are sufficient evidence to consider the claim for refund. The said
Judgment cannot be construed to lay down the proposition of law that
the certificate issued by the Chartered Account would automatically
enable the person to get exemption in the absence of any other evidence
to support that he is entitled to refund. Hence, on a consideration of the
above said Judgment and also on the consideration of the facts
involved, we are of the opinion that the appeal will have to be allowed

and accordingly the same is allowed and the question of law framed is

answered in favour of the revenue. "’J’L
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5.8 1 have also perused the decision of the Hon’ble Tribunal,
Hyderabad, vide Final Order No. A/30122-30123/2023, dated 01,06.2023
passed in Departmental Appeals No. 30010-11/2023 in case of Sachdev
Overseas Fitness Pvt. Ltd & Nitvasach Fitness PPvi. Lid., relied upon by the
adjudicating authority. The Hon'ble Tribunal, Hyderabad had held that if
duty incidence was not passed on then, the same should have been
recorded in their receivable aceount. The amount claimed as refund should
be shown as receivables in any of their books of account and merely
producing a CA certificate would not suffice to prove that the incidence has

not been passed on. The relevant paras are reproduced hereunder:

“12. The issue to be decided is whether, in the fucts of the case, the
doctrine of unjust enrichment was correctly applicd or otherwise. The
Department has mainly relied upon statutory provisions whereby certain
presumptions are made with regard to passing of incidence of duty
unless there is evidence to the contrary. Admitteclly, in this case, orn
reassessment the rate of duty was reduced and was conseguence
respondents filed refund claims. The Respondents, at that point of time,
were aware of the gquantum of refund cven though they had to go
through the procedural requirement of filing refuna claim. In fact they
have clearly specified the amount of refund which they were eligible as
consequence to reassessment also, At this pont also they have not
shown this amount as receivable in any of their books of account nor
any such evidence was produced before the competent uuthantyﬁ
sanctioning refund to the effect that they had not passed nry( B&L_:-'
amount of applicable Custorms Duty to their customers except _ﬁhr :
CA’s Certificate. : (

1 .J' s . i .' :' F.:" ‘
! o o=
L]

13. The statutory provisions concerning grant of refund and appﬁc@ﬂﬁn

i

.
*"-.

a8
“1,,

of unjust enrichment are very clear. The Respondents were required to
give clear evidence to the sanctioning authority that they had not
collected the duty or had only partially collected the duty instead of full
duty by way of any relevant document. They hauve clearly failed to do
so. In fact, the statutory provisions clearly providea for the documents
which would show the element of duty in the price and if such
documents were produced it would have clearly shown the exact
amount of duty included in the price or otherwise. They have not
produced any such documents. Therefore, in the absence of any such
evidence, merely producing CA certificate would not suffice to shift the
burden of presumption for the purpose of Section 27 read with Section
28C of the Customs Act.
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14. On the other hand, the learned DR has invited the attention to
plethora of cases and especially to the settled position in the case of
Ispat Industries Lid vs Commissioner of Customs (Preventive), Mumbat
[2015-TIOL-614-CESTATMum/] wherein, inter alia, it was held that if the
duty incidence was not passed on then the same should have been
recorded in their receivable account. The other judgments relied upon in
support of argument that merely producing a CA certificate would not
suffice to prove that the incidence has not been passed on, are as

follows:

(i) Commr. of Customs (Exports), Chennai vs BPL Ltd ({2010 (259)
ELT 526 (Mad. )/

(i) Shoppers Stop Ltd vs Commr. of Customs (Exports), Chennai
{2018 (8) GSTL 47 (Mad.)]

(iti) Hindustan Petroleum Corporation Ltd vs CCE, Mumbai-II [2015
(317) ELT 379 (Tri-Mumbai)|

(iv) Adarsh Kumar Goel and Rajesh Bindal, JJJCT Ltd vs CCE
[2006 (202) ELT 773 (P&H)|

(v) Philips Electronics India Ltd vs CCE, Pune-I [2010 (257) ELT 257

(TriMumbai)
These judgments essentially indicate that the onus is on claimant of
refund to produce sufficient and tangible evidence, ncluding CA's
certificate, if they so wish, but merely CA’s certificate to the effect that
the incidence of duty element, in respect of which refund is being
claimed, cannot be the basis for conclusive evidence to the same. This ts
. mSe of the statutory provisions regarding presumption, the

A : B e
“Pepartment has to consider that the duty incidence has been passed on

d therefore, docirine of unjust enrichment, as provided for in the

' statutory provistons wauld be applicable.

15. In the present case, barring CA certificate, no other evidence has
been produced by the Respondents before the Adjudicating Authority.
As against this, the Department has clearly brought out certain evidence
like the Respondents having not shown this amount as “receivables” in
their books of account during the relevant time or not having produced
any documents etc., as envisaged under Section 28C of the Customs
Act. All these evidence leading to the conclusion that they have treated
the duty as an element of expenditure and therefore, forming part of the
Profit & Loss account and not as receivables. It is also noted that they
were aware that reassessment would lead to refund and they were also

aware about the exact amount of refund which would be admissible to

them on merits, and despite that they had not shown this amount as
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receivables in any of thetr books of account. Thereore, in the facts of the
case, they have clearly not been able to clear the bar of unjust

enrichment by not having produced sufficient evidence before the

original authority.”

5.9 Applying the ratio of the aforcsaid judgment of the Hon'ble
Tribunal, Hyderabad to the facts of this case, it is obscrved that in the
present case also, the appellant has submitted o copy of Certificate issued
by C. A.M/s M. Masarani & Associates wherein it is mentioned that Rs NIL
has been shown as receivable from Customs under the head of current
assets or loan and advance in the balance sheet for the year in which Bill
of Entry has been filed and Rs NIL has been carried forward in the audit
reports in the subsequent financial years till date. The th certificate
submitted by the appellant neither disclosed the defails of the supporting
documents on the basis of which such certificate wes issued nor financial
records viz. copy of Audited Balance Sheet, Sales Invoices etec. The CA
Certificate was not supported by any financial documents. Thus, the
Chartered Accountant Certificate submitted by the aspellant also does not
support their case. The appellant had not submitted their books of
account, or any other documents wherein the amount claimed as refund is
shown as receivable. The appellant had not submitted any of their books of
account, copy of sales invoices nor any such evidence was produced before
the adjudicating authority to the effect that they hed not passed on the
incidence of Customs duty claimed as refund to their customers. Hence,
the appellant has failed to cross the bar of unjust enrichment. In view of

= _-ii..‘
b S
g ™

the above, | am of the considered view that the adjucicating authnrity( \kak AN

Fund.
. "".'t N

5.10 The appellant in their submission contended that the decisi;:ﬂ-‘llfjréifff;'r.
the case of Pr. Commr of CC v Sachdev Overseas Fitness P. Ltd, and -
Nityasach Fitness P. Ltd- 2023 (6) TMI 161-CESTAT-Hyderabad relied upon
by the Assistant Commissioner is that of a Single Member of the Tribunal,
whereas the decisions referred to herein above are of the Hon'ble High
Court and Division benches of the Tribunal. In this ragard 1 have perused
the decision in the case of Pr. Commr of CC v Sachder Overseas Fitness P.
Itd and Nityasach Fitness P. Ltd- [2023 [6) TMI 161-CESTAT-Hyderabad]
and observe that this decision has been passed follewing the decision of
Hon'ble Supreme Court, Hon’ble High Court, Divisior benches and three-
member bench of the Hon'ble Tribunal. Further, the decision in the case of
Flow Tech Power- [2006 (202) ELT 404 (Mad)| relied upon by the appellant
has been distinguished in the case of BPL Lid. - [2010 (259) E.L.T. 526
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(Mad.)]. Thus, the contention raised by the appellant is not sustainable and

hence, is rejected.

5.11 I have also perused the decision of Hon’ble Tribunal, Mumbai in the
case of Mahendra Engg. & Chemical Products Ltd. Versus Commr. Of C.
Ex., Pune - I [2019 (368) ELT 84 (Tri - Mumbai)] wherein the Hon'ble
Tribunal relying on the decision in case of Philips Electronics India Ltd. Vs
Commissioner of Central Excise, Pune-1 [2010 (257) E.L.T. 257 (Tri. -
Mum.)] has categorically held that the only possible way to pass the bar of
unjust enrichment is that the disputed tax/duty is not expensed off in the

accounts, but booked as ‘Receivables’. The relevant para is reproduced as

under:

“9, The refunds under Indirect taxes have to cross the bar of ‘Unjust
Enrichment”. If the amount of Tax/Duty sought to be refunded has
been recovered from the buyers, then the claimant is not entitled to
refund. Even if [sic] such amount of tax, though not directly recovered
from the client, but has been charged to expenses in the books of
accounts, then also it is consistently held that the claimant has
indirectly recovered the tax and hence failed to cross the bar of unjust
enrichment. The only possible way to pass the bar of unjust

enrichment is that the disputed tax/duty is not expensed off in the

¥ L

accounts, but bookeid as ‘Receivables’..........

5.12 | have also perused the decision of Hon'ble Tribunal, Mumbai in the
¢ of Hindustan Petroleum Corporation Ltd. Versus Commr. of C. Ex.,
bai - Il [2015 [317) ELT 379 (Tri - Mumbai)], which was appealed to
Court and the same is admitted in 2016 (331) ELT A130 (Bombay
,f_Hfh Court), wherein the Hon'ble Tribunal relying on the decision of
s Hon’ble Apex Court in Allied Photographic India Ltd. [2004 (166) E.L.T. 3

(5.C.)] held that if the amount claimed as refund has been treated as

expenditure and not as “claims receivable”, the appellant cannot be said to
have passed the test of unjust enrichment. The relevant Para is reproduced

as under:

“6.7. In the present case, it is an admitted position that the refund
amount due was not reflected in the books of account of HPCL as
claims receivable. This implies that the duty paid was shown as current
expenditure and formed part of the Profit and Loss account of the

assessee. Thus if the claimant himself has treated the refund amount

due as expendilure and not as “claims receivable”, the claimant cannot

said to have pussed the test of unjust enrichment. This is the settled

posttion in law. The appellant has {mded that the appellant’s
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goods are sold at prices determined bu the Gout and therefore, it
should be presumed that in the absence of « change in price, it should
be presumed that the appellant has borne the incidence. Similar
argument has been negated by the FHon'ble Anex Court in Allied
Photographic India Ltd. [2004 (166] E.L.T. 3(S.C )|, wherein it was held
that “uniformity in price before and after the assessment does not lead
to the inewitable conclusion that incidence af duly has not been passed
on to the buyer as such uriformity may be due to varous factors”.
Therefore, in the present case, the appellant HPCL has failed to cross
the bar of unjust enrichment also and hence they are not eligible to

claim the refund.”

5.13 [ have also perused the decision of Horn'ble Tribunal, Ahmedabad in
the case of M/s Eagle Corporation Pvt. Lid. Versus CCE & ST - Rajkot
ORDER No. A/11198 / 2018, which was appealed to Hon'ble High Court of
Gujarat and the same is admitted and reported at 2219 (367) E.L.T. A321
(Guy.)], wherein the Hon'ble Tribunal relying on the decision of in the case
of Hindustan Petroleum Corporation Ltd. Vs. CCE, Mumbai-II [2016-TIOL-
658-CESTAT-MUM)| held that once the refund amournt has been shown as

an expenditure in the books of accounts, accordingly it enters into the cost

of the service, then inevitably the burden of tax is passed u/m 'nm:"““*
customers/others, and consequently hit by the prineciples of :;I;jua%\v
enrichment. The relevant Para is reproduced as under: £l S8R

1 g

“7. We find that similar issue has been considerea by this Tnbuna! m :
identical set of circumstances/ arguments in M/s Raidhant Travels &ors |
case (supra). Referring to and relying upon the judgement of the Tribunal

in the case of Hindustan Petroleum Corporation Lid. Vs. CCE, Mumbai-I
2016-TIOL-658-CESTAT-MUM, it has been conclided that once the
refund amount has been shown as an expenditure in the books of
accounts, accordingly it enters into the cost of the service, then
inevitably the burden of tax is passed or o customers/others, and

consequently hit by the principles of unjust enriciunent..............

8. We do not find any reason to deviate from the aforesaid
finding/conclusion of the Tribunal and we nave no hesitation in
applying the said principle to the facts and circumstances of the present
case, which are similar in nature to the aforesaid case. In our
considered view, the judgements referred to by the Ld. Chartered
Accountant for the Appellant is not applicable to the facts and
circumstances of the present case, inasmuch as, the service tax claimed
as refund, in those cases, has not been shown/booked in the balance
sheet as an expenditure and entered into the cost of the service/goods.
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In other words, the facts and circumstances involved in the said cases
are on a different plank. Therefore, the refund amount of
Rs.2,07,92,047/- is hil by the principle of unjust enrichment, and
accordingly, the [inding of the Ld. Commissioner{Appeals) on this issue

IS set aside,”

5.14 1 have also perused the decision in the case of Bajaj Auto Ltd
Versus Commissioner of Central Excise, Pune -1 [2017 (347) ELT 519 (T
Mumbai) wherein the Honble Tribunal has held that Unjust enrichment
bar not applicable if amount shown in Balance Sheet as receivables from

the Department. The relevant para is reproduced as under:

“8. It can be seen from the adjudication order and the impugned
order that appellant is eligible for the refund as claimed by them. The
only question that falls for our consideration is whether appellant has
crossed the hurdle of unjust enrichinent or not. It is undisputed that
appellant had shown the amount claimed as refund as receivables in
Balance Sheet, with a narration that this amount is due from Revenue
Authorities. It is a common knowledge that when the amount is shown
as receivables, it is not expensed out in the Balance Sheet, hence will
not form a part of the cost of the final product manufactured. Since
there is no dispute that the amount of refund sought was shown as
receivables, appellant has been able to prove that he has not recovered
the same their cusiomer, we hold that the impugned order is
unsustainable and liable to be set aside. The impugned order is set

side and appeal is ullowed with consequential relief.”

rther, it is obscrved that similar view has been held in number of cases.

—roe " Some of which is as under:

(1) Jindal Stainless Ltd Versus Commr. of Cus. & Service Tax,
Visakhapatnam [2020 (371) ELT 784 (Tri Hyd)]

(ii) Coromande! International Ltd. Versus C.C. & S.T., Visakhapatnam
2019 (370) ELT 433 (Tri Hyd)]

(ii1) Meenaksh! Industries Versus Commr. of GST & C. EX., Puducherry
(2019 (369) ELT 832 (Tri Chennai]

(iv) Uniword Telecom Ltd Versus Commissioner of Central Excise,
Noida [2017 (358) ELT 666 (Tri All)]

(v) Commissioner of Customs, Tuticorin Versus S. Mathivathani
Traders [2016 (344) ELT 329 (Tri Chennai)]

(vi) Akasaka Electronics Ltd Versus Commissioner OF Customs,

Mumbai [2016 (343) ELT 362 (Tri Mumbai)]

i
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(vii) C.C.E., Chennai-lll Versus Saralee Houschold& Bodycare India (P)
Ltd [2007 (216) ELT 685 (Mad)

5.15 The appellant has further contended that the imported bunkers
were sold at a price significantly lower than the import price/value on
which the duty was assessed, and therefore, the Appellant has not been
able to even recover the impor: price of the Bunkers, much less the duty
paid thereon. However, it is observed that the appellant has not submitted
any documentary evidence indicating the import (cost) price of the
bunkers. In the absence of such critical information, the claim that the
bunkers were sold below cost cannot be substantiated. No invoices, sale
records, or supporting financial documents have been placed on record to
demonstrate that the bunkers were sold at a loss, Therefore, the asscrtion
made by the appellant remains an unsubstantiated and unverified

statement, lacking evidential velue, and cannot be accepted.

5.16 Further, in this regard, 1 refer to the decisior of Hon'ble Supreme

Court in the case of Union of India Vs Solar Pesticides Pvt. Ltd, [2000 (116)

ELT 401 (SC)] wherein the Honble Supreme Court had held that “the
expression “incidence of such duty” in relution to its being passed on to

another person would take it within its ambit not on'y the passing of the

duty directly to another person but also cases where it is passed on
indirectly”. Further, | rely upon the decision of the Hon'ble Tribunal Dgl_b.i;ﬁ;;_-

in the case of JCT Limited Versus Commissioner of Central F.:l-:l?gigi,’ — 2\
Chandigarh-1l [2004 (163) ELT 467 (Tri Del)] affirmed in [2006 [zﬂ?,}'"qlli‘. - ‘

el

773 (Punjab & Haryana High Court)], wherein the Hon'ble Tribunal had @/

"
g
.

£
held that decrease in the price of the goods sold by them later on 3199": _,../

could not lead to a logical conclusion that they took upon themselves the ol
liability to pay full duty and not to charge from the customers. The
decrease in price may have been affected by them on account of various

factors and commercial reason. The relevant Parn is reproduced hercunder:

«7  In the case in hand, in our view, the appellants have failed to rebut
this statutory presumption by adducing any convineng unimpeachable
evidence. The fact that they showed composite price in the invoices does
not lead to irresistible conclusion that they had not passed on the
incidence of duty to the buyers. These invoices 1ere prepared by them. It
is difficult to assume that composite price caleulated and recorded by
them in the invoices did not include the duty clement. Similarly, keeping
the price stable even after payment of duty would not lead an irresistible
conclusion that they themselves bore the duty burden. This, they may
have done by forgoing a part of their profit, in order o face the
competitive atmosphere in the market for the sale of their goods.
Likewise, the decrease in the price by them later on also could not lead to
a loaical conclusion that they took upon themselves the liability to pay full
excise duty and not to chqrge from the customers. The decrease in price
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may have been affected by them on account of various factors and
commercial reason. There may be the decrease in the price of the inputs,
the cost of production etc. The commercial reason may have also forced
them to forgo their profit, But to say that they sold goods in the market at
loss after decreasing the prices, would not be legally justiciable also.”

5.17 [ also rely upon the decision in the case of Ispat Industries Ltd Vs
Commissioner of Customs (Prev), Mumbai [2015-TIOL-614-CESTAT-
MUM], wherein the Member (J) held that as the selling price was less
than the cost of production therefore passing of duty on the buyer does
not arise and therefore the appellant have passed the bar of unjust
enrichment. However, the perspective of the Technical Member was
contrary to that of the Judicial Member. In view of the difference of

opinion between the two Members, the Third Member had held that:

“2.6 Therefore, the question for consideration is whether the appellant
has erossed the bar of unjust enrichment in this case. The only
evidence led by the appellant in this regard s the Cost
Accountant/ Charterc Accountant certificates. | have perused the
certificate dated 2552009 given by the Cost Accountant M/ s Dinesh
Jain & Co. The said certificate merely states that based on the audited
financial statemenis of Ispat Industries for the respective years
contained in the uitached statement and further based’ on the
information and explanations furnished to us by the Company, we
wish to confirm that the incidence of customs duty has not been
passed on by Ispat industries Ltd, to any other person. In the attached
statement the particulars furnished for the various years are - a)
aperating income from sale of steel products; bj operating expenditure;
¢/ operating profit/loss; and d) other income. There is no analysis
whatsoever about the cost of production of the steel products sold, the
ctors that constituted the cost of production, whether the duty
hicidence on the rauw materials was considered while taking the cost of
wroduction and othor relevant factors. In the absence of any such
analysis, the suid cortificate has no evidentiary value whatsoever and
at best, it can be taken as merely inferential. The issue whether duty
incidence has been passed on or not is a question of fact and such fact
has to be established based on the records maintained as per the
accounting standards and the details given therein. If the duty
meidence had not heen passed on, the same should have been
recorded as _omownls due from the customs department in the
receivetbles accoun: It s an admitted position that the records
maintamned did not roflect the duty patd on the raw materials as the
amotiit due/receiable from the department. In the absence of such an
evidence, an inference drawn by the Cost Accountant cannot be said to
be reasonable reburtal of the statutory presumption of passing on of
the duty madence, \Whenever a question of fact is to be proved, the
same has to be estaliished by following the process known to law. I do
nat find any surch establishment of fact by the appellant in the present
cose. This Trnbunal 1 a number of decisions has held that Chartered
Aceountant's certificates is not a sufficient evidence to discharge the
burden cast upon the appellants to prove that incidence of duty has not

keen passed on to the customers. wof the Tribunal in Hanil
:
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Era Textiles Lid. [2008 (225] ELT 117| refers. Similarly, in the case
of JCT Limited [2004 (163] ELT 467 (Tri-Del) i was held that
Chartered Accountant's Ceriificate is not swjiient (o rebut the
statutory presumption of duty incidence having been passed on to the
buyers. The said decision was also affirmed by th.: Hon'ble Furych &
Haryana High Court in the same case reported in D006 (202) ELT 773
(P&H)|. In view of the aforesaid decisions, I am of (1€ considered view
that the appellant has not discharged the stututor: obligation cast on
him of rebutting the presumption of unust carichment in any
satisfactory manner acceptable to law. In t'his vicw of the maiter, 1
agree with Hon'ble Member (Technical) that (ne appellant has not
crossed the bar of unjust enrichment and therejore not elgible for the
refund.”

5.18 | also rely upon the decision in the case of Commissioner of C.
Ex. & Cus., Nashik Versus Raymond Ltd [2015 (3106 E.L.T. 129 [Tri. -
Mumbai)] wherein the Hon'ble Tribunal relying upon the decision in the
case of Mafatlal Industries Ltd, v. Union of India [1997 (89) E.L.T. 247
(S.C.)] held that merely because the respondent sells the goods below cost,
it does not mean that the incidence of duty has been passed on and the
amount claimed as refund is not shown as ‘claims receivable’ from the

department implying that the incidence has been passed on to the
-ﬂ]:r_l N

&

customer. The relevant Para of the judgment is reproduced as under: Eﬁ ﬁ"“x_\
“5.2 We further notice that except for the cosiing statement uj’{h ‘L ‘T |
product which indicates that they have sold the final products be Eﬂw W ;
cost, there is no evidence to indicate that the incidence of duty has AI,J{"‘Q_FJ;, &
borne by the respondent. In the statutory books of accounts and the~——
balance sheets maintained by the respondent, the amount claimed as

refund is not shown as ‘claims recewable’ from the department. The
respondent has clearly admitted to the fact that the said amount of

refund claimed was treated as 'expenditure’ and taken to the profit &

loss account. If the amount is taken to the profit and loss account, i

signifies that the respondent has adjusted the amount in their income

while arriving at the net profits thereby implying that ‘he incidence has

been passed on to third parties. It is a settled postion in law that all

claims of refund under Section 11B of the Act has (o be granted after

satisfying that the bar of unjust enrichment has been ecrossed and the

incidence has been borne by the respondent themselves, Merely

because the respondent sells the goods below cost, 1 does not mean

that the incidence of duty has been passed on. Para 91 of the decision

of the Apex Court in Mafatlal Industries Ltd. case (supra) is reproduced

below, which would clarify the posttion.

“91. It is next contended that in a competitive atmosphere or for other
commercial reasons, it may happen that the manfucturer is obliged to
sell his goods at less than its proper price. The suggestion is that the
manufacturer may have to forego not only his profit but also part of
excise duty and that in such a case levy and collection of full excise
duty would cease to be a duty of excise; it will become a tax on tncome
or on business. We are unable to appreciate this argument. Ordinarily,
no manufacturer will sell his products at less than the cost-price plus
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duty: He cannot survive in business if he does so. Only in case of
distress sales, such a thing is understandable but distress sales are
not a normal feature and cannot, therefore, constitute a basis for
Judging the validity or reasonableness of a provision. Similarly, no one
will ordinarily pass on less excise duty than what is exigible and
payable. A manufacturer may dip into his profits but would not further
dip into the excise duly component. He will do so only in the case of a
distress sale again. Just because duty is not separately shown in the
invoice price, it does not follow that the manufacturer ts not passing on
the duty. Nor does it follow therefrom that the manufacturer is
absorbing the duty himself. The manner of preparing the invoice ts not
conclusiwe: While we cannot visualise all situations, the fact remains
that, generally speaking, every manufacturer will sell his goods at
something above the cost-price plus duty. There may be a loss-making
concern but the loss nccurs not because of the levy of the excise duty -
which is uniformly levied on all manufacturers of similar goods - but for
other reasons. No manufacturer can say with any reasonableness that
he cannot survive in business unless he collects the duty from both
ends. The requirements complained of (prescribed by Section 11B] 1s
thus heyond, reprouch - and so are Sections 12A and 12B. All that
Section 12A requires is that every person who is liable to pay duty of
excise on any goods, shall, at the time of clearance of the goods,
prominently indicate in all the relevant documents the amount of such
dityy which will form part of the price at which the goods are to be sold,
while Section 128 raises a presumption of law that until the contrary is
proved, every person who has paid the duty of excise on any goods
shall be deemed to have passcd on the full incidence of such duty to
the buyer of such goods. Since the presumption created by Section 128
is a rebuttable presumption of law - and not a conclusive presumption -
hore is no basis for impugning its validity on the ground of procedural

elitioners-appellants that the levy of duty is upon the
manufacturer/assessce and that he cannot disclaim his lability on the
ground that he has not pussed on the duty. This is undoubtedly true
but this again does not affect the validity of Section 12A or 12B. A
manufacturer who has not passed on the duty can always prove that
fact and if it is found that duty was not leviable on the transaction, he
will get back the duly paid. Ordinarily speaking, no manufacturer
wionld take the risk of not passing on the burden of duty. It would not
be an exaggeration 'o say that whenever a manufacturer entertains a
doulit, he would pass on the duty, rather than not passing it on. It must
be remembered tha! manufacturer as a class are knowledgeable
persons and more often than not have the benefit of legal advice. And
until about 1992, at any rate, Indian market was by and large a
sellers’ market. "

In view of the above, | do not find merit in the appellant's
contention that, since the imported bunkers were allegedly sold at a

price significantly lower than their import value (on which duty was

assessed), they were unable o gecover even the cost of import and,
—J/(:\_‘/ Page 25 of 43
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therefore, the incidence of duty was not passcd on ‘o the customer. The
appellant has not submitted any purchase invoice for the bunker nor
provided related sales invoices or other supporting documents along
with the appeal to substantiate this claim. In the absence of such
evidence, the contention remains unverificd and is not legally

sustainable. Accordingly, the same is rejected.

5.19 The appellant has further contended that the amount cxcess

deposited during the provisional assessment/pendency of a

classification dispute is a revenue deposit, and no: a final payment of

duty. The refund of such revenue deposits is not governed by Section 27

of the Customs Act, 1962, and hence refund cannoat be denied on the

ground of applicability of doctrine of unjust enrichment, Further, the

excess amount arising out of such final assessmert should be treated

as payments made under mistake of law and such amounts do not

retain the character of duty, and the bar of unjus: enrichment under

Section 27 would not apply to such deposits. It it observed that the

appellant have themselves filed refund under Scection 27 of the Customs

act, 1962 and therefore all the provisions of Section 27 will apply

including the doctrine of unjust enrichment. In this regard [ rely upon

the decision of Hon'ble Supreme Court in the case of SAHAKARI KHAND I-fr* —;#}

UDYOG MANDAL LTD VERSUS COMMISSIONER OF C. EX. &

2005 (181) E.L.T. 328 [S8.C.)] whercin it was held that the dc}cfrmﬂlnfﬁ E.

‘anjust enrichment’ is based on equity and irrcspective of applichility y t
> 7,

of Section 11B of the Act, which is pari materiz to the Section 27 of th& ,_‘;‘:_‘ > ’

'I'

u“-—r-r-r"

Customs Act, 1962, the doctrine can be invoked to deny the benefit to
which a person is not otherwise entitled. It was further held that before .
claiming a relief of refund, it is necessary for the petitioner/appeliant to
show that he has paid the amount for which relief is sought and he has

not passed on the burden on consumers. The relevant paras are

reproduced as under:

*32. The doctrine of ‘unjust enrichment’, therefore, is that no person
can be allowed to enrich inequitably at the cxperse of another. A
right of recovery under the doctrine of ‘unjust enrichment” anses
where retention of a benefit is considered contrary to justice or
against equity.

48.From the above discussion, it is clear that the doctrine of
‘unjust enrichment’ is based on equity and has been accepted und
applied in several cases. in our upinion, therefors, irrespective of
applicability of Section 118 of the Act, the doctrine can be invoked
to deny the benefit to which a person is not otperwise enfitled.
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Section 11B of the Act or similur provision merely gives legislative
recognition to this doctrine. That, however, does not mean that in
absence of statutory provision, a person can claim or retain undue
henefit. Before claiming a relicf of refund, it is necessary for the
petitioner/ appellant to show that he has paid the amount for which
relief is sought, he has not passed on the burden on consumers and
if such relief is not granted, he would suffer loss.”
5.20 1 also rely upon the decision of the Hon'ble Tribunal, Mumbai 1n
the case of LORENZQO BESTONSO VERSUS COMMISSIONER OF
CUSTOMS, JNCH (2017 (347) I2.1..T. 104 (Tri. - Mumbai]], wherein the
Hon'ble Tribunal relying upon the decision of Hon'ble Supreme Court in
the case of SAHAKARI KIIAND UDYOG MANDAL LTD VERSUS
COMMISSIONER OF €. EX. & CUS [2005 (181) E.L.T. 328 (S.C.)], held
that once the amount was paid as duty irrespective whether it was
payable or otherwise, refund of the same has to compulsorily undergo
the test of unjust enrichment as provided under Section 27 of Customs

Act, 1962. The relevant Para is reproduced as under:

6. As regard the admissibility of the refund, as of now there is no
dispute as the adjudicating uuthority has sanctioned the refund
which has not been challenged by the department, therefore, as
regard the sanction of the refund, it attained finality. Now only issue
to be decided whether the provision of unjust enrichment is
applicable or otherwise. The uppellant has vehemently argued that
{|amount for which refund is sought for was paid during the

investigation therefore, the same is pre-deposit hence the provisions

of unjust enrichment are not applicable. Hon'ble Supreme Court in
case of Sahakari Khand Udyog (supra) held that even if Section 115
is not applicable unjust enrichment is applicable for reason that
person cannot be allowed 1o retain undue benefit. Relevant para s

reproduced below.

48.  From the ahove dis~ussion, it is clear that the doctrine of
‘unjust enrichment’ is bused on equity and has been accepted
and applied in several cases. In our opinion, therefore,
irrespective of applicability of Section 11B of the Act, the
doctrine can be invoked 1o deny the benefit to which a person
s ot otherwise entitled. Section 11B of the Act or similar
provision merely gives lceqgislative recognition to this doctrine.
That, however, does nol mean that in absence of statutory

provision, a person can claim or retain undue benefit. Before
claiming a relief of rr:*,‘urlﬁ, it s necessary for the
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petitioner/ appellant to show /ut he has paic the amount |r
which relief is sought, he hos not passed or the burden
consumers and if such relicf is not granted, he would suf| r

loss.

It is also observed that in the present case appeliant has paid futy,
due to dispute in applicability o/ the notification therefore, it connot
be said that pre-deposit is not (uly therefore, w just enrichm=1t is

not applicable, Once the amount was poid as dufy irrespe-tive

whether it was payable or otherwise, reflind of the same Los to

compulsorily undergo the test of unjust enrichment as provided
under Section 27 of Customs Aci, 1962, We arc, therefore, o/ the

view that in the present case refunid is required o be tested 1:nder

the provisions of unjust enrichmen! as provided under Section 27

5.21 | also rely upon the decision of Hon'ble Supreme Court in the
case of Mafatlal Industries Ltd. v. Union of ludia -— [1997 (89) F.L.T.
247 (S.C.)] wherein it was held that (he doctrine of uajust enrichment is
a just and salutary doctrine. Ne person can seck to collect the duty
from both ends. In other words, he cannot collect the duty frem his
purchaser at one end and also collect the same duty from the State on

the ground that it has been collected from him contrary to lnw.

relevant para is reproduced as undor:
“99(ii) claim for refund, whether made under the provisions of t
Act as contemplated in Proposition [(ij above or in a suit or n.m{!-
petition in the situations contemplated by Proposition (i) above. can\\&'“;:/
succeed only if the petitioner/ plaintiff alleges and establishes that
he has not passed on the burden of duty (o ancther person/sther
persons. His refund claim shall be allowed/decreed only when he
establishes that he has not passcd on the burden of the dut! or to
the extent he has not so passed vn, as the case may be. Whet! =r the
claim for restitution is treated as « constitutional ‘mperatiwe o s a
statutory requirement, it is ncither an absolute right ner an
unconditional obligation but is subject to the above requrement, as
explained in the body of the judyment. Where the burden of the duty
has been passed on, the claimant cannot say thot he has su/lered
any real loss or prejudice. The real loss or prejudice is sufferzd in
such a case by the person who hus ultimately borne the burden and
it is only that person who can legitimately claim its refund. But
where such person does not come forward or where it is not possible
to refund the amount to him for vie or the other reason, it is just and
appropriate that that amount is retained by the State, te., by the
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people. There is no frmmorality or impropriety involved in such a
proposition.
The doctrine of unjust enrichment is a just and salutory dectrine. No

person can seek to collec! the duty from both ends. In other words,

he cannot colleet the duty from his purchaser at one end and also

collec! the same duty from the State on the ground that it has been
collected from him contrary to law. The power of the Court is not

meant to be exercised for unjustly enriching a person, The doctrine
of unjust enrichment is, however, inapplicable to the State. State
represents the people of the country. No one can speak of the people
being unjustly enriched.”

5.22 Futher in respect of the contention of the appellant that the
excess amount arising out of final assessment should be treated as
mistake of law and such amounts do not retain the character of duty,
and the bar of unjust enrichment under Section 27 would not apply to
such deposits. In this regard as discussed in Paras above, I am of the
considercd view that once the amount was paid as duty irrespective

whether it was payable or otherwise, refund of the same has to

,-"" & *3'Nmpuiwnly undergo the test of unjust enrichment as provided under

‘-. Ef;., ;;'r,rm'l-* /

ﬁ.ﬁﬁ “133‘5'&. Hon 27 of Customs Act, 1962, Thus the amount in the present case

#nra# paic as duty and hence it has to cross the bar of unjust
| ‘eprichment. Further, it is observed that the excess duty was paid on
account of dispute (lis) between the appellant and the department
regarding classification. This disputc was ultimately settled in favour of
the appellant by the Hon'ble Tribunal, Ahmedabad, and the decision
was subsequently upheld by the Hon'ble Supreme Court. Therefore, 1t
cannot be contended that the duty was paid under a mistake of law, as
the payrient arose from an ongoing legal dispute and not from any
inadverient or erroncous understanding of the legal provisions. Further
| rely upon the decision of Hon'bie Kerala High Court in the case of
SOUTHIERN SURFACE FINISHERS VERSUS ASSTT. COMMR. OF C.
EX., MUVATTUPUZHA [2019 (28) G.S.T.L. 202 (Ker.)], wherein in on the
issue wiicther duty paid under a mistake of law has to be refunded, in
accordunce with the Central Excise Act, 1944, specifically under Section
1113 thereof. The Hon'ble High Court of Kerala relying on the decision of
Honble Supreme Court in the case of Mafatlal Industries Ltd. v. Union
of ndix [1997 (89) E.L.T 247 (8.C)], held that payment under a
mistake of law does not create an independent right to refund outside
the stalutory framework. Further it was held that all refund claims,
regardicss of the reason (including gistake of law), must be filed within

"
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one year from the relevant date as ner Section 118 or Scction 27 of the
Customs Act, 1962. Further, in respect of unjus: enrichment it was
held that refund is not due if the tax burden has been passed on to the
customer and even if the paymeni was a mistake, refund cannot be
granted unless the assessee proves that the incidence of duty/iux was
not passed on, The relevant paras of the decisior are reproduced as

under:

4. The facts in WP (C) No. 18126/ 7015 are alsc similar {2015 (39)
ST.R. 706 (Ker.) The petitioner. v Company enjaged in providing
financial services; paid service ltax on services rendered to a recipient
located outside India, which ogain was exempted. A similar
application was made under Section [1B of the Zentrul Excise Act,
which was rejected for reason of he limitation period having expired.
The Learned Single Judge noticed 1he decision in (1997) 5 SCC 536 =
1997 (89) E.L.T. 247 (S.C.) [Mafc'lal Industries Limited & Othors v.
Union of India & Others|. Three classifications made in the separate
judgment of AM. Ahamadi, C.J, o' (ij an unconstitutional levy, (ii)
illegal levy and (iti) mistake of law wre as follows:

Class I: “Unconstitutional levy” - where clains jor refund are
founded on the ground that the provision of the Exeise Act under (vhich
the tax was levied is unconstitutional.

X Ao JOCX ?:!“
.--"‘“

\'."
Class II : “Illegal levy” - where Cluims for refund are founded /t‘l'é)} .I
ground that there is misintepretation/ misapplication/ Errb’ﬁ';éuﬁal ‘t-ﬁr'; 'f
interpretation of the Excise Act anc (e Rules framec Uu-rrsuuder\ BN _T,:'ij.'.t:.f

L.i ! T e
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J

= —
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Class III : “Mistake of Law” i re claims for refund are iniiated
on the basis of a decision rendercd in favour of another asscssee
holding the levy to be : (1) unconsiitutional; or (21 without inherent
Jurisdiction.

5. The Learned Single Judge fourd that payment of tux made by the
assessee with respect to an exempled service, would not fall under
any of the categories. The Learncd Single Judge found that the levy
was purely on account of “fon) nustake of fuct in understanding the
law” (sic). The reference order indicales that another Learned Single
Judge did not agree with the inter o ctation so placed on fucts and the
law applicable as had been elulorated upon in Mafatlcl Industries
Limited (supra).

6. We deem it appropriate that Via/atlal Industries Limited (supraj be
understood first. The questions [rom i as avatlable from the mejority
judgment authored by B.P. Jeevan I:ddy, J. were as follows:

“76. The first question that has to be answered nerein is whether
Kanhaiya Lal has been rightly decided insofar as it says (1) that
where the taxes are paid under a mistake of law, the person paying it
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is entitled to recover the same from the State on establishing a mistake
and that this consequence flows from Section 72 of the Contract Act; (2)
that it is open to an assessee o claim refund of tax paid by him under
orders which have become finul - or to reopen the orders which have
become final in his own case - on the basis of discovery of a mistake of
lnw ' osed upon the decision of a court in the case of another
asses e, regardless of the time-lapse involved and regardless of the
fact 't the relevant enactment does not provide for such refund or
reopening; (3} whether equitable considerations have no place in
situr' wns where Section 72 of the Contract Act is applicable, and (4)
whet! - the spending away of the taxes collected by the State is not a
gooc! T fence to a elaim for refund of taxes collected contrary to law.”

In fin-'na the answer (o the [irst question, the following extracts are
nece=-ary, We first extract the finding with respect to sub-section (3) of
Secti~n | 1B as it now exists :

/7. ...t started with a non obstante clause; it took in every kind of
refuns’ and every claim for refund and it expressly barred the
jurieri~tinn of eourts in respect of such claim. Sub-section (3) of S. 11B,
as it wow stands, it to the same effect - indeed, more comprehensive
and all encompassing. It scys,

“13) Metwithstanding anything to the contrary contained in any
Judar ut, decree, order or direction of the Appellate Tribunal or any
court - in any other provision of this Act or the rules made thereunder
or in oy law for the time being in force, no refund shall be made
excep! s provided i sub-section”,

The - uage could not have heen more specific and emphatic. The
el ity of the provision relating to refund is not only express and
vnen nous but is in addition to the general bar arising from the fact
that +'  Act ereates new rights and liabilities and also provides forums
and 1 rocedures for ascertaining and adjudicating those rights and
Hehi' o and all other incidental and ancillary matters, as will be

Rl sut presently. This is a bar upon a bar - an aspect emphasised
in P 1, and has to be respected so long as it stands. The validity
¢ F o provision has never been seriously doubted. Even though in
corta ot petitions now hefore us, validity of the 1991 (Amendment)
St D uding the amended S. 118 is questioned, no specific reasons
Fave oo assigned why o provision of the nature of sub-section (3) of
S. ‘amended) is unconstitutional. Applying the propositions

cawfed hy a seven Judge Bench of this Court in Kamala Mills, it
must o Leld that S, 118 {hoth before and after amendments valid and
cons tonal. In Kamala Mills, this Court upheld the constitutional
palict 'S, 20 of the Bombay Sales Tax Act (set out hereinbefore) on
the aul that the Bombay Act contained adequate provisions for

rofi for appeal, revision, rectification of mistake and for
cond’ ation for delay in filing appeal/revision. The Court pointed out
that 7 (he Bombay Act not provided these remedies and yet barred
the o enal court, the constitutionality of S. 20 may have been in

Lori ‘subt, but since it does provide such remedies, its validity was
Lepe " challenge, To repeat - and it is necessary to do so - so long as

&0 s constituttonally valid, ityhas to be followed and given effect
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to. We can see no reason on which the constitutionalit,
provision - or a similar provision. - cun be doubled. !
remembered that Central Excises and Sult Act is @ speci
creating new and special obligations and rights, which
time prescribes the procedure for levy, assessment, collo
and all other incidental and ancilliry provisions. As poin
Statement of Objects and Reasons uppended to the Bill 1.
the Act, the Act along with the Rules was intended to “for
central excise code”. The ideu "o consoitdate
enactment all the laws relatirg to central duties of excise”
self contained enactment. It coniaiis provisions for collec!
which are due according to law but huve not been colle
for refunding the taxes which have been collected contrary,
S. 11A and 11B and its allied provisions. Both provisios
uniform rule of limitation, viz,, six months, with ar exce;
case. S.11A and 11B are complimentary to each othe
situation, Proposition No, 3 enuncinted in Kamala A

WLS

applicable, viz., where a statute creates a special right

and also provides the procedure for the determination of

liability by the Tribunals constituted in that beaalf o

further that all questions about the said right and lal
determined by the Tribunals so constituted, the resort (o
not available - except to the limited cxtent pointed out in K
Central Excise Act specifically provides Jor refund.
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declares that no refund shall be mude cxeept in accordan: © Lherewith,
The jurisdiction of a civil Court is expressly barred - vide

(5) of S.11B, prior to its amendment in 1991, and sub-s
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(77) ...Once the constitutionality of the provisions of the .
the provisions relating to refund is beyond questicn, t'
“law” within the meaning of Art. 265 of the Constitution. i

any action taken under and in accordance with the suai. roivsions
would be an action taken under the “authority of law' clthot the
meaning of Art.265. In the face of the express prov. o which
expressly declares that no claim for refund of aqy i sholl be
entertained except in accordance wilh the said prowisic ., it 5 not
permissible to resort to S.72 of the Contract Act to do - “sely that
which is expressly prohibited by the said provisions. In ot o weds, i
is not permissible to claim refund by invoking S.72 as a & «al arnd
independent remedy when such a course is expressly oo o by the
provisions in the Act, viz., R.11 and S.11B. For this reascii, a suit for

refund would also not lie. Taking wiy other view woule. amount to
nullifying the provisions in R.11/S.1113, which, it needs 11 nplasis,
cannot be done. It, therefore, follows that any and evc | clarn for
refund of excise duty can be made only under and in acce’ance with
R.11 or S.11B. as the case may be. in the forums providec by the Act.
No suit can be filed for refund of viuty invoking S.72 of the Contract
Act. So far as the jurisdiction. of the High Court under Art 2205 - or for
that matter, the jurisdiction for this Court under Art.32 - i concerned,
it is obvious that the provisions of the Act cannot bar and curtail these
remedies. It is, however, equally obvious that while excreising the
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power under Art.226/Art.32, the Court would certainly take note of the
legislative intent manifested in the provisions of the Act and would
exercise their junsdiction consistent with the provisions of the
enactment,

xxxy Xxx XX

79. "We may now consider o situation where a manufacturer pays a
duty «unquestioningly - or he questions the levy but fais before the
original authority and keeps quite. It may also be a case where he files
an appeal, the appeal goes against him and he keeps quiet. It may
also be a case where he files a second appeal/ revision, fails and then
Leepr quiet (Situation would be the same where he fights upto High
Court and failing therein, he keeps quiet.). The orders in any of the
sittcions have become final against him, Then what happens is that
after ~n year, five years, ten years, twenty years or even much later, a
deeis an rendered by a High Court or the Supreme Court in the case of
nat! ar person holding thet duty was not payable or was payable at a
lossr - rate in such a case. (We must reiterate and emphasise that
while dealing with this situation we are keeping out the situation
wher the provision under which the duty is levied is declared
weo stitutional by a court; that is a separate category and the
Jisen sion in this puragraph does not include that situation. In other
word s, we are dealing with a case where the duty was paid on
neerat of misconstruction, misapplication or wrong interpretation of a
arovicion of law, rule, notification or regulation, as the case may be.) Is

01 to the manufacturer to say that the decision of a High Court or
‘he © opreme Court, as the case may be, in the case of another person
has aade him aware of the mistake of law and, therefore, he s
wntit d to refund of the duty paid by him? Can he invoke S.72 of the
“ont-aot Act in such a case ond claim refund and whether in such a
cnse, it can be held that reading S.72 of the Contract Act along with

"7 i) of the Limitation Act, 1963, the period of limitation for making
such 1 elaim for refund, whether by way of a suit or by way of a wnit
pelon, is three years from the date of discovery of such mistake of
aw? Kanhaiyala! is understood as saying that such a course is
sormissible, Later decistons commencing from Bhailal Bhai have held
“at e period of limitation i1 such cases is three years from the date

of ieovery of the mistake of law.

Wil the greatest respect to the learned Judges who said so, we find
curee'ves unable o agree with the said proposition. Acceptance of the
sl cropasition would do violence to several well accepted concepts of
‘e ne af the important principles of law, based upon public policy,
1s the sanetity attaching to the finality of any proceeding, be it a suit or
vry cther proceedmyg. Where a duty has been collected under a
partcdar order which has become final, the refund of that duty cannot
e clymed unless the order [twhether it is an order of assessment,
o eation or any other order under which the duty is paid) is set
asic aceording to law. Sco long at that order stands, the duty cannot
reavered back nor ean any claim for its refund be entertained. ...

o XXX XX
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(79) ...Once this is so, {t = ununderstundabie . an

assessment/ adjudication made uncer the Act levying or ¢ o the
duty can be ignored because some years later another vie <77 0 s
taken by another court in another person’s casce. Nor | LY
provisiont in the Act for reopening the concluded procece the
aforesaid basis. We must retterate that the prowisiens of O ral 7 wwise
Act also constitute “law” within the context of Bombay & s o Act
and the meaning of Art.265 and any collection o~ retent [ lizeifn
accordance or pursuant to the saic provisions s collection  rele ion
under “the authority of law" within the meaning of the sar i e, In

short, no clatm for refund s pornussible except une ariel in
accordance with R.11 and S.11B. An order or decree of « olir! toes

not become ineffective or unenforceable simply because at e noint
of time, a different view of law is taken. If this theor ) lied

unwersally, it will lead to wnmimaginabie chaos. ...
X XXX XXX

(79) ...We are, therefore, of the cloar und considered opin. . the! the
theory of mistake of law and the conseguent period of (1 tation of
three years from the date of discovery of such mistake of = 1 cannot
be invoked by an assessee taking civantage of the dectsio 1 a0 sther
assessee’s case. All claims for refund ought to be, and ov 1t o have
been, filed only under and in accordance with R.1./8. 111 nd und

no other provision and in no other [orun.

His Lordship then summarized the majority vizw us
paragraph 108 of the judgment.

108. The discussion in the judgmen! welds the following J..
We may forewarn that these propusittons are set oul ric.
sake of convenient reference and arc nol supposed lo be 2.

case of any doubt or ambiguity in these propositions, .
be had to the discussion and proposiions in the body of the

{ii Where a refund of tax duty is claimed on the grout i i has

been collected from the petitioncr/plaintff - waether 0 the
commencement of the Central [xeises and Cus' o aws
(Amendment) Act, 1991 or thercafler - by sl i1y or
misapplying the provisions of the Contral Excises end Sc't ol 1944
read with Central Excise Tariff Act, 1985 or Customs Azt 70 read
with Customs Tariff Act or by misinterpreting or misepplyin 1y f the
rules, regulations or notifications issued under the sou! cinants,
such a claim has necessarily (o be preferred under @il o <or ‘ance
with the provisions of the respective enactment befsre e thorities
specified thereunder and within the period of limitation o ribed

therein. No suit is maintainable in that behalfl. While the ji et on of
the High Courts under Art. 226 and of this Court uncer A .- connot
be circumscribed by the provisions of the said enactme: e will
certainly have due regard to the legislative intent eviden. by the
provisions of the said Acts and would exercise thew risdiction
consistent with the provisions of the Act. The writ peti o will be
considered and disposed of in the light of and in accord=i.  wih the
provisions of S.11B. ThiS,\l's for the reason that the poooer under
\
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Art.226 has to be exercised to effectuate the rule of law and not for
abrogating it.

The said enactments including S.118 of Central Excises and Salt Act
and 527 of the Customs Act do constitute “law” within the meaning of
Art.055 of the Constitution of India and hence, any tax collected,
reteined or not refunded in accordance with the said provisions must
be held to be collected, retained or not refunded, as the case may be,
undler the authority of law. Both the enactments are self contained
ancciments providing for levy, assessment, recovery and refund of
it - imposed thereunder, S.118 of the Central Excises and Salt Act
ans’ 827 of the Customs Act, both before and after the 1991I
(A dment) Act are constifutionally valid and have to be followed
ane' ve effoct to. 5.72 of the Contract Act has no application to such a
oleir of refured and cannot form a basis for maintaining a suit or @ writ
n. All refund claims except those mentioned under Proposition (i)
he! v have to be and must be filed and adjudicated under the
prav ions of the Central Excises and Salt Act or the Customs Act, as
the ==se may be. It is necessary to emphasise in this behalf that Act
proves a complete mechanism for correcting any errors whether of
Coot v law and that not only an appeal is provided to a Tribunal -
! s not a departmental organ - but to this Court, which is a civil

FRFR e B F

fil "here, however, a refund is claimed on the ground that the
nrovi=ion of the Act under which it was levied is or has been held to be
ur o stitutional. such a clain. being a claim outside the purview of the
one ment, can be made either by way of a suit or by way of a writ
petition, This principle is, however, subject to an exception . where a
vers o approoches the High Court or Supreme Court challenging the
cone utional  validity of a provision but fails, he cannot take
/i tane of the declaration of unconstitutionality obtained by another
pore 1 on another ground; this is for the reason that so far as he 1s
corn oned, the decision has become final and cannot be reopened on
the ' sis of a decision on another person’s case; this is the ratio of the
o of Hidayatwllah, CJ. in Tiokchand Motichand and we

Hilly aoree with it. Such a claim is maintainable both by virtue

of 1 declaration contained in Art.265 of the Constitution of India and
nter oy virtue of 8.72 of the Contract Act. In such cases, period of
ol om would naturally he calculated taking into account the
7 e underlying Clause (¢) of sub-section (1) of S.17 of the
T e Aot 1963, A refund elaim in such a situation cannot be
e el by the provisions of the Central Excises and Salt Act or the
: ws Act, as the case may be, since the enactments do not
olate any of their provisions being struck down and a refund

rising on that account. It other words, a claim of this nature (s
wtemplated by the sold enactments and 1s outside of thetr

aid A i

‘i elaim for refund, whether made under the provisions of the Act
r ‘emplated i Proposition (i) above or in a suit or writ petition in
e s antions eaontemplated by Proposition (i) above, can succeed only

13 wetiioner/ plaintiff alleges and establishes that he has not
pase cbon the burden of duly tp another person/other persons. His
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refund claim shall be allowed/decre i only when he estab s (Lt

he has not passed on the burden of (v duty or 10 Ui extent i1k o0
so passed on, as the case may be. |\ 1:ther the claam for re: 'S
treated as a constitttional imperahve or as a staliiory requ 2, it
is neither an absolute right nor . wncondiwnal obigut. Lo 8

)

subject to the above reguirement, us explained i the bu . o
judgment. Where the burden of the duty hus been passe  on, e
claimant cannot say that he has sufcred any real (oss or ) oL

The real loss or prejudice is suffered i1 such o case by the e 00 o
has ultimately borne the burden wr.d (s only (hot person. o o
legitimately claim its refund. But v/iore suci peiso does ol L onle
forward or where it is not possible (v refund the anmount ol jor e
or the other reason, it is just and «ppropricie thal that . i is
retained by the State, ie., by the perople. There is no unn ~uity or
impropriety involved in such a propusition. he doctrine o st
enrichment is a just and salutory doctrine. Vo person ca oo [0

collect the duty from both ends. In «!her words, he cannot - ooccl e
duty from his purchaser at cne enc cnd also collect the & ¢ auty
from the State on the ground tha! i has bLeen colleeted i fiim
contrary to law. The power of the Court is not ineant to be ex: e jor
unjustly enriching a person. The docirine af unjust Enrc | nahie 1S,
however, inapplicable to’ the State. S'cte represents the pec o oy U

country. No one can speak of the peop!c being unjusty enricli [ &/
(iv] Itis not open to any person to e arefund cleimontl Lo of - ,
a decision of a Court or Tribunal rendered i the case & an Mepe "%/

. ..-l',;'. S _.-"'-

person. He cannot also claim that the deciston of the Court/ T L (=12~
another person’s case has led hin 'o discovcr the nusta. o W
under which he has paid the tax nor can he elatim that heis 0 o
prefer a writ petition or to institute  suit willhin three yeo. o wuch
alleged discovery of mistake of law. .\ person, whether a ma: fac.rer

or importer, must fight his own battlc .nd must suceeed or fo o o1 ouch
proceedings. Once the assessment ur levy hus become fi [t Tus
case, he cannot seek to reopen it nor can he clain refun o lout
reopening such assessment/order i the ground of a d won
another person’s case. Any propasition to the contrary not or. results

in substantial prejudice to public int rest bui 1s offenswe .. soocral - (
well established principles of law It also leads to gre o public
mischief. S.72 of the Contract Act, v+ for thal matter S.17{i, ) v/ the
Limitation Act, 1963, has no epplicat.on to such a clam for re:

(v) Art.265 of the Constitution hus ‘v be construed in the L if o] the
goal and the ideals set out i the 1" simble to the Constitut’ s ol in
Art.38 and 39 thereof. The concepl o) “ronomic justice deman:'s that in
the case of indirect taxes like Cenoral Excises duties and Customs
duties, the tax collected without iiic authoriy of law sh: | aul be
refunded to the petitioner - plaintiff unless he alleges and e tablishes
that he has not passed on the burde of duty to a third party and that
he has himself borne the burden of (/. saud dutyy

i) S.72 of the Contract Act is bascd upon and incorporate. ritle of
equity. In such a situation, equitablc considerations canno: be ruled
out while applying the said provisio
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fuii} While examining the claims for refund, the financial chaos which
would result in the administration of the State by allowing such claims
is not an irrelevant consideration. Where the petitioner-plaintiff has

suffered no real loss or prejudice, having passed on the burden of tax

or duty to another person, it would be unjust to allow or decree his
o2 it is bound to prejudicially affect the public exchequer. In

taim

s

aelm?

it

Kanhnne

.

It

"rge elaims, it muy well result in financial chaos in the
tration of the affairs of the State.

The decision of this Couwrt in Income Tax Officer Benaras v.

Ial Mukundlal Saraf [1959] SCR 1350 must be held to have

hee= veonaly deeided insofer as it lays down or is understood to have

leried
fontt)

W i
i Fre
.

b 2o

XC

3

T

5/49-370,

I wi j Wy "

ropositions contrary to the propositions enunciated in (i) to

+hove. It must equally be held that the subsequent decisions of

e

i+ Sllowing and applying the said propositions in Kanhatyalal
“een wrongly decided to the above extent. This declaration -
o 12id down in Propositions (i) to (vii) above - shall not however
1o State to recover to taxes/duties already refunded and in
whereof no proceedings are pending before any
' 7ibunal or Court as on this date. All pending matters shall,
- ' governed by the law declared herein notwithstanding that
ity has been refunded pending those proceedings, whether
sreders of an authority, Tribunal or Court or otheruise,

endments made and the provisions inserted by the Central
1 Customs Law [Amendment) Act, 1991 in the Central
¢ Salt Act and Customs Act are constitutionally valid and

tionable.

niviue of sub-section (3] to S.11B of the Central Excises and

(. =+ amended by the aforesaid Amendment Act, and by virtue

i vsions contained in sub-section (3) of S.27 of the Customs

2s amended by the said Amendment Act, all claims for

cepting those which arise as a result of declaration of

v onality of a provision whereunder the levy was created)

ireferred and adjudicated only under the provisions of the

aactment. No sui! for refund of duty is maintainable in that

‘ar as the jurisdiction of the High Courts under Art.226 of

ution - or of this Court under Art. 32 - is concerned, it

affected by the provisions of the Act. Even so, the Court

‘e exercising the jurisdiction under the said articles, have

‘o the legislative (ntent manifested by the provisions of the

! petition would naturally be considered and disposed of in

and in accordance with the provisions of S. 11B. This is for

that the power under Art.226 has to be exercised to

e regime of law and not for abrogating it. Even while

ercise of the said constitutional power, the High Court

e the law nor can it overnide it, The power under Art.226 1s
serve the ends of law and not to transgress them.

applies to all pending proceedings notwithstanding the fact
ty may have been refunded to the petitioner/ plaintiff
‘the proceedings or under the orders of the
nal/Authority or othgrwise. It must be held that Union of

SIIMNI2021.25 Page 37 of 43



India v. Jain Spinners, 1992 (4] SCC 389 and LUnin

1993 Suppl. (4) SCC 326 have been corectly decy:
obvious that where the refund proce: dings have fi
the sense that the appeal period hus also eopi
commencement of the 1991 (Amencinent) Act (Se

they cannot be reopened and / or poverned by &,

by the 1991 (Amendment] Act). This, however, doc.:
power of the appellate authorities 10 condone -

cases is affected in any manner by this clarificatior

(xu) S.11B does provide for the puichase making

provided he is able to establish that he has not p

to another person. It, therefore, canni: be said (hal

retain the illegally collected taxes by the State. 1/

S.27 of the Customs Act, 1962.

8. B.L. Hansaria, J. concurred with K.S. Poripo:

Sen, J. wrate a dissenting judgment holcding the ar

TL
Tl

rr

el

be a mere device and a cloak to conjiseate the propert

but concurred with K.S. Paripoornar: J. on the que
way of sut or writ petition being namtainable.
concurring with B.P. Jeevan Reddy, J. expresse!

two aspects. In cases of the levy being held o [

void for lack of inherent jurisdiction. the claim of

Vile

ir
b

i
U

[ f

under mistake of law, was held to ve outside the an .

Act and the limitation applicable wus held o be

s G

Section 17(1)[c) of the Limitation Act. The other aspost 0 u

is expressed, was with respect (0 an assessee

constitutionality having failed and iater, the view

such cases Ahmadi, C.J.,, was of the opiion !
remedy cannot be held to be foreclosed and he si

remedies of review etc. of the earlier urder.

9. The Learned Single Judge who roferred the m:

3 LELN
| Dol
i
EALL i

14l

the different views expressed, which however on
mistake of law and the manner in wideh refund las

we have to concede to the majority view of fwe L
the above extracts, it has to be noticod that Justic

{rii

12

in his majority judgment,; concurred (o by a majortiy o
held the refund to be possible only under the provsior .

need only refer to the category of payment urider ¢
do not agree with the Learncd Single Judge that

discussed in WP (C) No. 18126/2015 do not fu!
categories. A payment made on o nustaken w.

(T

i Fs 1

L=

£ 4

!
Y &

finding the levy to be exigible for the services rendorec, 1

made or paid under mistake of law and 1ot on

unconstitutional levy or ilegal levy We cannot vgree el
Ii;.r.j 1]

interpretation made by the Learned Single Judge
be one on account of mistake of juct in underst

mistake committed by the assessec may be one on la or o
remedy would be only under the siatute. Here we aie no
with a case as specifically noticed i Mafatlal Industries Lin
of an assessee trying to take advalitage of a verdiet 11 an

L, A0,

g[#

e

el
L'
3]

m

e,
We
. We
1s5e
. the
[ i
levy
an
Lastie
uld
. The

fants; the
ned

LY | ;' Hﬂfﬂj
lr ease.,

Here the assessee had paid the tax without demur e Lo or roadised
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tha! actually there was no levy under the provisions of the statute.
However, that again is a mistake of law as understood by the assessee
and for refund, the assessee has to avail the remedy under the
nrovisions of the statute and concede to the limitation provided therein.

'0, 1P Jeevan Reddy, J. after elaborate discussion, finds the Excise
St in be g self contained enactment with provisions for collecting taxes
wwhicl are due according o law and also for refunding the taxes
olle-*~d contrary to law, which has to be under Sections 11A and 11B.
{oth provisions were found to contain a uniform rule of limitation,
~ome's six months at that time and then one year and now two years.
'l qe on the deciston in AIR 1965 SC 1942 [Kamala Mills Ltd. v. State
«f 1 hay), it was held thot where a statute creates “a special right or
< lint Nty end also provides the procedure for the determination of the
ol o linbility, by the Tribunals constituted in that behalf and
ceani o further that all guestions above the said right and liability
walt Lo determined by the Tribunal so constituted, the resort to Cuwil
5+ ' not available, except to the limited extent pointed out in Kamala
it A, (supra). Central Fxcise Act having provided spectfically for
o' whinsh provision also expressly declared that no refund shall be
anel o oyeent in accordance therewith, the jurisdiction of the Civil Court
un:’ to be expressly barred. It was held that once the
“tiorality of the provisions of the Act, including the prouvisions

" fo refund is beyond question, then any and every ground,

g violation of principles of natural justice and infraction of
entol principles of judicial procedure has to be urged under the

ns 1 the Act, obuiating the necessity of a suit or a writ petition

rs relating to a refund. The only exception provided was when

ns o declaration of unconstitutionality of the provisions of the
which event, a refund claimed could be otherwise than under

1113, We, specifically, emphasise the underlined portion in

»h 79 of the cited decision as extracted hereinabove. The earlier

2t the limitation was three years from the date of discovery of

- of law was specifically differed from, since the refund had to

1 'or the remedy as provided in the statute, which prescribed a

wh

the risk of repetition, here, the assessees paid up the tax and
wlised that they are entitled to exemption. Going by the majority

at, in Mafatlal Industries Limited (supraj, we have to find such
heinn subjected to the rigour of limitation as provided under
1115, The limitation, in the relevant period, betng one year, there

I i refund application maintained after that period. We, hence,
oocler impugned in the wnt petitions to be proper and we

the writ petitions. We hold that the judgment dated 6-7-2015 in

Vo. 18126/2015 [2015 (39) S.T.R. 706 (Ker.)] [M/s. Geojit BNP
;o0 0 Financtal Services Ltd. v. Commissioner of Central Excise| is
I'l'uw, going by the binding precedent in Mafatlal Industries
fzr sra). The writ pelitions would stand dismissed answering
ropce in favour of the Revenue and against the assessees. No

9. ther [ also rely upon the decision of Hon'ble Tribunal,
B . the ecase of KIRTHI CONSTRUCTIONS VERSUS
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COMMISSIONER OF C. EX. & S.T., MANGALORE [201
(Tri. - Bang.)], wherein the Tribunal, i{angalore, relyin
of Hon'ble Supreme Court in the cuse of Mafatlel |
Union of India — [1997 (89) E.L.T. 247 (S.C.]], held !
refund except levies held to be unconstitutional are to
adjudicated upon under Section 1113 of the Central |
and subject to the claimant establisiiing that the bu:
not been passed on to the third party. The rel

reproduced as under:

“6. The appellant has claimed that as they paid
mistake of law they deserve to be granted the ref
service tax. This order is holding the! such cetivities/ |
the services prownided by the appellant are not liablc
service tax; the claim of refund, the:rcfore, is required
as per the provisions of lau of service tax on the s:
Here the appellant argues that as t/i? tax has been |
time-bar limitation is not applicable. Learned AR for |
vehemently argued that provisions of law concerning
refund under Service Tax law would he applicable an
support various decisions of Hon'lle Supreme Co
CESTAT, Bangalore. It is mace clear that when the r
be examined, it would be necessary [or the claim to p
including the time limitation of on: year us well a
criterion that the liability of service tax was not p
buyers Le. passing the tesi of no guin by ‘unjus: «
Hon'ble Supreme Court in the case o, Mafatial Indus
has clearly held that all claims of efund except lc
unconstitutional are to be preferred and adjudical
Section 11B of the Central Excise Act, 1944 and
claimant establishing that the burden of duty has not

to the third party. Hon'ble Supreme Couwrt in this ca:
pronounced as follows:

70. Re: (ll) :..... All clatims for refivl oughl to be, ai
been, filed only under and in accordance 1th Rule
and under no other provision and in no other foru
must succeed or fail in his own proceedings and th
proceedings tn his own case cannot Le ignored and r

his favour just because in another (1ssessec’s case, ¢ 5.

decided in favour of the manufact: er/ussessee. (S
observations of Hidayatullah, CJ. i Tilokchand Mot
in Para 37). The decisions of this Court saying to the
held to have been decided wrongii; and are accor
herewith.

7. From the above it is clear that Uiz service in ques’

for payment of service tax and the appellant’s claim [ ¢,

deserve examination and considerction as per the p.

as applicable during the relevant peod. It is made ¢ or

M/ is definitely under the exclusion catcgory and not lia'

5/49-376,383,384 417/CUS/IMN/2024-25
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of service tax. This appeal is allowed by way of remand to the original
adjucdicating authority for examination and consideration of refund
elaim under the provisions of refund claims wherein the adjudicating
authority will also examine the claim under both the critenia te. time
bar as well as ‘unjust enrichment’, It is also directed that the original
adi lieating authority decide the subject claim within three months of

[

rezc it of [his order.”

5.24 “urther, | have carcfully gone tarough all the case laws submitted
by the appellant in written submission earlier during personal hearing
and Jnd thet facts and circumstances in all the case are not at par with
the prosent case and therefore distinguishable. It is further observed

(hat d olon in the case CCE v Flow Tech Power- [2006 (202) ELT 404

(Mal)] olice upon by the appellant is in respect of composite price fixed
by the dinistry of Agriculture and the same has been distinguished in
the e - o BPL Ltd. — [2010 (259) E.L.T. 526 (Mad.)|. Similarly, in the
caae 1o tus Beek India Lid v CCE - [2016 (339) ELT 325 (Tri Mumbai))
ool 0 Lae issue of Excise Duty paid on the intermediate product on
thic innis ¢ of department, Further, in the case of Birla Corporation

L €l 12008 (231) KLT 482 (Tri Mumbai)] and Shyam Coach
Loging e v [CCE = 2024 (1) T™MI 245] refund was allowed only on the
Losis . _hortered Accountant Certificate that the incidence of duty has
ot e oo uased on to the customers. It is further observed that the
[lLa" L. STAT. Ahmedabad in the in the case of Varsha Plastics Pvt.
L .ermissioner of Customs, Kandla [2019 (368) ELT 996 (Tn-

“eld similar view that the CA Certificate is not a concluding
4 .-at shows the incidence of duty was not passed on but is
V. . i books of account. In absence of any books of account for

1 cvol period showing the amount claimed as refund as

‘he CA Certificate cannot alone help the appellant to
Gy ro . e aspect of unjust enrichment as held above In Para 5.6.

se laws relied upon by the appellant are not applicable to

Liid P ase,

- the Honble Supreme Court in the case of Sahakari

Jnsedd _+ Mandali Ltd Vs Commissioner of C. Ex. & Cus [2005 (181)
OV g 7} has held that before claiming a relief of refund, 1t 1s
necess e tor the appellant to show that he has paid the amount for
w..“ht ;.. is sought and hc has not passed on the burden on
L ~“urther, the iHon'ble Supreme Court in the case of Union of
[ lia ir Pesticides Pvt. Ltd, [2000 (116) ELT 401 (SC)| has held
{l, © " . .pression “incidence of such duty” in relation to its being
I X . another person would take it within its ambit not only the

o
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passing of the duty directly to another person but a'so | it is
passed on indirectly’. The burden of prool is cn t to

establish that they had not passed on the incicenc  of ‘u.v naid,

Therefore, until the contrary is proved, there is a presu 0, L 20 ided
under the statute that the duty has been passed ¢ Mo yer.
Therefore, the appellant in the present case has failed bar

of unjust enrichment.

5.26 From the above, I am of the¢ considered viev e the
incidence of duty not been passed o, the same oug 't 2 heen

reflected in the appellant’s Balance Sheet under ‘cocoal o' as

amounts due from the Customs Department. It is well =t b v that
the burden of proof lies on the appellant to demor t» © ¢ the
incidence of duty has not been passcd on to the buyer e -« == mer.
In this regard, the Chartered Accountant’s certificate, =« <c g Firient
by itself to discharge this burden. Such a certif 2t = orely
corroborative in nature and must bc supported by p o 'nnce
such as accounting records, sale invoices, and other role fi= neial
documents. Further, the subscquent reduction in the <l ¢ e f the
goods by the appellant does not, by itsclf, establish tht " ¢ lant
absorbed the duty burden. A mere price reduction doe: - ed » the
logical conclusion that the appellant bore the duy ‘fal "+ « thout
passing it on to the customer. Morcover, once the armonn: b heen
paid as duty whether correctly or erroncously, includiz « = it of
a mistake of law the claim for refund is subject to the 0« 1 it of

unjust enrichment under Section 27 ol the Customs Act, 1902, 11, view
of the failure to provide sufficient cvidence to overcome ¢ ar of
unjust enrichment, | am of the considered opinion thil . ap; ilant
has not made out a case for refund. Accordingly, the 1, ¢ 3 .0 A by
the appellant are liable to be rejected.

6. In view of the above, I do not find any infirmitv with 1 ¢ & pugned

orders and the same are upheld. The appeals filed by th:  »  nt are
MSmissed.
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1. M/ Hariyvana Ship Demolition Pyt Ltd.,

GI'-1, « ATLANTA », Atabnai Chowk,
Cpoasite Jogeers Park - 1, Bhavnagar,

\J/' 0 Commissioner of Customs Gujarat, Customs House,

Alymadihad,
ormunissioner of Customs, Customs (Prev), Jamnagar.

2: The

3. e Deptly/Assistant Commissioner of Customs, Customs Division,
ok

4. |
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