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AT ST ORDER-IN-APPEAL
No. (HTHTIeP SHTAFTH, 1962 BT YRT

128% & 3fd7d) (UNDER SECTION
128A OF THE CUSTOMS ACT, 1962):

AHD-CUSTM-000-APP-163-25-26

SHRI AMIT GUPTA
UIidddl PASSED BY Commissioner of Customs (Appeals),
AHMEDABAD
f&=i® DATE 07.08.2025

JeHd 3t e 1 4. 4 foAid Speaking Order No. 13/ICD-Tumb/DC-VKY/2023-24

ARISING OUT OF dated 12.09.2023 passed by the Deputy
ORDER - IN - ORIGINAL NO. Commissioner of Customs, ICD-Tumb, Valsad.

Ut AW OR) B Pt feAid
ORDER- IN-APPEAL ISSUED ON: 07.08.2025
M/s. Nico Extrusions Ltd.,
diasdl &1 A8 g Udl
NAME AND ADDRESS OF THE Survey No. 678/1/3, Plot No. 4,
APPELLANT: Bhilad Silvassa Main Road, Post Naroli,
Silvassa 396235.

U Ui 39 T & (1ol SUART & 1078 JUF § of SITell & For1dh 19 T8 ST [T T &,

This copy is granted free of cost for the private use of the person to whom it is issued.

2

Hargres U 1962 B URT 129 I3 (1) @UT TS F SH9 FararId A0@T S A
T | B ufers §H TSN | (U B e AW Sl 61 a1 39 AW P} Wity F adia @ 3

T & 3R U wivaAiga g (smaes Suty=), s wamer, Rrorea R wwe anf =8
feeeht Bt gaterr S wigd #1 9Fa B,

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories of
cases, any person aggrieved by this order can prefer a Revision Application to The Additional Secretary/Joint

Secretary (Revision Application), Ministry of Finance, (Department of Revenue) Parliament Street. New
Delhi within 3 months from the date of communication of the order.
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frafefad gwafRa e/ Order relating to :

T & =0 H TATfad hig AT,

(a)

any goods imported on baggage.

(M)

WA | ST B o [T aTe | a1al 41 A= HIRd A 3% TTaad VAT W IaN 7 7Y A7e
T I T VT U IAR 914 & e snifér arer IaR 7 &R W) 97 39 T R W IR MY
HTd ®1 7T § riféra wrer | St 8l

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at their place of
destination in India or so much of the quantity of such goods as has not been unloaded at any such destination
if goods unloaded at such destination are short of the quantity required to be unloaded at that destination.

ATaTSIeE TUTRIH, 1962 & SEATA X U1 IHP U GTE T (AT & age Yo aTqH B

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.

TTIGI0T STAG UF 1 [IHTaa 3 [ATTeE YR & Wegd ST §1 Fored S S| g
&Y waft ah?wﬁ?mﬁuﬁlﬁamamﬁgg:

The revision application should be in such form and shall be verified in such manner as may be specified in '
the relevant rules and should be accompanied by :

PIE B TIT, 1870 B TG H.6 JTAT 1 P T [UITYE (BT 7Y FTAR T AT B1 4 Wi,
Rt ve ufy & vary 19 91 ey Yo fewe @ g st

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under Schedule
| item 6 of the Court Fee Act, 1870.

()

TS GETA & ST WY T TSN B 4 YT, a1e &t

(b)

4 copies of the Order - In - Original, in addition to relevant documents, if any

e & R e Y 4 wreat S

(¢)

4 copies of the Application for Revision. N s

TRIEIUT ATde GTaR B & [o1g HHHTed .
Tie i gve wadtent fafdy aei & ofidds ordi= smar & # . 200/-(FUT S I °1F AT %.1000/-
(YT UH TR 0 ) 51 ft areen 81 arafRa YiaE & yHitre gar &L.oR.6 Bt grafa.
g S[ew [T AT ST, ST 741 €8 B ARNSAR FUC U a1a U1 ST SH I Al QA B &
T | %.200/- 3R IS ve ar@ | 34U 8 9 B & FUH 5.1000/-

S =g S g

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs. 200/- (Rupees two Hundred only) or Rs.
1,000/- (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, fines,
forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for filing
a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs. 200/- and if it is more than one lakh rupees, the fee is Rs. 1000/-.

TS 9. 2 & U Fied ATHAT & HATal 3 HIA! & G § UTe PIe e 39 eV | e
HEYH BT gl af & MArges AfUFAH 1962 B URT 129 T (1) F 7 wid W.g.-3 H Ao
FEI IAUTE Y@ 3R Va1 B e sifirevor & gwe Fafef@a 1t w srfla s 9@d @

In respect of cases other than these mentioned under item 2 above, any person aggrieved by this order can file

an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and
Service Tax Appellate Tribunal at the following address :

AT, $319 3G Yoo J a1 B
rdiferasiferasvor, ufye et dis

Customs, Excise & Service Tax Appellate Tribunal,
West Zonal Bench

SR Hiviel, Sg AT HaH, e MRYRTR U,

HHRAI, AeHIIEIG-380016

2" Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge,
Asarwa, Ahmedabad-380 016
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5. | e iU, 1962 BT URT 129 T (6) F 1=, ATATRIe® STUTAH, 1962 BT URT 129T (1) B
31 ordie & Wy FufafRe yow dow g Tiftu

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs Act.
1962 shall be accompanied by a fee of -

(@) | Srdte | AR AT # Sl [hul HIHTRe® STUBTT gIRT FR 4T e IR TS qUT ST
41 €3 $ 7S H UTd ARG ¥UT 91 I S 81 dl TP g9 3T,

(a) | where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is five lakh rupees or less, one thousand rupees:

@) | 3rdier | wvafrd arger § ot [pd) TS GIRT R 7T X[eF IR AT JUT ST
T $8 31 THH UTd a1 ©U¢ | 4% 8 afp vud v e | 9 81 a1 Ui 9 $UT

(b) | where the amount of duty and interest demanded and penalty levied by any officer of ~ Customs in the case

to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees. five thousand
rupees ;

@M | Srdter & AT ATHS # ogl (el WHTHed JTUSTY gIRT | 4T Y[ AR TS qUT AT
41 48 I 79 H U9 a1d ¥UU | 34t 8 at: 39 g9 $u.

(¢) | where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is more than fifty lakh rupees, ten thousand rupees

(1) | 39 MW & ¥z SMMABRO1 B FHAART 7T Lob & 10 % 34a1 $ W,oa1 Yo T1 Yed Ud 2.8 [9are
FRATES F10 % ST B W98l Pad o8 faare § &, rdier a1 Se|

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

g AfUFrm Bt urT 129 () F rla srdter M@0 & WHe SR UA® Mded U3- (@) AP
3mew & forg ar erfal &t GurA & e ar st o= waters & e e e onfier - - sruar
%\;ﬂﬂamsﬂﬂzﬂammﬁﬂ%mm 3TdEH & WY FUY UTd | &7 Yoob Y wew g

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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M/s. Nico Extrusions Ltd., Survey No. 678/1/3, Plot No. 4, Bhilad Silvassa Main Road,
Post Naroli, Silvassa 396235 (hereinafter referred to as ‘the appellant’) has filed the present
appeal against the Speaking Order No. 13/ICD-Tumb/DC-VKY/2023-24 dated 12.09.2023
(hereinafter referred to as ‘the impugned speaking order’) passed by the Deputy
Commissioner of Customs, ICD-Tumb, Valsad (hereinafter referred to as ‘the adjudicating

authority’).

2. Facts of the case, in brief, are that the appellant has imported 22.36 MT Aluminum
Scrap ‘Twitch’ as per ISRI for which they have filed a Bill of Entry No. 7488815 dated
23.08.2023 (hereinafter referred to as ‘the impugned Bill of Entry’) at ICD, Tumb. They have
declared the price of the goods as USD 970.00 per MT (Rs.91.88 per kg). During assessment
of the impugned Bill of Entry, it appeared that the value declared by the importer was very

low and there was possibility of under-invoicing in this matter. On comparing the value of
the imported goods with contemporaneous import prices under Rule 4 and Rule 5 of the
Customs Valuation (Determination of Value of Imported Goods) Rules, 2007, the declared

value was found to be low. So, itappeared that the declared value was required to be rejected - -

under Rule 12 of the said rules. -'.;_i} b
Jl_r i-?'l."f.h I..;". b . .1
| R )%

: o\ g Ik

Gist of findings of adjudicating authority: \ Ve b >y

\ a4
3. The adjudicating authority has observed that he had gone through the 7. . «

contemporaneous price of similar/identical goods, which were imported by various

importers at different ports and the unit price has been enhanced to assess against their

declared unit price, which was taken from the NIDB data, and the same is as under:

Sr. | BoE No. BoE Date | Country | Name of Product | Assessed Unit | Port

No. of Origin Price (in
Rs/Kg)
1 | 7488815 | 23.08.2023 Spain Aluminium 12291 INSAJ6

Scrap ‘Twitch’

4. The adjudicating authority observed that it is evident from the above Table that
Aluminium Scrap ‘Twitch’ imported from Spain, at different ports in India, have been
assessed against the declared value, at about the same price, as assessed in the present case.
He further observed that the assessing officer has rejected the declared value in terms of
Rule 12 and assessed at the rate of USD 1465 PMT (Rs. 122.91 per KG) in terms of Rule 4 and

\
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Rule 5 of the Customs Valuation Rules, 2007. The adjudicating authority further observed
that the transaction value of USD 970 PMT (Rs.81.38 PKG) as declared in the Bill of Entry,
does not represent the correct transaction value and the assessing officer has correctly
assessed the Bill of Entry at USD 1465 PMT (Rs.122.91 PKG).

o The adjudicating authority relied upon the Order-In-Appeal No. AHD-CUSTM-000-
APP-142 & 143-23-24 dated 14.08.2023 passed by the Commissioner (Appeals), Customs,

Ahmedabad, in which rejection of the value declared by the importer was upheld.

6. In view of the above findings of the impugned speaking order, the adjudicating
authority has rejected the declared value under Rule 12 and ordered to re-assess the goods

under Section 17(5), by enhancing the value to USD 1465 PMT (Rs.122.91 PKG) as per

contemporaneous import under Rule 4 and Rule 5 read with Section 14 of the Customs Act,

1962 and Rule 3(1) of the Customs Valuation (Determination of value of imported goods)
Rules, 2007.

" Section 129E of the Customs Act, 1962, does not require. In the Form C.A.-1, the date of
communication of the Speaking Order dated 12.09.2023 has been shown as 15.09.2023. As
the appeal has been filed within normal period of 60 days as stipulated under Section 128(1)

of the Customs Act, 1962, it has been admitted and being taken up for disposal on merits.

Gist of Grounds of Appeal:
8. The appellant has raised various contentions in the Grounds of Appeal, which are as

follows:

A. The impugned Order does not rely on any proper scrutiny required to be made by the

Proper Officer. The record of the case would indicate a clear bias on the part of the

Proper Officers assessing the BoE by enhancing the value without applying the settled

law. Not only the conduct is exhibiting a gross dereliction of duties cast on a quasi-

judicial officer performing the assessment but is also in violation of Natural Justice
and the re-assessment by enhancing the value cannot stand up to Scrutiny and is

required to be annulled.
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B. We submit that in the present case, there is a violation of the Principles of Natural
Justice rendering the assessment order in complete compliance with statutory
directions and a nullity due to non-compliance of Natural Justice as held by Bombay
High Court supra, a binding decision. The Re-assessment is required at the declared
value and all amounts collected more than the applicable duty on the declared value
are required to be refunded with interest as the amount is retained without support

of law violating Article 265 read with 300A of the Constitution of India.

C. The proper officer has re-assessed the Bill of Entry in total disregard to the provisions
of law and without affording enough opportunity in case of any further doubts by the
Proper officer to enable rebut the same, but instead has enhanced the declared

transaction values unilaterally and arbitrarily.

D. The Proper Officer lost sight of the provisions contained in the Customs Act and the
valuation rules. The proper officer ought to have observed that Section 14(1)
prescribes that the value of imported goods shall be the transaction value of such
goods that is to say, the price paid or payable for the goods when goods are sold for

export to India for delivery at the time and place of importation, where the buyerand .
seller of the goods are not related and the price is the sole consideration. Thereisfo .~ =~ **-

o/ R
allegation of undervaluation and funds transferred to the sellers other than the bank :_l:j s ATRYA

3 ...:"

route. Evidence of the Contract, Invoice, Bank remittances, and payment advice were /
T, N . evi- )
X N

L] t'l'"

already submitted to the proper officer. b S e P

E. The proper officer ought to have observed that in terms of Rule 3 (1) of the Customs
Valuation Rules, 2007 subject to Rule 12, the value of imported goods shall be the
transaction value adjusted by the provisions of Rule 10 and it is only when the import

is covered under categories prescribed under proviso to Rule 3(2) & 3(3) of the said

Rules, the value can be rejected.

F. The designated customs authority has, without adequate justification, declined to
accept the declared value under Rule 12 of the Customs Valuation Rules, 2007,
instead of diligently following the prescribed sequential assessment process
delineated in Rules 4 through 9 of the aforementioned Customs Valuation Rules of
2007. This specified rule stipulates that, if the designated customs authority harbors

suspicions regarding the veracity or precision of the declared value assigned to the
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imported goods, said authority shall first request the importer to furnish
supplementary or alternative substantiating documentation. Upon receipt of such
additional information, or in the absence of a response from the importer, if the
designated customs authority maintains reasonable doubts concerning the accuracy
or authenticity of the declared value, then it may lawfully reject the declared value
and subsequently progress sequentially through Rules 4 to 9 of the Customs
Valuation Rules, 2007. This prescribed procedural course should have been adhered

to by the designated customs authority.

G. In contrast to the concept of accelerating assessments on the faceless system, the
assessment took 9 days, mostly due to the appropriate officer issuing delayed queries.
Despite our extensive clarification in our very first response dated 24.8.23, the officer

continued to restate the valuation ground on LME/DGOV in all three enquiries. The

appellant submitted a Table showing three Queries raised by the assessing officer and
replies filed by them. Because time was of the essence for our timely execution of

export orders, and because the BE was only passed after 9 days of filing the BE, the

‘f-_ﬂ-—

ol appellants had no choice but to pay the demanded duty to enable clear the raw

AN

o i
o
# P
v -

= ]

-

7
/
\a

g
HR W
\ &

e

:’_'\.

aterial but without any consent as alleged in Para 10.9 of the 0i0 and outright reject

2

e allegation: “despite giving consent to the re-assessment and agreeing with the value

u-.?ﬂ

Al

oaded by the assessing officer, the importer filed the appeal before the Commissioner

(Appeals) which is none but the afterthoughts of the importer and is an attempt to
create unnecessary litigation. As the importer had already agreed with the value loaded
by the assessing officer and voluntarily paid the duty on the assessed value, there is no
question of further litigation about the assessment of the bills of entries

concerned.”

The proper officer is misguiding by mentioning the above grounds since our very first

reply dated 24.8.2023 in the last Para mentioned as:
quote “.......... We have already given the evidence of the contemporary imports
at or below our declared value and as the Raw Material imported is required
urgently to fulfill our export orders before 5t October 2023, it is humbly
requested to kindly assess the BE at declared value. However, we would need
Speaking Order which may be issued within 15 days as provided under Section
17(5) of Customs Act to enable us file Appeal before the higher authorities

in case of any enhancement of the AV and the duty so assessed will be paid

Page 7 of 20 L



F.No. S/49-285/CUS/AHD/2023-24

by us under PROTEST. We waive our rights of PH just in order to expedite the
clearance” unquote
Trust the above will establish that we neither consented to enhancement, nor there

is any “afterthought” as alleged.

. Upon clarification of the final query, the customs official, without offering any
explication as to the inapplicability of relevant legal precedents or the methodology
employed to establish the augmented valuation. Aluminum Scrap being our regular
raw material, evidence of our contemporaneous imports was already available on
NIDB of the same ISRI grades at the same port assessed at the declared value at lower
prices, but the proper officer has chosen selectively higher value to unilaterally
augment the value which was re-assessed value in para 11 of the 0-i-0. Notably, the
customs official failed to provide any rationale for this decision, disregarding the
binding judgments. The customs official's actions in this regard seem to be driven
solely by an unarticulated agenda to artificially inflate the valuation, regardless of the
evidence provided. The proper officer thereby necessitated our remittance of duty
with the insistence on the prompt issuance of a reasoned determination.
Furthermore, the resulting determination remains conspicuously silent on ,the‘ SN

reasons behind the non-applicability of relevant case law or the ]usttﬁcatmn fnrthe 1 \T .

“ F‘t;r__l‘. L i

customs official's divergence from the preceding Jurisdictional Commlssmner s'*m-f: t ,
order. NNt
The Appellants submitted evidence of contemporaneous imports from the same
supplier, same commodity, and same-origin assessed under BE no. 7272165 dated
09.08.2023 at US$ 1000/- PMT, which was already available in the NIDB data, but the
proper Officer enhanced the value based on DGOV guideline issued vide F. No.
VAL/TECH/10/2018 (AL SCRAP) dated 15.11.2018 which is against the Customs
Act,1962 and Customs Valuation Rules, 2007. Copy of the aforesaid BE passed at the

declared value along with the Sale Contract, Sales Invoice, etc. is enclosed. Since the
contract price was accepted for one leg and rejected for the second leg in the same

period despite Supplier, item, grade, country of Origin are same, on this ground alone

the re-assessment at the enhanced price deserves to be set aside.

. The Appellants further submit that DGOV Circulars cannot override the provisions of

Valuation Rules as per the decision of this Tribunal in the case of Commissioner of

Customs v. FSP (India) Pvt. Ltd. - 2009 (234) E.L.T. 268 (Tri.-Mum.) and the Hon’ble
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Apex Court in the case of Eicher Tractors Ltd. v. Commissioner of Central Excise -
20 12 21 (S.C.), but it appears the proper officer has adopted the
valuation method given in the DGOV Circular based on the LME prices of prime metal
minus discounts. The respective assessing authority has to examine every case on
merits to decide its validity and he cannot form a view to reject all transaction values
based on some general criteria based on the DGOV Circular. Hon’ble Apex Court in the
case of M/s. Century Metal Recycling Pvt. Ltd. vs. UNION OF INDIA on 17.05.2019 &
Mumbai Tribunal in the case of Commissioner of Customs v. FSP (India) Pvt. Ltd.

(cited supra) held that uniform loading based on general criteria is not permissible.

K. CESTAT, Ahmedabad upheld the Appeal in the matter of Pushpak Metal Corpn
Versus Commissioner Of Customs, Kandla as reported in 2014 (312) E.L.T. 381
(Tri. - Ahmd.) where even Revenue’s reliance on LME prices, (which are the basis for
arriving value by DGOV of aluminum scraps of different grades) and the valuation of
Aluminum Scrap was not accepted by Tribunal on the ground that “LME prices do not

QI : ol
g m\pertam to metal scrap which is merely the indicative price of the prime quality

he Appellants further submit that the proper officer did not seek evidence in support
=" ofthe transaction value and ignored the contemporary imports at an equivalent value

of the same commodity, the same origin as per Valuation Rule 4 (3) of the CVR 2007.

M. Even in the absence of any data regarding the values of contemporaneous imports of
either identical or similar goods, the lower authority ought not to have unilaterally
enhanced the declared values arbitrarily. In this regard the Appellants rely upon the

following judgments:

i. 2017 (357) ELT 904 (Tri-Chennai) - Haji Sattar & Sons Vs. CC, Chennai
reported in.
ii. 2013 (289) ELT 305 (Tri. Del.) - CC, New Delhi vs. Nath International.
iii. 2015 (330) ELT 799 (Tri. Chennai) - Topsia Estates Pvt. Limited vs. CC
(Import-Seaport), Chennai
iv. 2013 (287) E.L.T. 124 (Tri. - Mumbai) - C.C. (IMPORT), NHAVA SHEVA
vs. BHARATHI RUBBER LINING & ALLIED SERVICES P. LTD.
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N. There are a plethora of judgments ruling that the value cannot be enhanced
arbitrarily without following the law laid down in the Act and Rules governing the
issue. The Appellants rely upon the following judgments:

I 2007 (214) ELT 3 (SC) - CC, Calcutta Vs. South India Television.
ii. 2009 (238) ELT 135 (Tri-Chennai) - Pushpanjali Silk Pvt. Ltd. Vs. C.C., Chennai.
iii. 2015(318) ELT 649 (Tri-Mum) - PNP Polytex Pvt. Ltd. Vs. Commissioner of

Customs, Nhava Sheva.

O. Mere payment of duty does not imply that the duty was voluntarily paid, as right from
our 1st reply till the last reply we were insisting on passing speaking orders under
Section 17(5). In this regard, Appellants rely upon the judgment of the Hon’ble
Calcutta High Court in the case of Gateway and Commodities Pvt. Ltd. Vs. Union of
India reported in 2016 (333) ELT 263 (Cal).

0. Vide letter dated 13.03.2025, the appellant has submitted following Additional

Submissions:

We, M/s. Nico Extrusions Limited, respectfully submit our additional submission against the
Speaking Order under Section 17(5) of the Customs Act, 1962, wherein our declared value

for Aluminium Scrap "Twitch' under Bill of Entry No. 7488815, dated 23.08.2023, has been
rejected and reassessed at an enhanced value of USD 1465 PMT instead of our declared value: Al
of USD 970 PMT. At the outset, we submit that the rejection of the declared value _a‘nl'dih%itis:
enhancement is legally unsustainable due to the following reasons: : "L} .'-1."' i

lon Value is the Only Acceptable Basis for Assessmer
As per Section 14(1) of the Customs Act, 1962, the value of imported goods must be the actual

price paid or payable in the course of international trade.

This has been upheld in Commissioner of Customs v. Aggarwal Industries Ltd. [2011
(272) E.L.T. 641 (S.C.)], where the Hon'ble Supreme Court ruled that:

* Alower contract price remains valid despite market price fluctuations.
e Higher-priced imports made later do not qualify as "contemporaneous imports.”

e Price variations alone do not justify rejection of declared value.

Our declared value of USD 970 PMT is based on a valid contract and invoice and must be

accepted under Rule 3(1) of the Customs Valuation Rules, 2007.
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LANCOITE C Ul JILEIN PO ATIE0OUS HTIDO ¢ Ao LU
The Supreme Court in Aggarwal Industries Ltd, held that only actual transactions executed
at the same time and under identical conditions qualify as contemporaneous imports. The
department’s reliance on subsequent imports at higher values (or administratively
enhanced values) is legally incorrect. Past reassessments or NIDB data cannot be used to

determine contemporaneous import prices unless they reflect actual transaction values.

It is trite law that value enhanced by the Customs Authorities cannot be considered as
contemporaneous import and as held by the Hon'ble CESTAT, Bangalore Bench in the Final
Order No. 21917-21926/2015 dated 08.09.2015 in the case of M/s. Suvee Impex Pvt. Ltd.
Vs. C.C. Bangalore the Hon'ble Tribunal in Para 7 held that merely because the value as
enhanced by the Customs, the same would not become contemporaneous import. In Para 8,

the Hon'ble Tribunal held that there is no evidence on record that value as declared is not

s correct value or is not in terms of the contract or any underhand consideration has flown

Legal Reference:
In this regard the Appellants rely upon the following judgments:

. 2013 (289) ELT 305 (Tri. Del.) - CC, New Delhi vs. Nath International observed in
g Sl e R Contemporaneous imports have to be considered in reference to
quality, quantity and country of origin with the imports under consideration......." No

such data was provided by the department.

ii. 2015(330) ELT 799 (Tri. Chennai) - Topsia Estates Pvt. Limited vs. CC (Import-
Seaport), Chennai, wherein it was held ".... Enhancement on basis of NIDB data -
HELD: Settled law that declared value cannot be enhanced merely on basis of NIDB
data - Value of impugned goods varies widely on basis of quality, size, etc., and same
goods accepted by Department at Kolkata port...." In para 7 observed that "...... There

is no evidence of higher value of contemporaneous import from same sources. There

WA
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iii. A/10397-10407/2023 dated 6.3.2023 in the matter of Sedna Impex India P Ltd
vs C.C. Mudra (Tri-Ahd), observed in Para 4.5 "....... From the above provisions, it is
clear that if there is any doubt about the transaction value declared by the assessee,
then if at all the value of contemporaneous import needs to be applied, the value of
identical goods or similar goods should be applied. However, in the present case
though the contemporaneous import goods were relied upon, but both the
adjudicating authority failed to ascertain that whether the goods of contemporaneous
iImports is identical or similar to the goods of the assessee. Appellants have disputed

the said comparable data......
The appellant has also relied upon the following decisions:

» Aggarwal Industries Ltd. [2011 (272) E.L.T. 641 (S.C.)]

» Eicher Tractors Ltd. [2000 (122) E.L.T. 321 (S.C.)]

2007 (214) ELT 3 (SC) - CC, Calcutta Vs. South India Television

SEDNA IMPEX INDIA PVT. LTD. V COMMISSIONER OF CUSTOMS, FARIDABAD 2017
(347) E.L.T. 317 (Tri. - Chan.), the Tribunal observed that "Merely because declared

value of impugned goods less than assessed value of similar imports cannot be basis

"‘1"

v

of enhancement - As per Rule 5 of Customs Valuation (Determination of Value of
Imported Goods) Rules, 2007, not assessed value but declared value of

similar/contemporaneous imports to be taken for determination of transaction value .

of imported goods” T
Toowe
/ X 1} 1
3. Improper Reliance on t ' | % ""’i .'

The proper officer issued three queries:

LME Prices: The Supreme Court has ruled that LME prices cannot be used to determine scrap

prices, as they apply to primary aluminium.

DGOV Guidelines: The tribunal has ruled in multiple cases that DGOV guidelines cannot

override actual transaction value.

DGOV Alert: The Supreme Court in Sanjivani Non-Ferrous Trading Pvt. Ltd. [2019 (366)
E.L.T. 3 (5.C.)] held that alerts are not legally binding and cannot be used to reject a declared

price.
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4. No Concrete Evidence to Justify Enhancement

Rule 12 of the Customs Valuation Rules, 2007 requires customs to provide clear reasons

before rejecting a transaction value. Suspicion alone is not a valid reason.

The Hon'ble Supreme Court in Aggarwal Industries Ltd. held that mere price difference is not

sufficient to reject the declared value.

10.  Vide letter dated 27.06.2025, the appellant has submitted Additional Submission,
in which it has been stated that the queries were raised on the grounds of LME prices and
the valuation guidelines issued by DGOV. However, the proper officer enhanced the
assessable value solely on the basis of a single Bill of Entry (B/E) drawn from the NIDB vide
Para 11 of the speaking order, which, notably, pertains to our own Company and is the
subject matter of the present Appeal. Such enhancement, therefore, lacks independent

corroborative basis and cannot withstand judicial scrutiny.

11.  Inview of the above submissions, the appellant has requested to annul and set aside

ari Shankar A. Pandey, Manager (Legal) of the appellant company. He reiterated the
written submissions made at the time of filing of appeal. He also submitted additional

submissions dated 13.03.2025 with citation of various case laws, as mentioned hereinabove.

13.  Due to transfer of my predecessor Commissioner (Appeals), another Personal
Hearing was offered to the appellant, which was held in virtual mode, i.e. through video
conference, on 25.06.2025. The said PH was attended by Shri Hari Shankar A. Pandey,
Manager (Legal) of the appellant company. He reiterated the written submissions made at

the time of filing of appeal. Later, vide letter dated 27.06.2025, the appellant has submitted

Additional Submissions, as mentioned hereinabove.

Findings:
14. | have carefully gone through the impugned order and written as well as oral

submissions made by or on behalf of the appellant. The issue to be decided in the present

)
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appeal is whether the impugned order towards rejection of declared value and enhancement

of value of imported goods, is legal and proper or not.

15. I have seen copies of Queries raised by the assessing officers and replies submitted
by the importer. I find that the importer/appellant was never agreed with the proposals of
assessing officer to load/enhance value and they have submitted detailed replies to the
queries. In reply dated 24.08.2023 to the query dated 23.08.2023, the importer has also
mentioned that in case of enhancement of assessable value, the duty so assessed would be

paid under PROTEST and they waive their rights of PH just to expedite the clearance. The

importer had also sought speaking order under the provisions of Section 17(5) of the

Customs Act, 1962, so that they can file appeal.

16. I find that the adjudicating authority has enhanced the value of Aluminium Scrap
‘Twitch’ merely on the basis of NIDB data, but particulars of the contemporaneous imports
in NIDB data like Bills of Entry No. & Date, Quantity, Grade and Specification of goods,
Country of Origin, Port of loading and Port of discharge etc. has not been shown in the
impugned order. The findings of the adjudicating authority regarding reliance placed upon

NIDB data are as under:

11. 1 have gone through the contemporaneous price of the slmllarﬂdenticai\;
goods which were imported by varlous importer at different ports 3
price has been enhanced to assess agalnst thelr declared U
taken from the NIDB data and the same are under: -

e —— T ——

B gL a— -2 e Port
! Sr. |' BoE No. | BoE Date TC[]un{ry ' ““Name of I ﬂﬁse;:’;ﬂ
No. | | of Origin | Product g:';s Fhord .
o g 15 ” N FOvRa—— T INSAIG |
i. 17488815 | 23.08.2023! spain | Aluminium 122.91
S _ N Scrap ‘Twitch” | _ _ — ——— ="

12. 1 also find that Rule 4 of Customs Valuation (Determin
Imported Goods) Rules, 2007 provides that the value of imported goods shall
be the transaction value of identical goods sold for export to Indla and imported

on or about the same time, goods being valued subject to provisions of Rule 3.
It is also evident from the above Table above that the Aluminium Scrap ‘Twitch’
imported from Spain, at different ports in India have been assessed against
the declared value, at about the same price, as assessed In the present casc.

ation of Value of

wndnas ckllcoe bhnr voinetead blae dorlarasA vualiia
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From the above findings, it can be seen that the language deployed in the impugned order is
ambiguous. Instead of relying upon Bills of Entry of contemporaneous import of identical or
similar goods, the adjudicating authority has wrongly relied upon the impugned same Bill of
Entry No. 7488815, which is the Bill of Entry in the present case, for which the impugned
speaking order has been passed. I find that the adjudicating authority has erred in relying
upon one and same Bill of Entry No. 7488815 for re-assessment of the same Bill of Entry No.
7488815. On one had the adjudicating authority has relied upon the above Table as
evidence, on other hand, particulars of no other Bills of Entry of contemporaneous imports
have been mentioned in that Table. Instead of mentioning such particulars, the Bill of Entry
No. 7488815 dated 23.08.2023 has been mentioned in the Table, which is the Bill of Entry
itself for which the speaking order has been passed. In Para 3 of the impugned speaking
order, it has been mentioned that the importer has declared the value as USD 970.00 PMT
(Rs.91.88 PKG), whereas, in the above Table the Assessed Unit Price has been shown as
Rs.122.91 per Kg, which is not the value declared by the importer, but, it is the value
reassessed by the apprising officer. By relying upon the same, the adjudicating authority has
ordered for enhancing the value to USD 1465 PMT (Rs.122.91 PKG) vide impugned order.
Thus, I am of the considered view that the adjudicating authority has committed a serious
w— ?Je:&n' in not relying upon any other Bill.s of Entry in the impugned order and not suppling
f NIDB data of contemporaneous imports to the appellant.

Further, I find that the appellant has replied the query dated 23.08.2023 of the
ssing officer vide letter dated 24.08.2023 in which they have mentioned that
contemporary import price of Aluminium Scrap of the same grade declared under BoE No.
7272165 dated 09.08.2023 has been accepted by Customs Department. In the said letter,

the importer has mentioned following Table:

SR. | BENO.& | SUPPLIER | IMPORTER ITEM DECLARED | ASSESSED
NO. DATE VALUE $ PRICE $
1 7272165 | FLOTAMEL NICO ALUMINIUM 1000 1000
09.08.2023 S.L. EXTRUSIONS SCRAP
LTD TWITCH AS
PER ISRI

In view of the above, the importer has contended that the price of current BE in question is
@ $970/MT is in line with the contemporary price. In this regard, I find that the adjudicating

authority has not discussed anything about the particulars of contemporaneous import
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provided by the appellant. Without considering the particulars of contemporaneous import
provided by the importer and without mentioning particulars of any other Bill of Entry, the
adjudicating authority has arbitrarily enhanced the import value to USD 1465 PMT, which is

not proper and legal.

18.  Further, I find that the Order-In-Appeal No. AHD-CUSTM-000-APP-142 & 143-23-
24 dated 14.08.2023, which was relied upon by the adjudicating authority, has been

aside by Hon'ble CESTAT. Ahmedabad, vide Final Order No. 11639-11641/2024 dated
25.07.2024 in Customs Appeal Nos. 10796 to 10798 of 2023 in the case of M/s. Metalloys
Recycling Limited. In the said Final Order dated 25.07.2024, Hon’ble CESTAT, by relying
upon number of previous decisions, held that only NIDB data cannot be a basis for

enhancement of value.

19. [ also find that my predecessor Commissioner (Appeals), Customs, Ahmedabad, vide
Order-In-Appeal No. AHD-CUSTM-000-APP-126 to 135-24-25 dated 01.07.2024 in
Appeal Nos. 364 to 373 /Cus/Ahd/23-24 had observed that the in terms of Rule 4(3) of the

Valuation Rules, as where more than one transaction value of goods is found, the lowest of -2~ ~
N\

LY '

such value should be used to determine the value of imported goods. He further Dbserved
that in absence of any contemporary import data, solely relying upon the LME price or E*Cutﬂi‘i

guidelines, is legally not sustainable. Thus, he set aside the assessments on enﬁaﬂced

‘3! | £

f_: { = !
. . ." 'Tk '
T

k\_‘_____'/-

assessable value on the basis of LME price or DGoV guidelines and allowed the appealskﬁled

by M/s. Metalloys Recycling Ltd.

20. The Case law relied upon by the appellant, as mentioned hereinabove are in favour

of them and required to be followed. In addition to the same, I rely upon the following

Orders/Judgments:

20.1  Ifind that Hon'ble CESTAT, Ahmedabad, in the case of M/s. Sedna Impex India Pvt.
Ltd. and Others Vs. Commissioner of Customs, Mundra, vide Final Order No. A/10397-
10407/2023 dated 06.03.2023 in Customs Appeal No. 10726 of 2018 and other appeals, has

observed and held, inter alia, as under:

4.7 We find that in the present case, the adjudicating authority enhanced the value as
the declared value appears to be low compared to value available in NIDB data,

otherwise, there is no material available. The Tribunal consistently observed that the

declared value cannot be enhanced merely on the basis of NIDB data. Tribunal in the
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case of Neha Intercontinental Pvt. Ltd. v. Commissioner of Customs, Goa [2006 (202)
E.L.T. 530 (Tri.-Mum.)] has held in the absence of rejection of transaction value, invoice
value requires acceptance and when the contemporaneous import of similar goods is
not established, value cannot be enhanced. In the case of Commissioner of Customs v.
Modern Overseas [2005 (184) E.L.T. 65 (Tri.-Del.)] NIDB data was held to be insufficient,
in the absence of clarity about various parameters. List of such decisions is unending
and it is sufficient to say that NIDB data has been held to be insufficient for enhancement
of value, in the absence of any other independent evidence. Admittedly in the present
cases, there is no such evidence produced by the Revenue except reference to the NIDB
data. In view of the discussions above, we hold that in the present case, the enhancement

of value on the basis of NIDB data cannot be accepted.”

The above-mentioned Final Order dated 06.03.2023 has been accepted by Customs
Department. Thus, it is settled that the declared value cannot be enhanced MERELY on the
basis of NIDB data without comparing various parameters of contemporaneous imports and

.+ ayjthout any other independent evidence.

E

v o w0,
sl

;’;’f‘:"‘/r._.\\ x'}?}‘,;

[ also rely upon the Judgment dated 27.11.2024 of Hon’ble Delhi High Court in
26/2022 and other appeals in the case of M/s. Niraj Silk Mills, Hanuman Prasad
and Sons and Others Vs. Commissioner of Customs (ICD) Patparganj New Delhi, reported
“5;2024 (11) TMI 1361 - DELHI HIGH COURT. Extracts from the said Judgment are as under:

“104. It becomes apparent from a reading of these decisions collectively that the
Tribunal has consistently found that a valuation addition based solely on NIDB data
would wholly unwarranted and that any such reassessment would have to be shored by
independent and cogent evidence. The legal position so articulated would ensure
fairness and transparency in the determination of import values. The body of precedent
noticed above have in unison held that mere reliance on external data without
corroborative evidence or clear justification would fail to meet the tests and principles
underlying the provisions enshrined in the 1988 Rules and 2007 Rules. They correctly
lay emphasis on the imperatives of a reasoned approach to customs valuation and a
deviation from declared values being founded on tangible and justiciable material. A
reassessment or rejection of declared value would thus have to necessarily be
established as being compliant with the afore-noted requirements of pre-eminence.
Relieving the respondents of this obligation would clearly lead to pernicious

consequences.
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V. DISPOSITION

105. Accordingly, and for all the aforesaid reasons, we would answer the question
framed in the affirmative and in favour of the importers. The appeals are consequently
allowed and the impugned orders of the CESTAT set aside. The order of the

Commissioner (Appeals) shall in consequence stand restored.”

In view of the above Judgment of Hon’ble Delhi High Court, it is clear that NIDB data alone
would be insufficient for value enhancement without corroborative evidence or

contemporaneous import comparisons.

20.3 Ialso rely upon the Final Order Nos. 50332-50334/2025 dated 20.02.2025 passed
by Hon’ble CESTAT, New Delhi, in Customs Appeal No. 55404 of 2023-SM and other appeals

in the case of M/s. Seafox Impex Vs. The Commissioner of Customs (Appeals), New Delhi
reported as 2025-TIOL-1127-CESTAT-DEL. Extracts from the said Final Order are as under:

"24. Reverting to the facts of present case, I observe that in the present case no
verification/examination/testing of goods has been done by the proper officer to incur
the reasonable doubt about accuracy of the transaction value/the value declared by .i:he

appellant in the impugned Bill of Entry. Apparently and admittedly no enqu:ry as is

required under Rule 12 of Valuation Rules has been conducted by the department pnar {é = |

rejecting the said value. Nor any exercise was undertaken as is required under Semﬂn

4 of Section 17 of the Customs Act. It is only the NIDB data which was relied upon by bhe{‘_f j; ' g

department to reject the value declared in Bills of Entry and to re-assess the value of the
goods at a higher price. In such situation the payment by the appellant for the
differential amount of duty, irrespective it being voluntary and irrespective that in his
statement the appellant has accepted the re-assessed value cannot be held as
waiver/abandonment on part of appellant for the speaking order. Since the value was
not re-assessed in terms of Section 17(4) of the Customs Act, the acceptance cannot be
considered as the one required under Section 17(5) of the Act (as already discussed
above elaborately). In such circumstances, the rejection of the transaction value without
passing a speaking order is not permissible. Delhi High Court vide the said judgement
dated 27.11.2024 has held the same. It being the jurisdictional High Court the decision
is squarely binding. Confirmation of differential duty is, therefore, held violative of

Section 17(4) of Customs Act and of Rule 12 of Customs Valuation Rules and hence is
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liable to be set aside. Resultantly, we hereby set aside the Impugned order. Consequent

thereto, three of the appeals stand allowed.”

21.  Ifind that the ratio of the above-mentioned Orders/Judgments pronounced by the
higher forums is squarely applicable to the present case. Therefore, the impugned speaking
order passed towards enhancement of value, merely based upon the NIDB data, but without
disclosing the same, without mentioning particulars of contemporaneous imports, and
without discussion of any corroborative evidence, is not legal and proper in terms of Section
14(1) of the Customs Act, 1962; Rules 3, 4 and 5 of the Customs Valuation (Determination of
value of imported goods) Rules, 2007 read with above-mentioned decisions of higher

forums.

22. In view of the above facts and findings, I pass the following order.

Order
22.1 1 set aside the Speaking Order No. 13/ICD-Tumb/DC-VKY/2023-24 dated

12.09.2023 passed by the Deputy Commissioner of Customs, [CD-Tumb, Valsad, and I direct
the adjudicating authority to re-assess the impugned Bill of Entry-No. 7488815 dated
23.08.2023 on the declared transaction value and communicate the same to the appellant

within a period of 90 days from the date of receipt of this order.

22.2  The appeal filed by M/s. Nico Extrusions Ltd. is hereby allowed with consequential

H

o Aviarghef in accordance with law.
(Amit Gupta)

Commissioner (Appeals),
Customs, Ahmedabad

F.No. S/49-285/CUS/AHD/2023-24 Date: 07.08.2025
(CAPPL/COM/CUSP/1671/2023-Appeal)

Bv E-mail (As per ion 153(1

To

M/s. Nico Extrusions Ltd.,

Survey No. 678/1/3, Plot No. 4,

Bhilad Silvassa Main Road, Post Naroli,
Silvassa 396235.

(Email: nico@nicoex.com vijay@metalloysrecycling.com harish@metalloysrecycling.com )
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Copy to:

1, The Chief Commissioner of Customs, Gujarat, Custom House, Ahmedabad. _—
(email: ccoahm-guj@nic.in ) S, A

2. The Principal Commissioner of Customs, Custom House, Ahmedabad.

(email: cus-ahmd-guj@nic.in rra-customsahd@gov.in )

3. The Deputy/Assistant Commissioner of Customs, [CD-Tumb, Valsad.
(email: cusicd-tumb@gov.in )

4, Guard File.

* ok ok ok K
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