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ORDER-IN.APPEAL

The present appeal has been liled by M/s Wan Hai Lines India Pvt

ltd, Office no. 1 & 2, MDS Enclave, 2nd floor, Plot no. 311, Ward no. 12B, Near

LIC Building, Gandhidham - 37O2Ol, (hereinafter referred to as the AppellantJ

in terms of Section 128 of the Customs Act, 1962, challenging the Order-in-

Original nos. MCH/ 33 6 I TD I AC I MCD I 2024-25 dated 12.08.2024 (hereinafter

referred to as the impugned order) issued by the Assistant Commissioner,

Customs, Mundra.

2. Facts of the case, in brief, are that the Importer M/s. Aryavarta

International having IEC No. ABRFA4532D had imported goods declared as

Plastic Regrind under CTH 3904 under BL No. 010EW08399 dated O3.O2.2O24

through container No. WHSU6572993 for which the said importer had filed Bill
of Entry No. 2577514 dated 15.03.2O24 through their authorized Customs

Broker M/s. VR logistics for clearance the of the said goods. M/s. V R Logistics,

Customs Broker on behalf their Importer M/s. Aryavarta International, has

filed a complaint through Email dated 21.03.2024 against shipping line M/s
Wan Hai Line (India) Pvt. Ltd and requested the Commissioner of Customs,

Mundra Customs, to take necessary action against the shipping line M/s Wan

Hai Line (India) Pvt. Ltd, who have demanded huge amount of money in the
name of movement charges of ADMIN-Rs. 3,OO0.00 for 20, & Rs. 6,000.00 for
40' + GST (non-refundable) per container and additional Security Deposit - Rs.

15,000.00 for 20' & Rs. 3O,000.0O for 4O'.

2.1 Based on the said complaint, the adjudicating authority called for
an expianation from M/s wan Hai Line (India) pvt. Ltd vide letter F. No.
CUS/MCD/MISC/56/2023 dated O1.04.2024 seeking them to reply in this
matter within 03 days of receipt of the said letter and subsequently the.
appellant, vide their letter dated 04.o4.2024, has submitted their reply stating
that:

'We fullg adlere to Public Notice No. S1/2O1f-j8 dated 23.03.2O22.
Accordinglg, we desist from charging any Container Handting Charges,
Nomination fees etc. from the consignees. AIsq no changes, uthatsoeuer,
are leuied on DPT consignees in respect if Direct Deliuery or Deliuery
through CFS. Horaeuer, in respect of consignees who opt for non_nominated.
CFS we leug nominal charge just to couer_up ad_ministratiue cost for
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keeping track of tLrc container and to couer tle cost of our surueAor/ staff
ubits to non- nominated cFS, to monitor the container. As far as refund.able
secuitg deposit is concerned, we collect the same in ord.er to couer damage
to the container as rae haue no lwld on the non-nominated cFS. since it is
a refundable secuity deposit the consignee should not haue ang problem
as long as tlrcg retum tLrc emptg container in seaworthg condition afier
de- stuffing."

2.2 The definition of service Customs Cargo Services provide is
elaborated in para 2(1b) of Handling of cargo in customs Areas Regulations,
2009. The definition of customs cargo services provider as at para-7 says that
the person responsible for Delivery, dispatch... and hence the shipping line will
correctly fall under the said category of the person responsible for delivery and
dispatch and further above provision makes it clear that the Shipping Line /
Agent shall have to follow the procedures as prescribed under Customs Act,
1962. Further, Regulation 10(1) (m) of Sea Cargo Manifest and Transshipment
Regulations, 2018 stipulates that the author2ed carrier should abide by all the
provisions of tJle Act and the rules, regulations, notilications and orders issued

thereunder. The Public Notice No. 5ll2Ol7-18 dated 23.03.2018 issued by the

Commissioner of Customs, Mundra and Para 9 of said public notice clearly

states that Shipping line/ steamer agent should not prescribe/ put any extra

condition on the importer opting to avail choice of CFS facility as provided

under Facility Notice No. 12l2OI7-18 dated 75.12.2077.

2.3 In view of the above, it appeared that the appellant i.e. M/s. Wan

Hai Line (lndia) Pvt. Ltd., has violated the Clause 6(1)(1) of Handling of Cargo

in Customs Areas Regulations, 2009 and Regulation 10(1)(m) Sea cargo

Manifest and Transshipment Regulations, 2018 and Para 9 of the Public Notice

No. 51/2017-18 dated 23.03.2018 issue by the Commissioner for ease of doing

ness in the Custom House, Mundra. Therefore, a Show Cause Notice was

b issued to M/s Wan Hai Line (India) Pvt. Ltd., to show cause as to why:

Penalty should not be imposed under Section 117 of the Customs Act,

on failure on part of the above, in violation of Handling of cargo in

,-,i

*

62

Customs Areas Regulation, 2009(HCCAR, 2009) and Sea Cargo Manifest and

Transshipment Regulations, 2Ol8 by way of dis-honouring of public notice

issued by the Customs Department.

2.4 Consequently, the Adjudicating Authority passed the order

wherein he imposed penalty of Rs.4,00,00O/- on the line Ms Wan Hai Line

(lndia) Pvt. Ltd under Section 117 of the Customs Act , t962
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3.Beingaggrievedwiththeimpugnedorder,theAppellanthasfiledthe
present appeal against the order passed by the Assistant Commissioner'

customs, Mundra. The Grounds of Appeat are not reproduced in detail for sake

of brevity, as the copy of the same is available with the Appellant as well as the

Respondent. However, the same have been examined and the brief is as under:

3.lTheAppellantarguesthattheHandlingofCargoinCustomsAreas
Reguiations (HCCAR), 2009, which formed the basis of the initial show cause

Notice, is legally inapplicable to them. They contend that these regulations are

specifically designed for customs cargo Service Providers-such as container

Freight stations (cFSs) and Inland container Depots (ICDs)-who act as

custodians of goods under Section 45 of the customs Act. As a Shipping Line,

their responsibility for the cargo ceases once the goods are safely unloaded at

the destination port. To support this, they cite a Delhi High Court judgment dtd.

lo.o8.2o2l in case of M/s. Polytech Trade Foundation vs. Union of India & ors.

stating that Shipping Lines are not customs cargo Service Providers and remain

outside the purview of HCCAR.

9.2 Regarding the alleged violations of the Sea Cargo Manifest and

Transhipment Regrrlations (SCMTR), 2018, the Appellant maintains they are in

full compliance with relevant reporting functions like delivery manifests and

transhipment declarations. They argue that the specilic allegations regarding

cargo movement and charges have no actual correlation with the responsibilities

enumerated under SCMTR. Furthermore, they assert that they have adhered to

Public Notice No. 51/2017- 18 by ceasing the levy of Container Handling Charges

and nomination fees for Direct Port Delivery (DPD) consignees.

3.3 The Appellant justifies the collection of nominal administrative

charges and refundable security deposits from non-nominated CFS consig:nees

as a necessary commercial practice. These fees cover the actual costs of

monitoring containers at third-party facilities and protect the carrier from

potential damage or recovery hassles. They contend that these charges are part

of a private contract of carriage and are transparently displayed on their website

as required by law. They cite a Bombay High Court judgment to argue that public
notices should not interfere with such private contracts between shipping lines
and merchants.
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3.4 Finally, the Appellant characterizes the {4,O0,0OO penalty as harsh,

excessive, and arbitrary, especially given that it stems from what they view as a

minor procedural misunderstanding rather than a deliberate defiance of the law.

Relying on various legal precedents, including Supreme Court rulings, they

argue that penalties should not be imposed for technical or venial breaches

where tJre party acted in bona fide belief. They maintain that as a shipping agent

earning modest remuneration, such a high penalty is unjustifiable and violates

the principles of natural justice.

4 . Personal hearing was granted to the Appellant on 09 .O9 .2025,

foliowing the principles of natural justice wherein Shri Rajesh Jain, Advocate,

appeared for the hearing and re-iterated the submissions made at the time of

fi1ing the appeal.

5. I have carefully gone through the case records, impugned order

passed by the Assistant Commissioner, Customs, Mundra and the defense put

forth by the Appellant in their appeal. The core issue to be decided is whether

the Appellant, a Shipping Line, is liable for penalty under Section 117 of the

Customs Act, 1962, for allegedly violating Public Notice No. 51/2O17-18 by

collecting administrative charges and security deposits for allowing cargo

movement to a non-nominated CFS.

,,
The Adjudicating Authority has held that the Appellant fa1ls under

P under Regulation 2(1)(b) of HCCAR, 2009 because they

the "dispatch" of goods. However, I find merit in the

on that the primary function of a Shipping Line is the

carriage of goods. The Hon'ble Delhi High court in the case of Polytech Trade

Foundation vs. Union of India & ors. (w.P.(c) 3029 /2O2Ol observed that

Shipping Lines are not customs cargo service Providers within the meaning of

HCCAR, 2009. The HCCAR is primarily directed at custodians who hold physical

custody of the cargo in the customs Area. While shipping Lines have obligations

under the Customs Act (specifically regarding the IGM/EGM and SCMTR),

extending the full scope of HCCAR liabilities-intended for custodians of cargo-
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to Shipping Lines regarding their commercial charges is a stretched

interpretation.

5.2 The central dispute is whether the Customs Department, via a

Public Notice, can dictate the commercial charges (such as admin charges or

securit5r deposits) levied by a Shipping Line on an importer. The Adjudicating

Authority relied on the case of P. Perichi Gounder Memorial and Sriven

Marketings to hold that Public Notices are binding orders. However, the specific

issue of whether such notices can override private commercial contracts

regarding charges has been conclusively settled by the Hon'ble Bombay High

Court in a more recent and direct judgment.

5.3 I rely on the judgment of the Hon'ble Bombay High Court in Writ

Petition No. 2914 of 2021 (MSC Mediterranean Shipping Company S.A. vs. Union

of India & Ors.) and connected petitions, decided on 26.07.2024. In that case,

the Shipping Lines challenged similar Public Notices issued by Customs

authorities that restricted the ievy of certain charges (like Terminal Handling

Charges). The Customs Department Iiled an affidavit stating that the Public

Notices "do not interfere in the private contract between the Shipping Lines and

the Exporters/Importers. " Based on this, the Hon'ble High Court held:

'(d) ------ tlrc said htblic Notices do not interfere uith priuate contrads

that the shipping lines haue tuith the importers and exporters. Shipping lines

are free to enter into contract u-tith exporter and importer on such commercial

terms as theg mag deem fit."

5.4 In the present case, the Appellant collected Administrative Charges

to cover the cost of monitoring containers at a third-part5r (non-nominated) CFS

& Security Deposit to secure against damage to the container (which is tlte
property of the Shipping Line). These are purely commercial terms between the

Shipping Line (Appellant) and the Importer. The importer, by taking the Delivery

Order, enters into a contract with the Shipping Line. As per tJre ratio laid down '-

in the MSC Mediterranean Shipping Company case, Public Notice No. 51 l2OlZ-
18 cannot be interpreted to prohibit the Shipping Line from collecting charges

agreed upon or necessitated by their private contract for the safet5r and
monitoring of their equipment (containers).

5.5 The Adjudicating Authority cited p. perichi Gounder Memorial
(Madras HC) to argue that steamer Agents are ccsps. while steamer Agents
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operate in Customs Areas, the specific power to regulate their pricing and
commercial terms via Public Notice was not the subject of that judgment in the
context of the specilic relief granted by the Bombay High court in the MSC case.
The MSC judgment is specific to the issue of interference in private contracts
regarding charges, which is the exact subject matter of this dispute. Therefore,
the MSC judgment is more applicable to the facts at hand.

5.6 section 117 of the customs Act, 1962 provides for penalties for
contraventions where no express penalty is provided. For a penalt5r to be

sustainable, there must be a clear contravention of the Act or Regulations. Since
the Hon'ble High court has clarified that public Notices cannot interfere with
private contracts regarding charges, the act of collecting "admin charges" or
"security deposit" based on a private commercial necessit5r does not amount to a
violation of the customs Act or the Public Notice in a manner that attracts penal
provisions. The collection ofa refundable security deposit to protect the shipping
line's asset (container) is a prudent commercial practice and does not violate the
"ease of doing business" principles when viewed in the context of protecting
property rights.

5.7 In view of the judiciai pronouncement by the Hon'ble Bombay High
Court in the case of MSC Mediterranean Shipping Company S.A., it is held that
the Appellant was within their rights to charge fees as per their commercial

contractfarrangement with the importer. The Public Notice No. Sll2OlZ-LB
not be invoked to penalize the Appellant for exercising their commercial:'.,,* i1c

ts under a private contract. Consequently, the finding of violation of HCCAR,
i
i

1,
I,A

9 and SCMTR, 2O18 is incorrect.

In view of the comprehensive discussion and findings above, I pass

the order as under :

a. The Order-in-Original No. MCH/336/TD IAC/MCDl2024-25 dated

12.08.2024 passed by the Assistant Commissioner of Customs, Mundra,

is hereby set aside.

b. The penalty of Rs. 4,00,000/- (Rupees Four Lakhs) imposed on the

Appellant under Section 1 17 of the Customs Act, 1962, is annulled.
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c.TheAppealfiledbyM/sWanHaiLines(India)PvtLtdisallowedwith
consequentiai relief, if anY.

_I-'l

F. No. s / 4e-20 1 / CUS / MUN I 2024 -2:5''oa

By Speed post/E-Mail

To,
M/s Wan Hai Lines (India) Pvt Ltd,
Oflice No. 1 & 2, MDS Enclave,
Gandhidham, Gujarat-3702o 1

AM
Commissioner (APPeals),

Customs, Ahmedabad

Dale:26.12.2025
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of Customs, Gujarat, Custom House,

2
|>

4

to:
The Chief Commissioner
Ahmedabad.
The Principal Commissioner of Customs, Custom House, Mundra'
The Assistant Commissioner of Customs, Custom House, Mundra'
Guard File.
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