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1962 Er{I 129 (11 (qqT d
qrqd & qqar fr e'ri qk'rs o{rt{r + orq-A d +rr6fr {il{q a,-{dr d d {s 3{rt{r 01 elfr
o1 dr0=s € 3 rfii & sier erq-{ sH-{/iigffi {fuq lwte+ ffiur1, ft-a {ilsq, Frq.s ftqFD

we'a crrf, r-i ftdi 6f f+0sruT qTt6{ rqd a-{ Fd-A e.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following

categories of cases, any pelson aggrieved by this order can prefer a Revision APplication to

The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,

(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of

communication of the order.

ffif, d Jfla{Uorder relati'g ro

("t) ti-q&F!ionqft-o dt cT-d.

(a) any goods exported

rcql Er-6'{ oTdI rrqT qrad rrf,-q R{I;l q{ 1 rrg qrd

qT s{r rEq e{FI q{ wilt qri A frS qtRra qro sart c qri rR qI vs r-rdl R{FI rR sdlt
rrq qrd a1 qEn q .}fql4ra qlo i o-fr d.

(b)

any goods loaded in a conveyance for importation into lndia, but which are not unloaded at

their place of destination in India or so much of the quantity of such goods as has not been

unloaded at any such destination if goods unloaded at such destination are short of the

quantity required to be unloaded at that destination.

(TI) @ x frqr 6s&. o{{f{ s-{q ry Frq*'& ilid {@ qrq$ el
3l{I'Tfi.

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

thereunder.
3 Q{UI qrdr6ffi ql5-q rqd61;II iNT?I

o1 qrcrft elrr c-s ft gtq Frgffisa erlqrd {ds di qrFdq ,

The revision application should be in such form and shall be verified in such

may be specilied in the relevant rules and should be accompanied by :

manner as

(6)

(a) 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one coPy as prescribed

under Schedule 1 item 6 of the Court Fee Act, 1870.

({s )

4 copies of the Order-in-Original, in etddition to relevant documents, if any

{rr)

(c) 4 copies of the Application for Revision.

HUI ilR , 1962 lq,JI )

3rq {dk, qtq',a!-s,qd eils frfuu c-A fr' rft{ fr qdH ondr e d F. 2ool-(sag ;1 
"1 

olr,*
F.1ooo/-(Fw grF 6trR cH t, *w ri) qr-trf,r 6, € sq fua Trdr-{ &. qqrFro {6l{ A.3n{.6

of a q6qi. qE {-tr, qirfi rrqr qrq, (flqr rrqr es qfl ttRr efrr F'qS \rfi 6rS qI B-s€ Fc
d d N vTs &' sq d r.2ool- 3i{ q? qfi. 6rq € 3tltr6 d d qT{ rt sq fr t. rooo/-

(d) The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,0OO/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

prescribed in the Customs Act, 1962 (as amended) for frling a Revision Application. If the

ti
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Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Acl, 1962 shall be accompanied by a fee of-

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh mpees but not
exceeding fifty lakh rupees, five thousand mpees ;

d qrca q q-di qrq dqI drrr.tl
rFn Ts o1 T6'q qqm dr{r Fqg € rfflrfi d fr; ds EgT{ Eqq.

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

{€' ICT@ loo/i, 3ffl q{, q6r {i6 qr {io. \rq (g , q1 EB 10"/.

.]rqr 6Ti q{, q6i t-{d {-s h-dK C t, .{fi-o t{qr qrgrfi 
r

An appeal against tlis order sha.ll lie before the Tribunal on palrment of 10olo of the duty demanded where duty or
duty and penalty are in dispute, or penalty, where pcnalty alone is in dispute.

Under section 129 (a) of t}le said Act, every application made before the Appellate Tribuoal-

(a) in an appeal for grant of stay or for rectilicatjon ol-mistake or for any other purpose; or

(b) for restoration of an appeal or a, applicatron shall be accompanied by a fee of five Hundred rupees

,'.G,
a?"i

,c

amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than orre lakh rupees, the fee is Rs.10O0

4

c-6qs o-{ifi A A a frqr{-tr sdfrft{c re62 ib1 unr l2e g (U fr o{d-r sTd S.e.-a A
ScT$tr, ir'*q ud{r( {to- .}fr{ Qsr o-{ .ild-m erfYfr-{ur fr.rrqa FrsftRR qA rn sifio or
s-6.4 e

Ifiq.2 slTllrtT sfdl sEiq q Irt 3{TEd

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

orf}fi-ruT, cfH&ffqfid
@-{c-drr({@d Customa, Exci8e & Service Tax Appellate

Tribunal, West Zonal Bench

eftll{Er, erflflrrd_38oo 1 6

g-dlffiI, 2"d Floor, Bahumali Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 O 16

5

q (1) & s{tft{ erfio &'srr{ Frsftfua {@- q-ff di s'rFdS-

, L962 Er{I 129, L962 Er{r 12e g (6)

(o)
rrqr iis qfl 1I6-q cfu errq Fqq q sst oq d d q-o Ewrt tqq.

qTcI de{T trrTrqld Erdr ErT qTTTT TqT TIEF

(a) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is live lakh rupees or less, one thousand
ruPees;

(ts I
rFn as Et rfi'c cis fls F"qg € s{Fm d afo-+ EqA qqrs ms € o{fltr6, a d d; qiq 6-sR
rtcs

rru crrrl rrqr {i6 ql\{ dt{T cfrffqld q-dr

(b)
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6
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ORDER-IN-APPEAL

Appeal has been liled by M/ s. Barter International, 304 ' Sanskar

Complex, 15o Feet Ring Road, NR KKV Circle, Rajkot-36ooo5, (hereinafter

referred to as the ,appellantJ in terms of section 128 of the customs Act' 1962,

challenging the Order-in-Original No. MCH/ADClAKl265/2023-24 dated

27.02.2024 (hereinafter referred to as 'the impugned orderJ passed by the

Additional commissioner, customs House, Mundra (hereinafter referred to as

the'adjudicating authoritYJ.

2.Factsofthecase,inbrief,arethattheappellanthadfrledHome
consumption Bill of Entry No. 9876800 dated.29.01.2024 for import of goods

declared as ,,cSK Self Drilling screws" imported from china PR. The aforesaid

BE was assigned to ICD Garhi Harasaru for assessment in FAG and FAG officer

pushed the BE citing " Importer frled BE ot 29 .O1.2O24 and BL date of

consignment is 03.01.2024. DGF"[ vide notifrcation No. 55 /2023 issued on

O3.O1.2O24 amended import policy of HS code 7318 i.e. Screw' The goods

imported under this HS code has been.prohibited if clF value is less than Rs.

l2g / - ke. Importer has declared CIF value of goods approx' 72 Rs' /Kg'

Accordingly, goods fall under prohibited category and liable for confiscation

under section 111(d) of Custom Act, 1962.

2.1 In view of the notification No. 5512023 dated 03.O1.2O24 issued by

DGFT, it was observed that the CIF value of goods imported vide impugned B/E

No. 9876800 dated 29.O1.2024 is below than the prescribed rate of Rs. 129/Kg

per MTS in terms of above said DGFT Notification. Therefore, the imported goods

appeared to be liable for confiscation under Section 111(d) & 111(m) of the

Customs Act, 1962 and thereby rendering the importer liable for penalty under

Section 112(al of the Customs Act, 1962.

2.2 The appellant submitted their written submission in the matter vide

letter dated 15.02.2024. The appellant further submitted that the value of the

goods may loaded to the extent of Rs. 129 and assess the duty accordingly and

release the cargo.

2.3

4

The adjudicating authority passed the order as under:

Page 4 of 19
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(i) He ordered to reject the declared value of the imported goods under

Rule 12 of the Custom Valuation Rules, 2007 and order to re-

determine the same to Rs. 35,47,500/- under Customs Valuation

Rules, 2007 and order to recover differential dutlr amounting to Rs.

5,88,317 /-.

(ii) He ordered for conliscation of the goods imported vide Bill of Entry

No. 9876800 dated, 29.01.2024 having re determined value of Rs.

35,47,5OO/- ( Rs. Thirty Five Lacs Fort5z Seven Thousand Five

Hundred ) under Section 1 1i(d) & 111(m) of the Customs Act, 1962.

However, he gave an option to the appellant to redeem the confiscated

goods on payment of redemption fine of Rs. 3,50,000/- (Rupees Three

Lakh Fifty Thousand Only) under Section 125 of the Customs Act,

t962.

(iii)He imposed a penalty of Rs. 60,00O/- (Rupees Sixty thousand Only)

on the appellant under section t 12(a)(i) of Customs Act, 7962.

Being aggrieved with the impugned order, the appellant has filed the present

appeals wherein they have submitted grounds which are as under:-

3.1 It is submitted that impugned order of the Adjudicating authority is

erroneous and contrary to the law laid dorvn by the Hon'ble Supreme Court G.S.

Chatha Rice Mills and is therefore ab-initio void and is, therefore, required to be

set aside. The interpretation of day and date given by the Hon'ble Supreme Court

in the case of G.S. Chatha Rice Mills had been ignored in the adjudication order.

The adjudicating authority decided the case against the appellant on the

argument that as per Para 2.77 of the Hand Book of Procedure 2015-20 issued

by DGFT, the date of reckoning of import is decided with reference to the

shipment and there is no mention of time at which the prohibition was issued.

However, this issue had been settled by the Hon'ble Supreme Court in the matter

of Union of India Vs. G.S. Chatha Rice Mills 2O2O (37 4) E.L.T. 2a9 (S.C.) wherein

it has been ruled that when a law is enacted, every conceivable eventuality which

may arise in the future may not be present to the mind of the lawmaker.

Legislative silences create spaces for creativity. Between interstices of legislative

aces and silences, the law is shaped by st application of common

Page 5 of 19ia
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sense. second, regulatory governance is evolving in India as new technolory

replaces old and outmoded ways of functioning. Accordingly, the time of

publication of a notification in e-Gazette is considered to be relevant. Para (H) of

the aforementioned decision of the Hon'ble Supreme Court is relied upon in

defense of the decision against the appellant,

3.2 The adjudicating authoriry failed to take into account the effect of

Information Technolory Act, 2000. The Directorate of Printing, Department of

Publication, Ministry of Housing & Urban Affairs, Govt. of India, discontinued

physical printing of Gazette notification with effect from 01.1O.2015 as per the

provisions of section 8 of Information Technolory Act, 2OO0' On September 30,

2015, the Department of Publication under the Ministry of Urban Development

issued a notification from File No. Ol7O22/1/2O15-PSP-1 discontinuing the

practice of physical printing and replacing it with the electronic gazette. The

notification, in relevant part, reads as follows :

'G.S.R. 7461 - Tlrc Gouernment haue decided that hauing regard to

prouisions of Section 8 of the Information Technologg Act, 2OOO' tLe Gazette

of India shall switch to exclusiue e-publishing with effect from 1st October,

2015.

The Gazette of India shatt be onlg e-published by uploading on the offtcial

u.teb site uult-). eg ozette. nic. in".

3.3 The adjudicating authority while deciding the case against the

appellant, failed to take into consideration the relevance of Information

Technolory Act, 2000 in the context of electronic record as it has been decided

by the Hon'ble Supreme Court in the aforementioned case of G.S. Chatha Rice

Mills. Para (A) of the aforementioned decision is relevant to this case.

3.4 Section 8 of Information Technolory Act, 2OOO, runs as follows:

"8. Publication of ntle, regulation, etc., in Electronic Gazette.-

Where any law provides that ang ntle, regulation, order, bge-lau,

notification or anA other matter shall be published in the Official

Gazette, then, such requirement shall be deemed to haue been

satisfted if such rule, regtdation, order, bye-lottt, notification or ang

otler matter is published in the Official Gazette or Electronic Gazette:

,-1

,a-
iI

a3l,
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Prouided that where ang nie, regulation, order, bglaw, notification or

any other matter i.s publislted in the Official Gazette or Electronic

Gazette, the date of publication shall be deemed to be the date of the

Gazette uhich uas first published in ang form".

Accordingly, considering the provisions of Information Technologr Act, the

time of publication of the Gazette notification is the point of effect of the

notification on the day of its publication.

3.5 The Hon'ble Apex Court in the case of Union of India Vs. G.S.Chatha

Rice Mills reported in 2O2O (374) E.L.T. 289 (S.C.) held as follows:

"58. With tle change in th.e manner of publishing gazette notifrcdtions

from analog to digital, the precise time uhen the gazette is published

in tle electronic mode assumes significance. Notification No.S/2019,

which is akin to the exercise of delegated legi.slatiue power, under the

emergencA power to notify and revi.se taiff dutg under Section 8A of

the Customs Taiff Act, 1975, cannot operate retrospectiuelg, unless

authorized bg statute. In the era of tle electronic publication of gazette

notifications and electronic filing of bills of entry, the reuised rate of

import dutg under the NotificationNo.S/ 2019, applies to bills of entry

presented for home consumption afier the notification uas uploaded

in the e-C l azette at 20.46.58 hours on 16 February, 2019".

3.6

follows:

Section 13 of the Information & Technolog, Act, 2000 runs as

13. Time and place of dispatch and receipt of electronic record.

(1) Saue as otllenuise agreed to betueen the oiginator ond the

oddressee, tlrc dispatch of an electronic record occurs tahen it enters

a comryter resource outside the antrol of tle originator.

(2) Saue as otheruise agreed betuteen the oiginator and the

addressee, the time of receipt of an electronic record shall be

determined as follolDs, namely :-
(a) if tte addressee has designated a computer resource for the

purpose of receiuing electronic records,-

0 receipt ocanrs at the time uthen the electronic, record enters the

designated computer resource; or

ource of the
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addressee that is not the designated computer resource, receipt

occurs at the time when the electronic record is retieued bg the

addressee;

(b) if the addressee has not designated a computer resource along

ulith specifed timings, iJ' ang, receipt occurs Luhen the electronic

record enters the computer resource of the addressee.

(3) Saue as othenuise a!7reed to betueen the oiginator and the

addressee, an electronic record is deemed to be dispatched at the

place uthere the oiginator hcs his place of business, and i3'deemed

to be receiued at the place uthere the addressee has his place of

business.

(4) The prouisions of sub-section (2) shall applg notwithstanding that

the place uthere the computer resource is located mag be different

from the place uhere the electronic record is deemed to haue been

receiued under sub-section. (3).

(5) For the purposes o/lhis section, -
(a) if the oiginator or the addressee hos more than one place of

business, the pincipal place of business, sha/l the place of business;

(b) if the oiginator or the addressee does not haue a place of

business, his usual place o.f residence shall be deemed to be the place

of business;

I "usual place of residence", in relation to a bodg corporate, means the

place uhere it is registered.

3.7 In the case of the appellant, DGFT Notification No.55/2023 dated

O3.O1.2O24 was uploaded in the c-Gazette by the Dept. of Publication on

O3.O1.2024 at 22:07:2O + 05'30' hours. The said goods in container No.TGBU3

562 115 were brought into the port area for loading on 01.01 2024 at l4:L4:56

hrs. Chinese Standard Time (CST). It was given out of charge for export on

O2.O1.2O24 at 18:00:OO hrs. CST. The cargo was loaded on board the ship

(Shimin) on O3.O1.2024 at O8:39:32 hrs.-(CST). Immediately on receipt of the

goods, carrier of the said goods issued Bill of lading No.8OO3102144O7 on

O3.Ol.2024. The ocean vessel Shimin set sail from Tianjin, China on O3.O|-2O24

at 16:30 hours (CST). Chinese Standard Time is 2 hours and 3O minutes ahead

of Indian Standard Time.

3.8 In other words, after issuing the Bill of Lading, the vessel set sail,

considering the time difference with Indian Standard Time, 8 hour and 7 minutes

.l.l :lll Page 8 of 19
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before uploading the notification in the e-Gazette. Even ignoring the time

difference with China, the vessel set sail 5 hours and 37 minutes prior to

uploading/-publishing the notification in the e-Gazette. Therefore, it cannot be

said that the prohibition applies to the goods, which were set to sail after the

issuance of the Bill of Lading, based on the notification published in the e-

Gazette at a later time in the day. The aforementioned decision of the Hon'ble

Supreme Court makes it apparent that the notifications issued under Customs

Act and Fa-feign Trade Regulation Act or under the policies and procedures

formulated there under will have effect only from the "time it has entered into

the designated computer resource. In this context, section 13 of the Information

Technologr Act, 2000 is very relevant. Accordingly, the case is required to be

decided in favour of the appellant as the vessel with the goods had set sail from

Tianjin, China much before the notification was uploaded in the computer

resource.

3.9 Effect of the time the Notification issued in e-Gazette was not

considered in the adjudication order. The Adjudicating authority failed to take

into account the effects of notifications issued in e-Gazette as decided by the

Honble Supreme Court in the case of G.S. Chatha Rice Milis. In this case, the

Hon'ble Supreme Court held that with a change in the manner of publishing

gazetle notification from analogue to digital, the precise time when the gazette is

published in-the electronic mode assumes significance. It has also been held

that in an era electronic publication of gazette notification and electronic filing

of Bills of Entry, the revised date of import duty applies to Bills of Entry presented

for home consumption after the relevant time the notification was uploaded in

the e-Gazette. Para (L) Hon'ble Court's decision in the case of G.S.Chatha Rice

Mills is relevant to the case and is relied upon which deals with the effect of

notifications issued in e-gazettes.

3.10 Giving effect to the Notification to a time period prior to the

publication of the Notification in the e-Gazette is amounting to retrospective

application of the notification which is not provided in the notification or

anyrvhere else. In the aforementioned case of G.S.Chatha Rice Mills, the Hon'ble

Supreme Court ruled that the legai position which needs emphasis is that the

entrustment of the power to issue a notification enhancing the rate of dury under

section 8A of the Customs Act is not accompanied by a statutory of entrustment

of the authority in the central government to exercise with retrospective effect.

wer under

Page 9 of 19

An enhanceme duty pursuant to the exercise of po

: l--r
,-.--



OIA No. MLIN-CUSTM-000-APP- 099 -25 -26

section 8A can only be prospective. In this decision, the Hon'ble Supreme- Court

held that the effect of notification is not applicable before the time it was

uploaded in the e-Gazette.

3. 1 1 Notification issued under The Foreign Trade (Development &

Regulations) Act,7992 (F*[DR) is not a Central Law within the meaning of General

Clauses Act, and therefore cannot take effect from the day of its issuance of the

notification The adjudicating authority has decided the case against the

appellant on the ground that According to Para 2.17 read with Para 11.1 1 of

Hand Book of Procedure 2O15-2O issued by DGFT, the date of reckoning of

import is decided with reference to the date of shipment/ dispatch of goods from

supplying country and hence he has decided the case by not giving any

weightage to the time at which the notification was uploaded in the e-Gazette.

However, the Honble Apex Court in its decision in- G.S.Chatlea Rice Mills

examined this argument in the light of the provisions-of the General Clauses

Act and held that notifications issued under delegated legislation are not covered

under section 5(3) of General Clauses Act and therefore the time of uploading is

relevant to the notification.

3.12 The Handbook of Procedure is issued in pursuance ofthe provisions

of Paragraph 1.03 of Foreign Trade Policy which is part of a delegated legislation

and does not come within the purview of section 5(3) of General Clauses Act,

1897 and therefore not a legislation to give effect to the entire day on which the

notification-was issued ignoring the time at which the e-Gazette was uploaded.

In view of the law settled by the Hon'ble Supreme Court in the case of G.S.

Chatha Rice Mills, enhancement of value for the purpose of deciding import

policy condition was irregular and the enhanced value should be reverted to the

originai value and the excess amount of custom duty charged should be refunded

to the appeliant.

3.13 Enhancement of the value to bring it up to the non-prohibited value

of import, and simultaneous imposition of a penalt5r for considering the value

declared in the Bill of Entry as prohibited for import, were contradictory stances

taken in the adjudication order and are therefore deemed illegal. Without

prejudice to the claim that the Appellants are entitled to clear the goods on

transaction value declared without any enhancement free of any import

prohibition it is stated that apparent from the conduct of the appellant that there

was no act or omission on their part to import and otherwise prohibited goods

Page 10 of 19
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and the value based prohibition on import by way of a notification was given

effect only after the vessel carrying fhe goods of the importer set sail from Tianjin,

China. The bonafide character of the import is apparent from the conduct of the

appellant in as much as, he in order to overcome the difhculty of prohibition,

which he assert to be not applicable in his case, vide his letter dated, 15.02.2024

agreed to pay duty in consonance with the notification. According to the

notification, the CIF value had to be minimum Rs. 129/- per kg. to be eligible for

free import. Accordingly, the value was enhanced vide the aforementioned order

of adjudication. Accordingly, a differential duty of Rs.5,88,312 /- was confirmed

against the import in the adjudication order, which was paid. Under such

circumstances, the goods become eligible tor free importation and therefore the

penalty could not have been imposed upon the appellant nor the goods could

have been ordered for confiscation, Hence, there is a dichotomy in the stance of

the adjudicating authority which is required to be rectified by clearing the goods

at transaction value and without any policy restriction of import.

3. 14 Considering the law iaid down in the Case of G.S. Chatha Rice Mills,

the time on the date at which the notification was uploaded in e gazette is the

point of commencement of value based prohibition and therefore the it is not

applicable to the current import as the bill of lading was issued and the vessel

set sail much before the time the notification was uploaded. According to para

11.11 of the hand book of procedure, the date of shipment in respect of Imports

is to be reckoned with the date affixed on the Bill of Lading.

3.15 Further, according to section 3 of the FTDR Act, 7992, all

notifications prohibiting restricting or otherwise reguiating import and export

shall be deemed to have been issued under section 11 ol the Customs Act, 1962.

The 9.19 Section 3 (3) of FTDR Act, 1992 is a deeming provision to bring all

notifications issued under foreign Trade Policy under the provisions of section

11(1) Customs Act, 1962. Hence, the provisions of section 11(1) of Customs Act

will override all other provisions and accordingly all such notifications take effect

only after publishing it in the oflicial Gazette.

3.16 Notification No.55/2023 dated O3.01.2024 had been issued in

exercise of powers conferred section 3 81 5 of ff(DR) Act, 1992 read with

paragraph 1.02 and 2.01 of the Foreign Trade Policy, 2023 as amended from

item to time. According to section 3(2) oi FTDD Act also, it is mandatory to

ibition in Similarly, under
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section 5 of the FTDR Act, 1992, atso mandate that the notification shall be

issued in the official gazette. Section 5 is reproduced below for ease of reference:

5. Foreign Trade PolicY.-

The Central Gouemment mag, from time to time, formulate and

onnounce, by notiftcatiort in the OJJicial Ga.zette, the foreign trade

policg and may also, in like manner, amend that policg:

Prouid.ed thot the Central Gouerrrment may direct that, in respect of

the Special Economic Zones, the foreign trade policg shall applg to the

goods, seruices and technology with such exceptions, modifications

and adaptations, as may be specified bg it bg notification in tle

Official Gazette."

g.l7 According to para 1.02, amendment to foreign trade policy can be

issued only by means of a notification. A conjugal reading of Para I'O2, section

3 & 5 and 1 1(1) of FT(DRI, 1992 and section 1 1(2) & 1 1(3) of Customs Act, 1962,

the notification of prohibition takes effect only with its publication in the official

gazette and in the absence of a retrospective effect provision, such notifications

takes effect only from the time it is published in the e-Gazette and the law laid

down by the Hon'ble Apex Court in G.S'Chatha Rice Mills will prevail in deciding

the value based prohibition imposed by notification No.55/2O23 dated

O3.O1.2O24. Hence, it cannot be alleged that there was violation of any of the

aforementioned provisions in respect of the import carried out by the appellant.

The appellant states that there has been no importation of the goods in question

contrary to the prohibition imposed because the goods set sail even before the

prohibition came into effect. Referring to the legal precedent set by the Hon'ble

Apex Court in the case of G.S. Chatha Rice Mills, it cannot be asserted that the

importation occurred in violation of the prohibition. The time of issuance of the

Bill of l,ading must be considered in relation to the time of publication of the

notification in the e-Gazette. This would confirm that no violation of the

prohibition indeed occurred in the importation of the goods. Therefore, the goods

should not be subject to conliscation for violation of section 111(d) of the

Customs Act, 1962.

3.18 According to section 1 11(m) of the applicable statute, goods may be

subject to confiscation if they do not correspond in respect of value or any other

particulars mentioned in the Bill of Entry. In the present case under dispute, the

adjudicating authority determined that the goods are liable for confiscation due

to the alleged incorrect declaration of value for the CSK Self Drilling Screw

u 31,

I
I
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imported under Bill of Entry No. 9876800 d,ated 29.01.2024. However, this

Iinding against the appellant is erroneous as no investigation was conducted to

substantiate that the transaction value declared by the appellant in the Bill of

Entry was incorrect. The appellant agreed to declare the value at Rs. 129/- per

kg only to navigate the prohibition imposed after the vessels had set sail from

Tianjin, China. The appellant had no means of influencing the prohibition. To

facilitate clearance of the goods, the appellant, through their letter dated

15.02.2024, agreed to pay the differentia-l duty by considering the va_lue as Rs.

129/- per kg. This agreement cannot be construed as an admission of

undervaluation in the Bill of Entry. It was merely a technical arrangement to

overcome the prohibitions, which were being arbitrarily interpreted against the

appellant, disregarding the established legal precedents such as those set by the

Hon'ble Apex Court in the case of G.S. Chatha Rice Mills. Hence, the appellant

asserts that the transaction value stated by them in the Bill of Entry was correct,

and the assessment should be conducted at this value. Additionally, the

appellant requests the refund of the differential duty amounting to Rs.

5,88,317 /- paid by them pursuant to the impugned original order. Therefore,

there has been no violation of section 111(m), and consequently, the goods are

not liable for confiscation under any provisions within this section.

3.19 The Hon'ble Delhi High Coun in Rajeev Khatri v. Commissioner of

Customs [(Export) (CUSAA 3/2021 & CM APPL. 5517 /2O2l dated July 4,2023)1

set aside the penalty order passed under Section 112(a) ofthe Customs Act, 1962

("the Customs Act") and held that assessee cannot be penalized for abetting the

illegal import as there is no evidence that assessee has knowledge of the import

of prohibited goods. In the case of M/s. Amritlakshmi Machine Works & Another

v. The Commissioner of Customs [2016(335) D.L.T.225) wherein the Hon'ble

Bombay High court held that imposing penalty upon an abettor without any

mens rea on his part would bring all business to a half, as even innocent

facilitation provided by a person which has made possible the act or omission ro

act possible could result in imposing of penalty. Observed that, mens rea is

necessary eiement for imposing penalty under section 1 12(a) of the Customs Act.

Hon'ble Apex Court, in the case of Akbar Badruddin Jiwani, Versus Collector Of

Customs, reported in 1990 (471 E.L.T. 161 (S.C.), held that for imposing penalty

under section 112 of the Customs Act, means rea is a necessary element. The

operative portion of the judgment is reproduced below:

"58. In the present case, the Tibunal has itself specifically stated that

as acted on the basis of bona fide belief that the goodsellant h
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were importable under OGL and that, therefore, the Appellant

deserues lenient treatment. It is, therefore, to be considered ulether

in the tight of this specific finding of tle Customs, Excise & Gold

(Control) Appellate Tibunal, the penalty and fine in lieu of

confiscation required to be set aside and quashed. Moreouer, th.e

qtantum of penalty and fine in lieu of confiscation are ertremelg

harsh, excessiue and unrczasonable beaing in mind the bona fides of

the Appellant, as specifically found by the Appellate TfibunaL

59. We rekr in this connection the deci.sion in Merck Spares u.

Collector of Central Excise & Customs, Neut Delhi - 1983 E.L.T. 1261,

Shama Engine Values Ltd. Bombay u. Collector of Cllstoms, Bombag

- 1984 (18) E.L.T. 533 and Madhusudan Gordhandas & Co. u.

Collector of Customs, Bombay - 1987 (29) E.L.T. 9O4 uherein it has

been held that in imposing penaltg the requisite mens rea has to be

established.

3.2O In the facts and circumstances of the case and in the absence of

mens rea and the law laid down in the aforementioned decisions of various

judicial authorities, no penalty under section 112(a)(i) is imposable upon the

appellan t.

4 . Personal hearing was granted to the Appeilant on 29.05.2025'

following the principles of natural justice wherein Shri Gervasis Thomas ,

Advocate , appeared for the hearing in virtual mode and he re-iterated the

submission made at the time of l-rling the appeal.

5. I have carefully gone through the case records, impugned order

passed by the Additional Commissioner, Customs Hose, Mundra and the defense

put forth by the appellant in their appeal. The Appellant has filed the present

appeal on 12.O4.2024. In the Form C.A.-1, the Appellant has mentioned date of

communication of the Order-In-Original dated 27.02.2024 as 28.02.2024.

Hence, the appeal has been liled within normal period of 60 days, as stipulated

under Section 128(1) of the Customs Act, 1962. The appellant has submitted a

copy of the challan No. 2048079267 dtd.29.O2.2024

A 3rt

, ljrh
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towards pa5rment of entire duty , Redemption fine and penalty amounting to

Rs. 17,49,259/-. As the appeal has beerr filed within the stipulated time-limit

under Section 128(1) of the Customs Act, 1962 and with the mandatory pre_

deposit as per section 1298 of the said Act, it has been admitted and being taken

up for disposal.

5.1 On going through the materia.l on record, I find that following issues

required to be decided in the present appeal:

(i) Whether the adjudicating authority correctly interpreted and

applied the effective date of DGFT Notification No. S5/2O23 d,ated,

O3.OI.2024 , particulariy regarding the relevance of the time of its e-

publication vis-d-vis the Bill of Lading date.

(ii) Whether the principle laid down by the Hon'ble Supreme Court in

Union of India Vs. G.S. Charha Rice Miils (2O2O (374) E.L."t. 289

(S.C.)) concerning the effective date and time of e-Gazette

notifications, and the impact of the Information Technolory Act,

2000, was adequately considered by the adjudicating authority.

(iii) Whether the goods, having been shipped prior to the effective time

of the prohibition notification, should be considered as not

prohibited, and consequently, whether the confiscation and

penalties are sustainable.

(iv) Whether the impugned order is a speaking order that has adequately

addressed all the Appeilant's submissions and binding judicial

precedents.

5.2 The critical point of contention is the effective date and time of the

DGFT Notification. The adjudicating authority's reliance on the Handbook of

Procedure, which states that "the factor of time is deemed irrelevant," appears to

be in direct conflict with the evolution of statutory interpretation concerning

electronic publications. While historically, the law might have disregarded

fractions of a day, the advent of e-Governance and digitai publication

necessitates a more precise approach. The Customs Act, 1962, and the Customs

Tariff Act, 1975, deal with the determination of duty based on rates "in force" on

a particular date. The term "in force" implies actual operational effect. When a

perational effect can be precisely,itsonotification is published electronically
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ascertained by the time of its uploading. Relying solely on the date without

considering the time of e-publication in the current digital landscape would

create uncertainty and injustice, especially when an importer has acted in good

faith based on the policy in effect at the time of shipment.

5.3 The Hon'ble Supreme Court in Union of India Vs. G.S. Chatha Rice

Mills (2020 (374) E.L.T. 289 (S.C.)) extensively dealt with the issue of the effective

date of notifications published in the e-Gazette. The Court, while acknowledging

that Section I 5( 1) of the Customs Act refers to "date" and not "time,"

emphatically stated that "legislative silences create spaces for creativit5r. Between

interstices of legislative spaces and silences, the law is shaped by the robust

application of common sense. Second, regulatory govern€rnce is evolving in India

as new technolory replaces old and outmoded ways of functioning." The Supreme

Court held that the notification came into force only at the precise time it was

uploaded in the e-Gazette (20:46:58 hours on 16.02.2019 in that case), and not

from midnight of that date. This landmark judgment clearly establishes the

relevance of the time of e-publication.

5.4 Furthermore, the Supreme Court specifically referred to the

Information Technology Act, 2000, particularly Section 8, which led to the

exclusive e-publishing of the Gazette of India from 01.10.2015. This Act provides

Iegal recognition to electronic recorcls and facilitates electronic governance,

emphasizing precision and transparency. The adjudicating authority's reliance

on a Handbook of Procedure paragraph that disregards "time" directly

contradicts this binding pronouncement of the Apex Court and the spirit of the

Information Technology Act. The principle established in G.S. Chatha Rice Mills

is directly applicable to the present case. If the goods were shipped from China

(and the Bill of Lading was issued) prior to 22:O7:2O hrs (lST) on O3.O1.2O24,

then the prohibition, which became eflective only at that precise time, cannot be

applied retrospectively to goods already in transit. The Madras High Court in

Ruchi Soya Industries v. Union of India [W.P. No. 2].207 of 2018, decided on 14

July 2O2O) also followed the G.S. Chatha Rice Mills ratio, emphasizing the

prospective effect of such notifications.

5.5 Given the binding nature of the G.S. Chatha Rice Mills judgment, if
the Appeilant can establish that the goods were shipped (or the Bill of Lading

was issued) prior to 22:O7:,2O hrs (lST) on 03.01.2024, then the prohibition

introduced by Notilication No. 55/2023 would not apply to this consignment.

it ?;l

.l
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The Appellant has provided details suggesting the vessel sailed much before the

notification was uploaded. If the prohibit.ion is not applicable, then the goods

cannot be deemed "prohibited goods" under Section l1l(d) or 1i 1(m) of the

Customs Acl, 7962. Consequently, if there is no violation leading to confiscation,

then the redemption fine under Section 125 and,the penalty under Section

112(a)(i) would also not be sustainable.

5.6 The Appellant's act of agreeing to pay differential duty based on a

higher valuation (Rs. 129 /- per kg) was a measure to facilitate clearance, not

necessarily an admission of the applicability of the prohibition. This

demonstrates bona fides in an attempt to resolve the dispute, which should be

duly considered.

5.7 A speaking order is one that addresses the material contentions

raised by the parties and provides reasoned findings. In the present case, the

Appellant clearly raised the critical issue of the time of e-publication of the DGPT

notification and extensively cited the Hon'ble Supreme Court's judgment in G.S.

Chatha Rice Mills. However, the impugned order appears to have summarily

dismissed this crucial aspect by merely reiterating the stance of the Handbook

of Procedure that "time is deemed irrelevant." This constitutes a failure to

properly address a material and legally significant argument supported by a

binding Apex Court precedent. The adjudicating authority was bound to either

follow the Supreme Court's ruling or distinguish it with cogent reasons, neither

of which appears to have been done effectively in the impugned order. This

renders the order non-speaking on a fundamental issue.

6. The impugned order suffers from a fundamental infirmity in its
failure to correctly interpret and apply the law regarding the effective date and

time of e-Gazette notifications, particulariy in light of the binding precedent set

by the Hon'ble Supreme Court in Union of India Vs. G.S. Chatha Rice Mills. The

adjudicating authority's continued reliance on the Handbook of Procedure

(which disregards time) without considering the statutory framework of the

Information Technolog, Act, 2000, and the clear pronouncements of the Apex

Court, constitutes a significant legal error. To ensure that principles of natural

justice are fully complied with and a just decision is reached, it is imperative

that the adjudicating authority re-examines the entire matter afrei[ specifically

focusing on the precise time of the DGFT no cation's e-publication and its effect

,/
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on the consignmentrs import status, taking into account the G.S. Chatha Rice

Mills judgment and all submissions made by the Appellant.

7 . In view of the detarled discussions and findings above on each of the

issues, and in exercise of the powers conferred under Section 128A of the

Customs Act, 1962,1 pass the following order:

(i) I hereby set aside the Order-in-Original No. MCH/ADC/AKl265l2023-24

dated 27 .O2.2024 ,

(ii) I remand the matter to the adjudicating authority with a direction to

reconsider the case afresh. The adjudicating authority shall ascertain, with

verifiable evidence, the exact time of shipment/ dispatch of the goods from the

country of origin (or the issuance of the Bill of Lading, whichever is earlier and

relevant for determining the time of irnport) and its relation to the effective time

of the notification. The ratio laid down by the Hon'ble Supreme Court in Union

of India Vs. G.S. Chatha Rice Mil1s (2O2O (3741 E.L.T. 289 (S.C.)) and the

provisions of the Information Technologr Act, 2000, sha1l also be taken into

account while determining the applicability of the prohibition to the Appellant's

consignment. In this regard, I also re15, upon the judgment of Hon'ble High Court

of Gujarat in case of Medico Labs - 2004(173lr ELT 117 (Guj.), judgment of

Hon'ble Bombay High Court in case of Ganesh Benzoplast Ltd. l2O2O (37 4l

E.L.T. 552 (Bom.)l and judgments of Hon'ble Tribunals in case of Prem Steels P.

Ltd. - [ 2O12-"|LOL-1317-CESTAT-DEL] and the case of Hawkins Cookers Ltd.

l2ol2 (284lr E.L.T. 677 (Tri. - Del)l holding that Commissioner (Appeals) has

power to remand the case under Section-3sA (3) ofthe Central Excise Acl, 1944

and Section- 128,{ (3) of the Customs Act, 1962.

(x

& e-srftia/ 'rTES lEu

g{?ioftF / S II'ITE N DENI

(AMIT

Commissioner (Appeals),

Customs, Ahmedabad

Date:24.06.2025

9r

t {trr rlar (afla} , :rra'r'rara'

c us I()l,i3 (AFpE'rr.'Jl, rihiuEllABAO
t

F. No. S/4e-13lcus/MUN 12o2+7i;

Page 18 of 19

8. The appeal filed by M/s. Barter International is hereby remanded for de

novo adjudication with specihc directions as above.



OIA No. MLIN-CUSTM-0OO-APP- 099-25 -26

By Registered post A.D/E-Mail

To,

M/ s. Barter International,
304, Sanskar Complex,
150 Feet Ring Road,
NT.KKV Circle, Rajkot-360 OO5.

Coov

Jr-
to:

The Chief Commissioner of Customs, Gujarat, Custom House,
Ahmedabad.

The Principal Commissioner of Customs, Custom House, Mundra.
The Additional Commissioner of Cur;toms, Custom House, Mundra.
Guard F ile.
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