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{6 gg {H
sr$ fu-ql rrqT B.

This c.py is granted free of cost for the Private use of the p"rson to whom it

is issued
(1) (q2{T €silltral sirJI{

\962 Er{I 129

frsfuRa *Fiql & qmf,l &'eqa{ q 6t{ qk ts qltsT € 3{q  ol

ql6d n-dqq ft-{ff E} E} {s qTtcr 6t fip1 6t a1$-s € 3 Trfii & eiq{

crqr efrEf€gffi eHE t3fl4.{r' €sile{qt, fd-a dardq, (rrse' frt{n) €{E

c-rrf, a{ ftdt si garluur oni-er qKd 6-{ s6-a e.

Und er Section 129 DD(1) of the Customs Act, 1 OOZ 1a" amended), in resPect

of the following categories of c

prefer a Revision APPlication

(Revision APPlication), Minis

Parliament Street, New De

communication of the order'

ases, any person aggrieved by this order can

to The Additional Secretary/Joint Secretary

try of Finance, (Department of Revenue)

q6qIII
1

2

lhi within 3 months from the date of

qT sg rT<Tq RI]=I q{ gmt trc cm 61 c]T q

TI{q
ertlem

erdfHa

(a) any goods imported
Eri{ q orfl rqT l"tI{d g{

(E( l-ir{d d enqm

crf, si ss rldq e{I{ q{ sd'lt qri e ftq€{FI trt gmt q trq
crd 3-drt r fla q-{

crd € o-fr d.
any goods loaded in a conveyance for imPortatio n into India, but which are

(b) not unloaded at the1r place of destination in India or so much of the quantity

of such goods as has not been unioaded at any such destination if goods

unloaded at such destination are short of the quantity required to be

unloaded at that destination'

(c) Pa5rment of drawback as Provided in Chapter X of Customs Act, 1962 and

the rules made thereunder.

.3 &fut 3fl q{ s:ld ql-t-q

&'stt{

q-qd 6-{qI

fuq& er<rfa ssol qiq o1 cN.ff efrt sq. fts'frRa o-rrrqrd

The revrsion application should be in such form and shall be verified in su-c,h

manner as may be specified in the relevant rules and should be accompanled
,...

i ':_

)

r lt
by

0 Er( t{.6 3{ tI

{s. 3{TaST 61 a q'ftrqT, fusot qa' qfr fr qqm N Efr 4lqrf,q'

6q fr+r arftl.

1 tuq TE(6)
FI

tl

(r)

(-r

/ Order relating to :dd
ctfr3{Tqrft-d(F(

n-dd {@ ilqdt o1 3rdlqrft.

d{rq qq3{tqril x d?]T, 1962fl(
ef

under Schedule 1 item 6 of the Court

fifty only in-dfi6'
Fee Act, 1870.

urt Fee StamP of Paises of this order, bearing Co4 copie

y as prescribedcop

(a)

(E)

(b)

3{ra-fi 4tFI Efut

L
(c) 4 copies of the APPlication for Revision.

5"q

€os eti flftq ,

3mrdr sTq {f, AsEA
copies -Original, documents ift anyrelevantoaddition1nOrder-intheof4
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(s) g-{ qiul 4r{{ dlm{-s
trEfko pts d .irq rdk, pts,Eus,q-d} .ifrr ffiE Td'& sftd & Gitft{ ram t
i o. zoor-6sqg d e}m4u-r s.1000/-CFqg \rfi EsR qn l, d.el r{i qlqqT fr, Q
qE frd tqdlr & ra-rfuro ?dr+ fr.err.o of A uM. vE Ew', c-rrr rqr qM,
srrqr rrrT rE ol rrRT ril{ Fqq qf, orq ql ss.€ 6c d d} te fig }' sq i
u.zoor- sft r q"R gf, dT{i € BrDm d d $te Ar Fq d {. I 000/-

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/-
(Rupees two Hundred only) or Rs.1,000/- (Rupees one thousand only) as

the case may be, under the Head of other receipts, fees, fines, forfeitures
and Miscellaneous Items being the fee prescribed in the Customs Act, 1962
(as amended) for filing a Revision Application. If the amount of duty and
interest demanded, fine or penalty levied is one lakh rupees or less, fees as
Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

T(s. z 3f 3{TIHI 3Iq sEal

In respect of cases other than these mentioned under item 2 above, any
person aggrieved by this order can fi1e an appeal under Section 129 A(1) of
the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and
Service Tax Appellate Tribunal at the following address :

Customs, Excise & Service Tax
Appellate Tribunal, West Zonal
Bench

er[SFqc, rgoz EI{I 12e q (6) 3{{H, WI,

1e62 61 r{rtT 12e g (1) & Gi{h o{fif, &' erq frqfuRa {ffi sc-fl di
srEc-
Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section
129 A (1) of the Customs Act, 1962 shall be accompanied by a fee of -

qET qlqorfr 6RT TFTT rql {@
slr qrq dql drrrqr w[ (s +1 r+-q qfu ffs F"qq rn rs'€ o.H d fr
\rm' Evrt {-qq.

where the amount of duty and interest demanded and penalty levied by any
officer of Customs in the case to which the appeal relates is five lakh rupees
or less, one thousand rLlpees;

SEBd q-dr 3l|q6r$ Ertr qirtT.rql {@

where the amount of duty and interest demanded and penalty levied by any
officer of Customs in the case to which the appeal relates is more than
five lakh rupees but not exceeding fifty lakh rLrpees, five thousand rupees ;

SEfud q-67 EI{I n-Trn rqr {@
sir

d

\
,A
l;

e +

qM dqT TTIIqI

E-SI{ {qg.
rqr (s o1 r+-q q=rNr dl<r FqS S erDo d d;

4

o-r qfffrq erltr*rlt, sl$ff ffi 66
silK {@' E

ftttrr+n To, oftnaEr

rlrFT, F_+-c

3rf,{dr-ql(-

380016

5

%

(b)

0r)

q\I
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where the amount of duty and interest demand ed and penaltY levied bY anY

of{icer of Customs in the case to which the appeal relates is more than fiftY

lakh rupees, ten thousand rupees

+! tll

(c)

qrqfl 
|

qTw E-6i01% 3Er {@lTg E@.{€.
3tft-f, {gTifr_drcq\)ar{d

3.qto-{i q-6r
1/o 3tfl0

-f_
ci)qTa (sEarc Bq\)q-d{,@

(s)

(d)
o/oTrlfore aym1iethis

du

ot 1f 0enona1e unbthbe pre shallordSn ta1aAn agalpep
orS et1nare didanr puud o tyhere penaianm ed d tyu Cdthf d tyeo ty

penalty, where Penalty alone is in disPute.

rmfrE] EuRi

6qc E]-€R
or

IUI{I 92 G)dffiI .]-
q?

_5-
cf, I ftcqTct,fla{rt6 Fdcq,{ cqt) &3{rafi-l-

ch Erqttrsr*dq6Iq7 tdsqT qTa{r3ift-f,c{ IJETettfr-d (q )rjqfrI
€osfi ila

"TEq
6Iq1gT=I$q-a€'Tq

6

Appellate Tribunal-

1r.1 l.r an appeal for grant of stay or for rectification of mistake or for any

other purPose; or

(b) for restoration of an appeal or an application shall be accompanied by a

fee of five Hundred rupees.

pplication made before the
Under section 129 (a\ of the said Act, every a
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ORDER.IN- APPEAL

1.1 M/s Chiripal Ploy Films Ltd, 3.d & 4th Floor, Chiripal House Shivranjani

Cross Roads, Satellite, Ahmedabad, Gujarat (herein after referred to as the

"Appellant for the sake of brevity) has filed the present appeal against Order-ln-

original 65/Dc/RD 12024-25 dated 05.12.2024 (herein after referred to as the

"impugned order") issued by the Deputy Commissioner, Customs Division,

Jamnagar (herein after referred to as the "Adjudicating Authority).

1 .2 The Appellant) submitted a refund claim of Rs. t,4S,3Z ,S4S l - under Section

27 of tl:e Customs Act, 1962 which was paid consequent to the re-assessment

of Bills of Entry has tabulated below.

Amount in Rs.

Interest

635474

847298

835066

63 1 106

639798

639794

858724

Sr. No Bill of Entry No. Bill of Entry Date IGST @18%

1 20 10638 25.O7.2018 829570 635474

2 201.O639 25.O7.2018 829570

2010640 25.O7.2018 1106094

4 2010642 25.O7.2018 1106094 847298

5 20to643 25.O7.2018 1106094 847298

6 2010641 25.07.2018 553047

7 201 1 160 06.08.2018 to97189

8 2011966 23.08.2018

20tt965 23.O8.2018 836889 63 1 106

10 201282A 07 .o9.2018 855407

11 2012827 07.o9.20t8 855407

12 2012984 10.09.2018 1140543

13 855407 638743

!rs\ 2073174 12.O8.2018 855407 638743

[,r\%\ 2013t57 20.o9.2018 855407 638743

w)'l 2013554 20.o9.201,8 200532 1489 I 5
-Xry

17.70.2018 39 1304 286241

r')

t

e I

+€ 20t5171 1173911

19 17.10.2018 11739 11

20 2015172 i 7.10.2018 r173911 454724

2l 20t5t73 t7.1,O.2018 782607

22 20t5174 782607

572483

572483t7.to.2018

Total 19397795 14537545

$b["'"i
*w
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1. Brieffacts ofthe case

423649

3

836889

o

85 1657

20t2985 10.09.2018

2015175

17.1o.2018 858724

20r5170
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1.4 Being aggrieved by the irnpugned order, thc Appellant preferred the present

appeal.

2. Ground of Appeal submitted by the Appellant

2.1 Trre Appellant submitted that the impugned O-l-O dated 05-12-2024 passed

by Deputy Commissioner of Customs, Jamnagar on Rejection of Refund is bad

in law, not sustainable and findings are contrary to facts established law and

the same are required to be set aside. The adjudicating authority has not

correctlyappreciatedthefactsofthiscaseintruespiritandnotappliedthelaw

applicable to such facts.

2.2 The adjudicating authority in this O-l-O dated 05-12-2024' has grossly

violated the principles of Natural Justice' The impugned Order dated A5-12-2024

hasincorrectlymentionedfactua]details.AppellantSubmitthatvideletterdated

25-10-2024,theadjudicatingauthorityatJamnagarhadraised3discrepancies

or observations on scrutiny ofthe Refund claim by his office and Appellant was

allowed an opportunity of PH to clarify discrepancies or observations in the

Refund claim

discrepancies

Appellant vide its letter dated 2O-ll-2O24 clarified the 3

or observations and also submitted that the clarifications'

decisionsanddocumentssubmittedsatisfuobservationsandrequirementsfor

processing Refund Application for release refund of "Interest Amount" deposited

by Applicant during the proceedings "under protest" ' Appellant also requested to

aliow opportunity of representing our case in person' following the principles of

naturaljustice'ThePHallowedol26-ll|-2024toclarify.However,adjudicating

authority has not issued Show Cause Notice showing any grounds proposing lo- -

reject the Refund claim fi1ed by the Appellant or allowed any oppo
rii

,ol'.
Jar..'\

qI

\. +\
\Appellant to explain grounds proposing to reject Refund' which is

Natural Justice.

2.3 The Appellant further submitted that similarly, the adjudic

has made communication dated 1g-Og-2O24 and obtained a Report daled 27-

Og-2O24fromtheSpecifredOfficersfromRSEZ,Jamnagar'TheAdjudicating

Authority has relied upon such Report daled 27 -O9-2O24, bttt he has chosen not

to provide copy of the said Report dated 27-09-2024 to Appellant and also listen

totheAppellantonthisReportd'aIed,27-09-2024.Therefore,withoutproviding

a copy of said Report d'aled 27 -O9-2O24 and hearing the Appellant on the said

Reportdared,2T-09-2024,beforepassingthiso-I-odated05-12-2024isa1soa

clear violation of the natural justice. Appellant submit that for rejecting any

L
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The Adjudicating Authority vide the impugned order rejected the refund
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2.4 The Appellant cited the following case laws.

(r)

(ii)

(iii)

(iv)

(v)

2014 (3O7) A.L.T. 673 (Guj.)- SHREE RANGANATHA EXPORTS vs UOI
2011 274\ E.L.T. 141 (Tri. - Mumbai) - CCE, Aurangabad vs Sidheshwar
Ssk Ltd
(20231 5 Centax 79 (Tri.-Bom) I 2023 (7 3) G.S.T.L. 231 (Tri. - Mumbai) -

Deloitte Global Financial Advisory india Pvt. Ltd.
2015 (38) S.T.R. 1i37 (Tri. - Mumbai)- Cummins Research &Techno. India
Ltd.
1999 lll2l EW-457 (Tribunal)- Rajasthan Spinning & Weaving Mills vs
CCE, Karpur

2.5 The Appellant submitted that it is settled law that the Show Cause Notice

is foundation in case of revenue, may it be matter of lely and recovery of duty or

the refunds. It is settied that for building any such case, revenue has to

consolidate all their points against an assessee and incorporate in Show Cause

Notice and aiso to provide opportunity to Assessee to defend case in compliance

to principles of Natural Justice. The O-l-O dt. 05-12-2024 without issuance of

any SCN is only on assumptions and presumptions not permitted by the

established law. This is gross violation of Principles of Natural Justice. Thls O-l

O has not correctly considered the most important factor or legal requirement of

issuing the SCN before passing this O-l-O. Therefore, the entire O-i-O is

baseless, bad in law ab-initio and also deserves to be set aside on gross violation

of principles of natural justice.

2.6 The Appellant submitted that this O-I-O no. 65|DC/RDl2O24-25 dated

05-12-2024 has rejected Refund claim on following unjustified grounds as

primarily shown in the O-I-O Para 16 to 22 :-

A. Refund claim is time barred

i'11 a ). Refund claim is premature, as 22 CA-l Appeals are pending

t

ESTAT Order dated 23-07-2024 has not attained finality

ection 3(12) amended w.e.f. 16-08-2024 retrospective.

Filling Appeal against CESTAT Order dt. 23-07 -2024 is in process

A Time barred Refund claim :-

2.7 Tire Appellant submitted that as per the Section 27 of tlne Customs Acl 7962,

Any person ciaiming refund of any duty or interest can normally fiie application

for refund to Assistant/ Deputy Commissioner of Customs, before the expiry of

one year, from the date of paJment of such duty or interest: Provided further

F
I ws t

\}l
e"r€4
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Refund, the normal procedure is to issue Show Cause Notice, as to why such

refund application should not be rejected before final decision is taken is not

followed in this case. The O-I-O is bad & not sustainable in law.
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that the limitation of one year shall not apply where any duty or interest has

been paid under Protest:

1A) The application under sub-section (1) shall be accomPanied bY such

documentary or other evidence (inciuding the documents referred to in section

28C) as the applicant may furnish to establish that the amount of duty or

interest in relation to which such refund is claimed was collected from, or paid

by him and the incidence of such duty or interest' has not been passed on by

him to any other Person.

(1B)Saveasotherwiseprovidedinthissection,theperiodoflimitationofone

year shall be computed in the following manner, namely:-

(a) in the case of goods which are exempt from payment of duty by a special order

issuedunderSub.section(2)ofsection25,thelimitationofoneyearshallbe

computed from the date of issue of such order;

(b) where the duty becomes refundable as a consequence of any judgment'

decree, order or direction of the appellate authority' Appellate Tribunal or any

court, the limitation of one year shall be computed from the date of such

judgment, decree, order or direction;

(c) where any duty is paid provisionaily under section i8' the iimitation of one

year shall be computed from the date of adjustment of duty after the final

assessment thereof or in case of re-assessment, from the date of such re-

assessment. ]

2,sTheAppellantfurthersubmittedthatinthefactsofthiscase,adjudicating

authority has not considered the facts as they are. He has merely relied upon

generalprovision,whichhasstipulatedthatApplicationforRefundcanbefiled

before the expiry of one year, from the date of payment of such duty or interest'

In this case the o-I-o there is no dispute on the fact that the amount of "lnterest"

is deposited 
,,under protest,, on 3l-o8-2o23 and intimation thereof is als

tothespeciliedofficersatRSEZbytheAppellantvidetheirlettersdated

2o23and16.08-2023,beforemakingpa5rmentof''Interest,'on31-08-202

"protest" is not vacated ti1l date. Thus, bar of one year from date paym
<i

not bc rnvoked in the case of "lnterest" paid under protest. copies ofAppell

letter dated og-o8-2023 and 16-08-2023 are avalllable as Annexure-I. Further,.

theperiodoflimitationofoneyearshallbecomputedasprovided:uls2T(18\,

but the adjudicating authority has ignored this clear provision is existing to

compute time limitation from the relevant date for claiming the Refund ]uls 27

ibid.

2.g TheAppellant had submitted Application for Refund vide its letter dated 27-

o5-2O24, which was returned by the specified officers of RSEZ, Jamnagar vide

letter dt. 16-06-2024 stating that it is pre-mature Refund claim. Thus, when the

L

Page 8 of 28
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refund application was submitted within time limit of one year, it was returned

as pre-mature Application. Hence, the time limitation, assuming without

admitting, may starts from 73-04-2024 or from 27-05-2024. Thereafter, the

Hon'ble CESTAT Ahmedabad vide its Final Order dated,23-07-2024 decided the

Appeals on levy of such "Interest" holding that such "lnterest" was not leviable

in terms of provisions existed at the relevant time u/s 3(7) and 3(12) of the

Customs Tariff Act 1975. Hence, the time iimitation, starts from 23-07 -2024.

Refund Application was submitted by "Speed Post" on 23-OA-2O24, Copy of Ack

by Speed Post is enclosed as Annexure-Vl. Since, there was hear,y rains and

floods in Jamnagar area during that relevant period and due to Natural Calamity,

it was likely that there may be some postal delay by speed post, beyond control

by anyone. Appellant also submitted such Refund Application to RSEZ,

Jamnagar on their official email id on 30-08-2024. Refund Application was

submitted by Speed Post dated 23-08-2024 and copy thereof was sent on official

email of RSEZ on 30-08-2024. Enclosed Annexure-Vl. Appellant also submitted

it was forwarded to DC, Division Jamnagar on O5-O9-2O24. A copy of the RSEZ,

Jamnagar's letter is enclosed as Annexure-Vll. In view of the above facts, it may

be seen that the Refund Application is not time barred, as contemplated under

Section 27 of the Customs Act 1962. The O-l-O is not sustainable.

Appellant make the following submissions on point 1-

B. Refund claim is premature, as 22 CA-l Appeals are pending

2.10 The Appellant submitted that the Impugned O-l-O has also noted that as

22 CA-1 Appeals filed by Appellant before Commissioner(Appeals) are pending,

consequently, Refund claim fiied by the Appellant is also premature in this case.

However, Appellant submit that the Adjudicating Authority has not correctly

appreciated the facts of this case. Appellant submit that after the Hon'ble

Supreme Court's decision dated 28-04-2023 and CBEC Circular dated 07-06-

23, Appellant vide its letter dated O9-O8-2O23 approached the Specified

rs at RSEZ, Jamnagar for considering the Re-assessment of 22 Bill of

Since RSEZ, Jamnagar being non EDI Customs Station, RSEZ vide their

dated 14-08-2023, also requested M/s NSDL., Trade World, A Wing, 4h

r, Lower Parel, Mumbai-400013 under intimation to Appellant to enable the

importers to pay IGST in terms of Trade Notice No.07/2023-24 dt. 08-06-2023.

RSEZ, Jamnagar informed Appellant to obtain Bank DD from SBI, Jamnagar for

amount to be paid. Then, Appellant vide its letter dated 16-08-2023 informed

the specified of{icers that they will pay amount of "lnterest" on duty under

protest. Accordingly, Appellant obtained Bank DD from SBI on 29-08-2023 and

gave it to officers in RSEZ, with TR-6 Challan and it was deposited in Bank on

31-08-2023 by the RSEZ Authorities towards amount of duty with interest for

I'
l,

I

L

$i
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Re-assessmen t of 22 Blll of Entry. Then, the Appellant vide its 3 separate letters

dated2l-01-2024,requestedproperCustomsofficersatRSEZ'Jamnagarto

provide Appellant (i) Speaking Order in terms of Section 17(5) of the Customs

Act1962,(2)RequestedtoRe-assess22BillofEntryagainundersectionl49of

Customs Act l962to reconsider Interest and (3) to provide certified copies ofthe

Re-assessed22Bl]-l|ofEntry.Accordingly,Specifledofficer,RSEZ,Jamnagar

under RSEZ's letter dated l3-o3-2)24 provided attested copies of said 22 Bill of

Entry on 16-03-2024, without providing any speaking order or any response on

requestundersectionl4gofCustomsAct|g62.SinceAppellanthadnot

received Speaking Order on re-assessed Bill of Entry or response on request u/s

149 of the customs Act 1962, with communication dated 13-03-2024, Appellant

filedAppealsonol-o4-2o24,whicharependingconsiderationason05-12-

2024. Copies of 3 letters d,ated. 21 .ol .2024 arrld reply dt. l3-o3-2o24 by RSEZ,

enclosed Annexure-lll. However, in the meanwhite, Appellant's Appeals filed

against recovery of "lnterest" amount in similar imports under Advance

AuthorisationbyAppellantinportslikelCD-Khodiyar,ACC,Ahmedabad,

Mundra and JNCH before the Hon'ble CESTAT Ahmedabad came up for the PH

and final decision. The Hon'b1e CESTAT, Ahmedabad vide its Final order dated

23-07-2024, has set aside "lnterest", Redemption Fine and Penalty imposed'

2.11 The Appellant further submitted that this interest is paid under protest,

which is claimed as the Refund, after the Hon'ble cESTAT',s Final order dated

23-07-2024. Though, such 22 CA-1 Appeals filed against Bill of Entry were

pending before the Commissioner (Appeals) on 05- 12-2024, tL,.e probable

outcome is remand with directions to issue speaking order u/s 17(5) of CA 1962

and or direction to re-assess said 22 Bill of Entry u/s 149 of CA 1962. Further,

the Hon,ble CESTAT being the higher supervisory authority, GESTAT's Orders

will have a binding effect on commissioner(Appeals) as well in the 1aw. The

Hon,ble cESTAT's Order dated 23-07 -2024 is on the identical issue decided by

the higher supervisory authority. The Hon'ble CESTAT's Final Orders 
"i,--.$i1zr;.

identical issue of the same Appellant are binding on Commissioner (Afy'edi1. .. 
' i..+,.,

The Hon'ble CESTAT in para 5.8 of Final Order dated 23-07-2024 
""" 't,S-t"$ffirjg;

rhat:_ 
\..{.);_ j".

2.12lr. thepresent cases, confirmation of interest demand, confiscation of goods)----

imposition of Redemption Fine and Penalty are objected claiming it to be il1egal

and unjustified. This Hon'ble Tribunal in case of Commissioner V/s. GNFC Ltd.

2OlO (262) ELT 82g has held that even in case of voluntary payment of time-

barred duty, it was open to contest liability of interest when department proposed

to charge duty with interest which assessee paid voluntarily. This decision is

upheld by a detailed judgment by the Hon'ble Gujarat High Court in Tax Appeal

t

t r'gl
tli, Page 10 of 28
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No. 56 of 2011in case of GNFC Ltd. V/s. Commissioner, Vadodara 2Ot2 (2BS)

ELT 336 (Guj). Thus, it is open for Appellant to contest ability of Interest,

confiscation, Redemption Fine and Penalty, even though the entire amount of

Integrated tax is voluntarily paid by this Appellant.

The Appellant also cited the following case laws

(i) 2OO7 (2161 E.E.T. 198 (P & H)-CCE vs NORTHERN MINERALS LTD,

(ii) 2017 (49) STR 337 (Tri-Ahmd)- Paper Products Ltd Vs CCE,

(iii) 2015 (40) STR-1069 (Tri-Mumbai)- Bank of Baroda vs CST, Mumbai,

(iv) 2015 (316) ELT. 353 (Bom.)-SUNBEL ALLOYS CO, OF INDIA LTD vs

UOI.

(") 2OlO (252) E.1..T. 168 (Bom.) - Mercedes Benz India Pvt. Ltd vs 1001.

(vi) 2014 (305) E.LT. 282 (cuj.)-E.1. DUPONT INDIA PVT. LTD vs UOI it is

held that

2.13 The Appellant submitted that the decision of the Hon'ble CESTAT in their

own case becomes final law for the Appellant/ Respondent, irrespective of its

correctness. Respondent submit that Hon'ble Supreme Court of India IAIR 1990

SUPREME COURT 3341 in the case of Supreme Court Employees' Welfare... vs

Union Of India (Uoi) And Anr. on 24 July, 1989 has also held that, the question

of law is related to the fact in issue, an erroneous decision on such a question of

law may operate as res judicata between the parties in a subsequent suit or

proceeding, if the cause of action is the same..... ... Assuming that the question

of jurisdiction involved. Assuming that the judgments of the Delhi High Court

are erroneous, such judgments being on questions of fact would still operate as

res judicata between the same parties in a subsequent suit or proceeding over

the same cause of action." Appellant also submit that in the Hon'ble Jammu &

Kashmir High Court in the case of Abdul Salam vs State Of Jammu And Kashmir,

3 September, 1980 Equivalent citations: AIR 1981 JK 21 has also held that

hts which have become final as a result of a judgment delivered by a

tent court cannot be washed away by a subsequent interpretation in a

nt cause. The correctness or otherwise of the earlier decision is wholly

ant where the conditions for the application of the rule of res judicata are

;,

?..

a, e

satisfied in the latter case."

t

2.14 T}:e Appellant also relied upon the case law 2001(43)RLT-270(cuj) -CCE

Vs GSFC Ltd has held that "decision of Court or Appellate Tribunal, unless set

aside by higher forum, becomes final and has to be implemented even if the same

is wrong." [Para 8 to 10]. In view of the above submission, it is submitted that

the judicial order by the Higher Authority [CESTAT] becomes the binding

precedent on all the adjudicating authorities and Commissioner(Appeals)

\lu)"'"+:'fqf"
Page 11 of 28
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working under jurisdiction of the said Higher Authority [CESTAT] Therefore'

such binding effect can not be ignored by the DC' Customs Jamnagar working

under supervisory control of the Hon'blc CESTAT' Ahmedabad Refund

Application filed would not affect the decision making process as pre-mature'

whenthehighestfactfindingAuthorityinthecadrei'etheHon'bleCESTAT'

Ahmedabad has issued thei: Final order dated 23.07 -2024 by setting aside the

demands of "lnterest" on duty and allowing the Appeals with consequential

benefits on the identical issue' The fact of 2'2 CA-l Appeals pending before

Commissioner(Appeals)ontheidenticallysameissueasorr05-72-2024doesnot

change the mandate of judicial discipline in the administrative cadre and

hierarchyofdepartmentAsperjudicialdiscipline'Commissioner(Appeals)are

also bound to foilow the judicial discipline and follow the orders dated 23-07 -

2024oftheHon,bleCEsTA.r,Ahmedabadontheidentrcalissuependingbefore

Commissioner (Appeals) The impugned O-1-0 dated 05-12-2024 ts bad in 1aw

and not sustainable in the eye of 1aw'

2.15 Appellant make the foilowing submissions on point that:-

C. CESTAT Order dated 23 07-2024 has not attained finality

Appellantsubmrtthatadjudicatingauthority,sviewthattheCESTATorder

dated 23 07 -2024 has not attained finality is factually incorrect. The Hon'ble

ctrsTAT order dated 23-07 -2024 is a Final order as reflected in the body of the

order itself. The order dale:d 23-07 -2024 by the Hon'b1e CESTAT being Final in

nature has to be followed blz all officers unreservedly, unless over ruled or stayed

by its higher Court. Adjudit:ating Authority was also required to and expected to

first consequential relief, as allowed by the Hon'ble CESTAT' Ahmedabad' which

legally is the higherjudicial authority in the proceedings under Customs Act

lg62.Trleadjudicatingauthorityinthiscasehasfaiiedtoabidebyjudicial

disciplinebynotfollowing:heCESTAT,sFinalOrderNo.11623-l1630-202+d't.

23-07-2024, as per Hon,ble Supreme Court in Kamlakshi Finance Corporation

Ltd 1991(5S) ELT-433(SC). Adjudicating authority erred to take contrary view:1ii. ',;' '

rcject the Refund aftcr the Hon'ble GESTAT's Final order d'ated, 23'07 -2024 ""'' 
' .' 

'

DeputyCommissioncrofCustoms(Refunds),Jamnagartookincorrect.view,.-,

contrary to the Hon ble GESTAT's Order dated 23-07 -2024 without allowing

Ilefun<l of ,lnterest',, aS a ()onsequential re1lef in terms of the Final order dated

23-07-2024 of the Hon,ble CESTAT, Ahmedabad. This impugned 0'1-0 dated 05.

12-2024 having not followt:d directrons of the Hon'b1e ctrsTAT, Ahmedabad and

mandatory judicial discipline, deserves to be set aside on this ground without

going into merits. The unclisputed fact is that chief commissroner of cr:stoms

has grven concurrence to llle Appeal. But, No Appeal is filed so far and no stay

"",A'WUirt
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2.16 Appellant make the following submissions on point that:-

D Section 3(12) amended w.e.f. 16-08-2024 has regularized.:- Appellant

submitted that adjudicating authority's view is incorrect that Section 3(12) of

Customs Tariff Act 1975 amended w.e.f. 16-08-2024 has regularised issue of

levy of Interest in this case. In facts the case, the adjudicating authority has

taken totally incorrect view as against the Final Order dt. 23-07-2024 by the

Hon'ble CESTAT'S Order. Further, Appellant submit that levy of Interest on

delayed payment of duty[GST] levied under section 3(7) of Customs Tariff Act,

1975 is not regularised by amending section 3(12) of Customs Tariff Act, 1975

w.e.f. 16-08-2O24. Appellant submit that section 3(12) of Customs Tariff Act

1975 before and after amendment w.e.f. 16-08-2O24 clearly shows as under:

Srat,rn JI12l Deao€ .tme.dhrnl sect,o' l( l7l atter ah€rimlinl

,,,.^" r".ir. ra r.h,, .,. l,r\r1,.!tr,r',
,\, t! t94t t lnd Itt '.rc d'[ tq!: r1: .l lln:r lii s[ nJ$ .8d

..!.rnhc a.rF BlulJlL'D *1! ir.B'."]*- ,rl-lin! nur

!5rE irhr,nq r. L,dwN.vr., rerldr rld 
nd tfl .rud lU (1n.. rj.in! ru r.( \tir! t.,

.r.hr,.n l,rh dc-s lia , a flr d5
J<rfr ntrl,r. 

't 
rx!. i iul!' !rL\\nrrt

'fdr 
b.. rpdr b lt| drtt nr rd. & rae.

ak.f,,t 'i,,i l(.1. 
'r 

J\.\.nrrtr''
*, .ri'i.td. L_'@r

rh,v lorrv I rtlitta' rl'l!r't olTr"'!' ;trr

111I tl(nJj!.'.F,ll r. i tr' r,r) ft Jail\ L'

tl* !ur) it :r\ rr (.\r. rt .hr.,\_ truJ it.

.lhryublc Lldi :h{ dNn $ I'r(, 4Prl

n 1.l,idi:,. Jurr\ l(ir.t6 utj( Lrrrr \tr

.r nl' rnl6,r N!!lrxunr ord. r|sJn\tn
€#
@

,4
I
I

I

2.77 Tine Appellant submitted that it is settled position in law by plethora of

judicial decisions by the competent Courts that amendment in provision which

is likely to increase any liability of citizens in India, such amendment has to be

normally treated as the Prospective Amendment, unless otherwise provided in

amendment itself that it is effective retrospectively or from any other prior date,

as reflected in such amendment itself. Thus, it ls a settled proposition in law that

all laws are deemed to operate or apply prospectively unless either expressly

specified to apply retrospectively or intended to have been done so by the

t [-7-l I

\Itl^^^t149
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is obtained by customs on Final order dt. 23-07-2024. so, it should have been

followed on 05-12-2024 or must have been implemented.

Applicant also relied upon the following decisions:-

a) 2011 (26418.m.486 (S.C.)-RRF RIG CORPORATION VA CC (IMPORTS)

b\ 2oo7 (2071E.LT.324 (SC)-TRrvENr CHEMTCALS LTD Vr UOr

c) 2018 (3421 B.LT.463 (Tri-Kolkata)-NIPHA STEELS LTD vs CCE, Kolkata-IV

dl 2Ot9 (369) E.LT. 1070 (Tri-Chennail VISHNU KUMAR TRADERS (p) LTD vs

CC, CHENNAIHV

e)2009 (238) ELT. 718 (cuj)-CCE vs CHANDAN STEEL Ltd

t) 1997 (92]r ELT.467 (S.C.) Tribhuvandas BHIMJI ZAVERI V CCE

g) 1991 (55) ELT. 435 (S.C.)-UOI VI KAMLAKSHI FINANCE CORPORATION LTD
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Legislature. Appellant also submit that the said amendment w e f 16-08-2024

hascoveredwhatwasnotexistedinSection3(12)ibidbeforeitwasamendedon

16-08-2024. Thus, the effect of amendment can not be considered as to have

effecttoregr.rlaraisedwhatwasnotexistingbeforel6-08.2024insection3(12)

ofCustomsTariffActlgT5'Theimpugned0-1.0dated05-12-2024hastaken

incorrectviewthatsaidamendmentinSection3(12)ofCustomsTariffActl9T5

is a retrospective amendment to regularise issue This incorrect view taken by

the adjudicating authority is not justified or acceptable view' which is contrary

totheSettle(ilawbyvariousdecisionsofcompetentcourtsandotherTribunals

like CESTAT,

The Appellant relied upon some of the Decisions as under:-

2024 (88\ G.S.T.L. 258 (Ker')- INDIAN MEDICAL ASSOCIATION VS UOI

2O2g (77\ G.S.T.L. 350 (Jhar.) - TATA STEEL LTD vs Uol

2O2O (373) ELT-72 1(SC)-L.R. Brothers Indo Flora Ltd vs CCE'

2O1g 128) G.S.T.L.. 427 lBom.) -CIPLA LTD vs CCE, Goa'

2)ls (26) G.S.T.L a70 (Del.)- GLOBAL CERAMICS PVT' LTD

2Ol8 \362\ E.E.T. 1023 (Bom.) Nasik Strips Pvt Ltd vs CCE' Nasik

2017 (355) E.L.T. 373 (Mad.) THIRU AROoRAN SIIGARS

2O 15 (32 1) E.L.T. 1 1 (S.C.) ANDHRA SUGARS LTD vs CC Chennai

2OO2 (142) E.LT. 5 (S.C ) - OSRAM SURYA (P) LTD vs CCE' Indore

2.18 The Appellant submitted that the amendment made on 16-08-2024 to

Section3(12)oftheCustomsTariffAct,lgT5beingprospectiveinnaturew.e.f

16-O8-2O24,itcannotbeappliedforperiodofimportsofgoodspriortosuch

amendment and it will not apply to the cases of imports of goods made prior to

16-08-2024, Needless to mention that the imports by the Applicant, Deposit of

section 3(12) w.e.f. 16-08-2024 can not be made applicable in this case to delay

or deny eligible refund. This is a substantive change to charge interest for

delayed payment of customs duty[IGST] in cases of import in post GST Regime'

brought about with the said amendment to Section 3(12) of Customs Tariff Act'

1975w.e.f.16-oa_2o24.Therefore,Appellantpointedoutandhadrequestedthe

Deputy Commissioner (Refund) at Jamnagar to proceed to implement the

Hon'ble Tribunal, Ahmedabad's Final order dated 23-07 -2024 frrst by releasing

the eligible Refund claimed. However, the adjudicating authority has ignored

such submissions to reject the refund ciaimed by Appellant. The Final order

,'d4ry Page 14 of 28

the "Interest" made on 31-O8-2O23 and the Hon'ble CESTAT' Ahmedabad's

Order No. 11628-1163012024 dl. 23-07-2024 are all prior to 1

Further, this prospective amendment has also established that there

such provision prior lo 16-08-2024 in the said section 3(12) ofthe Cus

Act, 1975 to charge the "lnterest". The Appellant submit that this 1n
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dated 23-07-2024 has so far not been over ruled or stayed by the competent

higher court i.e. the Hon'ble Supreme Court or the Hon'ble Gujarat High Court.

Hence, the adjudicating authority at Jamnagar was/is expected to unreservedly

follow CESTAT order dated23-07-2024 and implement the same by first allowing

the eligible Refund, as consequential reliefs allowed by the Hon'ble CESTAT,

Ahmedabad's Final Order dated 23-07 -2024.

2.19 Tt-.e Appellant further submitted that the adjudicating authority has also

taken incorrect view that IGST is Customs duty in imports, Provisions for

recovery of Interest on duty under Customs Act 1962 are applicable, for recovery

of late payments of IGST in cases of imports under Customs Act 1962. However,

observations by Deputy Commissioner (Refunds), Jamnagar are unacceptable

Assumptions and Presumptions of officers at the Jamnagar Port. Appellant

submit that in the cases of Imports, in post GST regime, IGST is being levied as

Customs duty, under section 3(7) of Customs Tariff Act 1975. There was no

provision in Customs Tariff Act 1975, like Section 28AA of Customs Act 7962 for

levy of interest on non palrment, short payment or delayed payment of the

Customs Duty. Section 28AA of Customs Act 7962 is a chargrng section for

interest on delayed pa).rnent of customs duty levied u/s 12 of the Customs Act

1962. However, IGST on the goods imported into India is not a duty leviable

under Section 12 of Customs Act 1962. Till 16-08-2024, there was no statutory

provision made applicable under the section 3(7) or 3(12) of the Customs Tariff

Act, 1975 for such recoveries on delayed pa5rment of duty [GST] in Imports in

facts of this case at that relevant time. Interest is the separate and independent

financial levy, and hence charging provision must be there in statute levying

interest is mandate of settled law by provisions for separate and independent

nd decisions by the High courts and Supreme Court. The orders for

of interest on late payment of IGST during Reassessment process of Bill

for period 13-10-2017 to 09-01-2019 are without authority of 1aw and

ustainable. In this case, leviability of the IGST under Section 3(7) of

Tariff Act 1975 is the issue. Section 3(7) is charging section for IGST

on goods imported into India, and it is a separate ievy independent of Customs

Duty leviable under Section 12 of Customs Act 1962. Charge of interest on

import prior to l6-O8-2Q24 is ex-facie, contrary to law for charging interest u/s

3(7) of Customs Tariff Act and decisions of Hon'ble Supreme Court, Punjab &

Haryana High Court, Gujarat High Court, Bombay High Court and other

decisions. Charge of additional financial liability of interest prior to 16-08-2024

is not sustainable in law, particularly when there was no statutory provision for

imposing, charging and recovery of "Interest" u/s 3(7) or 3(12) of the Customs

Tariff Act, 1 975. There was no justification in facts of this case or any authority

(
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inlawtoChargeinterestduringRe-assessmentandcollectionorrecoveryof

Interest ot 31-O8-2O23 frorrr this Appellant for the period rn questioh. Appellant

has also relied upon the following judgments to support the view on 1er'y of

Interest on IGST:-

a)CCEv/sUKAIPRADESHSAHAKARIKHANDUDYOGMANDLILTD.2}II(271]|

ELr s2 (Guj)

b) Mahindra & Mahindra Lid-(2O23\ 3 Centax 26 1 (BOM) and 2022 (10) TMI 2 1 2-

Bombay High Court

Revenue.sSLPagainstjudgmentoftheHon'bleBombayHighCourtwas

dismissed by the Hon'ble Apex Court and review petition was rejected. Relled

2023 1386) E.LT. 11 (S.C.)-UOI vs Mahindra & Mahindra Ltd'

DEVI DASS GOPAL KRISHAN LTD vs UOI-2OO2 (140) ELT' 56 (P&

d) Acer India (Pvt.) Ltd vs CC(Audit)- Chennai CESTAT,s FINAL oRDER

No.40534 / 2O 24 dated 06-05-2024

el Khemka and co. (Agencies) Pvt. Ltd. v. state of Maharashtra-L97S 12) SCC 22

pioneer silk Mills Pvt. Ltd. v. U.o.1- 1995(80)ELT-507(De11) (approved by Apex

court in Union of India v. Pioneer silk Mil1s Pvt. Ltd.-2OO2(145)ELT-A74[SC]

CCE, Ahmedabad vs ORIENT FABRICS PVT. LTD-2003 (158) E'L T' 545 (5 C )

h) Indo Swiss Embroidery Industries Ltd vs CCE, Vapi-2O17 (3561 E'L'T 226

(Bom.)

Hon'ble CESTAT Ahmedabad considering various provisions of customs

Act 1975 including section 3(7) and 3(12) has given their clear finding irtr

5.10 and 5.20 in Final Order dt. 23-07-2024

2.27 TbeAppellant further submitted that the Hon'ble CESTAT's pinal'$ra
1qp +

set aside demands for "interest", Redemption Fine and Penalty imposed on

Appellant. This interest [paid under protest) claimed as Refund, after the Hon'b1e

CESTAT,S Final Order d,ated.23-07-2024, may be allowed as consequential relief

to CPFL, in the interest ofjustice, in the facts of this case. The field officers in

customs Port are bound to follow the judicial indiscipline and unreservedly

Implement orders of higher authorities. cBEC Circulars also reiterate this view

and repeatediy clarified that unnecessary burden on exchequer towards interest

is direct result of inaction on the part of Revenue authorities in implementing

orders of Tribunal or appellate forums. once, Revenue loses its right to retain

sums of assessee, as per order of appeliate forums, Revenue must refund amount

back to assessee first, if there is no stay obtained by the Revenue from competent

$ Page 16 of 28

2.2O Tile Appellant further submitted that this question of levy of "lnterest" has

been elaborately considered and finally decided in the Applicant's own case for

similar Imports at Mundra, INCH and Ahmedabad by the Hon'ble CESTAT,

Ahmedabad vide the Final order No. 1 1628- 1 1630 12024 dated 23.07 .2024 The

.!i
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higher forums. The issue is settled and no more Res-integra. There is no stay

against the Hon'ble CESTAT's Order dated 23-07 -2024 from higher Competent

Courts like the Hon'ble Gujarat High Court or the Hon'ble Supreme Court.

Appellant in this connection, also brought to notice that in a similar Refund

Appiication iiled at Air Cargo Complex, Ahmedabad after CESTAT Order dated

23-OT -2024, Assistant Commissioner ACC, Ahmedabad falling under

jurisdiction of Principal Commissioner of Customs, Ahmedabad, who had passed

the 0- 1 -0 dated 1 8-04- 2024 confirrning demand of duty with Interest and

appropriated the same. However, after CESTAT Order dated 23-07 -2024, Refund

claim for Rs. 4,73,657/- as a "Consequential benefit" has been allowed noting

the fact that the Chief Commissioner of Customs, Ahmedabad has given

concurrence to file Appeal against the Hon'ble CESTAT's Order dated 23-07-

2024 and filling the Appeal is under process. Assistant Commissioner of

Customs, Air Cargo Complex, Ahmedabad by O-l-0 No.

SOIAC/ACCl010/Chiripal Polyfrlms/2024-25 allowed Refund of "lnterest" with

A/C payee cheque for Rs. 4,73,657/-. [Annexure-IX]. Similarly, Appellant bring

to your notice that in Refund Appiication filed by CPFL at Mundra Port, Deputy

Commissioner of Customs, Mundra has sanctioned also the cash Refund of Rs.

1,43,38,992/- vide O-1-0 No. MCH/ 173lARK/DC /RDFl2024-25 dated 12-11-

2024 wlnlch is credited to Appellant's Account for Rs. 1,43,3 8,gg2l- [Annexure-

Xl. Similarly, Appellant bring to your notice that in a similar Refund Application

hled by CPFL at JNCH Port, Assistant Commissioner of Customs, INCH has

sanctioned Refund of Rs. 1,13,48,9801- by 0-1-0 No. 877 12O24-25/AM(1)-NS-

III dated 18-12-2024. [Annexure-Xl]

2.22 Tlne Appellant further submitted that it is requested to consider the above

mentioned 3 Refund Orders dated 24-10-2024, 12-11-2024 and 18-72-2024

enclosed as the Annexure-lX, Annexure-X, and Annexure-Xl respectively clearly

ws that the said 3 O-1-0 have already allowed the consequential Refund, after

on'ble CESTAT's Order dated 23-07 -2024, in the present Appellant's own

in the very same' issue of leuy of "lnterest" on delayed payment of duty

I levied under section the 3(7) or 3(12) of Customs Tariff Act, 1975, for

owing such consequential benefits claimed by the Appellant CPFL at

Jamnagar please. Therefore, considering these 3 O-l-O dated 24-lO-2O24, 12-

l1-2O24 and 18-12-2024, Appellant's Appeal against impugned O-I-O No.

65lDClRDl2024-25 dated 05-12-2024 Issued by the Deputy Commissioner of

Customs, Jamnagar may to be allowed. Appellant submit and reiterate that the

Hon'ble CESTAT Ahmedabad had heard department on merits of levy of "lnterest"

in such cases. The appeals are allowed with consequential reliefs. The "interest"

Amount is also paid "under protest". There was no provision, at the material

Ul.\^,,'4i49il
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time,undersection3(7)or3(12)ofCustomsTariffActlgT5priorto16-08-2024

for any such recovery of interest on short paid, non paid IGST in cases of imports

andArticle265oftheConstitutionoflndia,stipulatesthatNotaxshallbelevied

orcollectedexceptbyauthorityofiaw.Thus,amountoflnterestdepositedby

Appellant on 31-08-2023 for total 22 Piill of Entry and retained by Customs

authorityatJamnagarisa'lsonotjustiliedandtheamountinterestrequiresto

bereturnedtotheAppellant.Appellantsubmitthatsince,,InterestAmounthas

beendeposited,.UnderProtest,,,whichwasnotrequiredtobepaid,itisrequired

to be refunded to Appellant as the consequential relief allowed as per the Hon'ble

CESTAT Order dt. 23-07-2024. Appellant submit that the Adjudicating authority

at Jamnagar have not correctly appreciated the Advance Authorization Scheme'

which was framed by the Government of India under the Foreign Trade Policy

(FTP2015-20).AdvanceAuthorizationSchemealloweddutyfreeimportof

inputs, which are physically incorporated in export products' In addition to any

inputs, packaging material, fuel, oil, catalyst which are consumed/utilized in the

process of production of export product, were also allowed' DGFT provided a

sector-wise list of Standard Input-Output Norms (SION) under which the

exporters may choose to apply' Advance Authorization Scheme is a tread

facilitation scheme for sooth Import & export of manufactured goods. Appellant

submitthatthegoodsimportedwereassessedbytheproperCustomofficersin

charge of RSEZ, Jamnagar, and the goods imported have been allowed to be

cleared for home consumption by such proper Custom officers on being satisfied

that the goods were not prohibited for import and the goods in question had been

cleared on final assessment of the relevant Bill of Entry. Therefore' if the

duty/interest was payable at the time of import, by denying bene{its of

Notification, then also, for the recovery of duty/interest' if any' Show Cause

Notice ought to have been issued within normal time limit permitted under

section 28 of the customs Act 1962. However, if the Appellant chooses to deposit

duty,ifany,subsequentlyontheirown,withoutevensCN'inaRevenueNeutral

situation of availabili

additional liability of '

payable as provisions

any case.

ty of Credit of duty, Appellant cannot

'lnterest", which was neither payabie in

of Section 3(7) or 3(12) of the Customs

2.23 TrIe Appellant further submitted that the subsequent "Re-assessme rr-1: 
:---i'

order,, in ttle 22 Bill of Entry on 31-08-2023 is bad in law and not sustatnable

which requires to be set aside or modified, in order to allow etigible Refund

claimed by the Appellant after the Hon'ble GESTAT's Final Order dated 23-07 -

2024. Thus, 0-1-o dated 05-12-2024 by DC customs Jamnagar rejecting the

Refund claim deserves to be set aside allowing Appeal. The Appellant further

t
UbL''41
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submitted that they have been made to suffer undue financial hardship on such

Re-Assessment order and payment of huge excess differential duty, which was

available as credit. However, Appellant is made to suffer undue financial

hardship on such Interest amount ofRs. i,45,37,545/-deposited on 31-08-2023

for the imports made in year 2018 for no fault on their part, when there was no

provision under the Section 3(7) or 3(12) of the Customs Tariff Act 1975 and

further that Article 265 ofthe Constitution of India stipulated not to recover any

duty/interest without the Authority of the law. Appellant deposited duty, as it

was authorised by section 3(7) ibid and it was available as credit to Appellant as

manufacturer. But, for the recovery of interest on duty, there was no provision

u/s 3(7) or 3(12) ibid, as held by the Hon'b1e CESTAT, Ahmedabad vide its Final

Order dated 23-07 -2024, Interest amount deposited by the Appellant on 31-08-

2023, could not be retained by the Customs department and ought to have been

returned to the Appellant. Hence, the O-l-O dated 05-12-2024 deserves to be set

aside forthwith, in the facts of this case.

2.25 Tlne Appellant further submitted that they had not deposited duty on their

self assessment on import against the Advance Authorisation Scheme, which

was accepted by the proper customs officers in RSEZ and clearance were allowed

on flnal Assessment. But, Appellant is compelled to pay differentiai duty Rs.

1,93,97,7951- and amount of Interest Rs. 1,45,37,545/- as customs has not

accepted duty on Re-assessment without recovery of "Interest" which was even

not payable or recoverable. Therefore, this 0-1-0 dated 05-12-2024 rejecting

refund on unjusfified or undue or unsustainable reasons, deserves to be set

aside, allowing refund of the Interest amount of Rs. 1,45,37,545/ deposited on

31-08-2023 in respect of 22 Blll of Entry, in this case. Appellant submitted that

it is clear that for 22 Bill of Entry in question, duty & Interest was paid on 31-

O8-2O23 have been Re-Assessed by the proper oflicer on 31-08-2023 when

rest would not be leviable. Revenue's attempt to recover interest amount

C be sustained. Consequently, the Appeal deserves to be allowed with

ential relief of Refund of Interest deposited. Appellant submit that all the:i
I

S

s
ported under AA scheme under Bill of Entry in question have been

y utilised for manufacture of fina1 products, which were exported. The

principle of import frrst and export subsequently may not have been followed in

all imports made under the Advance Authorisation Scheme, and therefore we

may be allegedly liable to make good the above referred amount as IGST foregone

on part quantities of goods imported under Authorizations; but all the goods

imported under the AA scheme were actually utilised for manufacture of the final

products which were exported upon following normal procedure of frling shipping

bills, export invoices etc. Therefore, there is no breach of the fundamental

i

uu
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condition of the AA scheme about utilisation of the goods imported under the

Scheme for manufacture of final products exported, and the physical

incorporation ofthe goods imported under the scheme in the export goods. There

is no breach or violation of the core condition of the AA Scheme for any of the

goodsimportedundertheBillofEntry,becauseallgoodsimporteddutyfree

have been used for production of the final/finished good's which were exported

byAppellantandrequesttoconsidertheabovereferredpositionwhile

determining as to what was duty liable to be made good in this case' Appellant

also request to consider that the fundamental condition of the Advance

Authorisation scheme is satisfied on import under Advance Authorisation

scheme in this case'

2.26 T]ne Appellant further submitted that The Appellant submit that recovery

of interest under Section 28AA of customs Act 1962 is an action de-hors of any

merit in the settled law. The present one is not a case of any duty not levied or

short levied and hence Section 28AA of Customs Act 7962 is also not appiicable'

since goods imported were correctly assessed, and duties leviable is paid on Re

assessment, there is no such non-1ely or short levy as regards importation of

goods in question, Interest liability would anse only when any duty was liable to

be paid as determined under Section 28 of customs Act 1962, was not paid or

short paid and therefore Section 28AA for interest is not applicable in the present

case. The Appellant further submitted that as explained at the very beginning of

this case that the demand in the present case is of IGST leviable under section

3(7) of customs Tariff Act 1975, which is separate ievy independent of customs

duty leviable under section 12 of the Customs Act 1962.It may be appreciated

that for recovery of IGST on import of goods, provision is made under section

3(7) of Customs Tariff Act 1975. However, for the late payment of IGST under
.':r

section 3(7) of customs Tariff Act 1975, but, no such provision made for recolrery

lt Ior charging of interest u/s 3(12) ibid. Interest is a separate ievy, and a chatgi

section or a charging provision for interest must be present in the statute leqa!1g ,/,f
the tax in case of late payment of such tax by an assessee is the mandate of

settied law established by the provision of law arrd decisions of various courts

pronounced. Appellant submit that there is no charging provision for lelying and

collecting interest in case of late payment of IGST leviable under Section 3(7) of

Customs Tariff Act 1975; and therefore charge of interest is unsustainable and

unauthorized in facts of this case. In the case of J.K. Synthetics Ltd. v/s

commercial Taxes officers (1994) 4 Supreme court cases 276 rias held that "7.

The proposition may be derived from the above: interest can be levied and

charged on delayed palrment of tax only if the statute that levies and charges the

tax makes a substantive provision in this behalf."

Page 20 of 28
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2.27 Tine Appellant further submitted that without prejudice to our rights and

contentions that there is no case for alleged non-payment or short payment of

duty in this case and that Appellant was not liable for payrng any interest on any

short/non-paid duty, Appellant have made pa5ment of duties foregone with

interest on imports by 22 Bill of Entry in question, as per Circular No.16/2023-

Cus dated 07 -06-2023 to show bonafide as a law abiding assessee, and Appellant

do not indulge in undue and uncalled for disputes with concerned Authorities of

the departments. Details of pa5rments made on 3l-O8-2O23 is on records, after

CBIC Circular dated 07-06-2023 in 22 Bill of Entry of RSEZ, Jamnagar.

Appellant also request to take into consideration the above factors in this

connection in this CA- 1 Appeal to al1ow appeal holding that Interest not payable

was deposited on 31-08-2023 cannot be retained by Customs and requires to be

refunded to the Appellant. The Appellant submitted that the true nature,

meaning and scope of the said "pre-import condition" was not clear at the time

of import in 20 18 under Bill of Entry and exemption allowed under Notification

No. 18/2015-Cus issued under Section 25(1) of Customs Act 1962 and that

Custom officers in charge of RSEZ, Jamnagar were unaware about Pre-lmport

condition as well as about its true scope and coverage. The exemption under the

notification was allowed for goods imported against valid Authorizations because

such claims were allowed to similarly situated industries in India, and the claim

for such exemption was allowed by proper Custom officers because such claims

were being allowed when goods were imported against valid Authorizations in

India all over the country for a long time. The trade as well as Revenue officers,

on implementation of GST law w.e.f. O|-O7-2O17 were made to follow many new

notification introduced in the Taxation pre-import condition is complied with for

such quantities of goods imported under exemption. However, Appellant have

deposited the duty demand with interest as raised in Re-assessment is also paid,

uently, only claim survives is that of our right for getting back the amount

$ffi
@

tn st deposited by us; because no interest is liable to be paid in law, as well

I
facts of this case. The entire amount of interest deposited by us is liable

turned to us, and this is the only issue that survives for adjudication in

rs case The Appeliant submitted that since there is no charging provision for

r

\tl

levying and collecting interest in case of late pa5rment of IGST leviable under

Section 3(7) of the Customs Tariff Act 1975, the amount of interest

recovered/collected by Revenue is unsustainable and unauthorised in this case.

Therefore the same deserves to be refunded to Appellant. The interest recovered

in this case deserves to be returned Immediately in interest of justice. Appellant

submit that section 28AA of Customs Act is not applicabie in this case prior to

16-08-2024. In the case of Imports under Advance Authorisation Scheme for the
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period from 13-10-2017 to 09-0i-2019, No interest could have been demanded

or recovered or retained from 31-08-2023 without Issuance of regular Show

CauseNoticebytheCustomsauthoritiesofGovernmentfromAppellantin

respect of the levy off the IGST under section 3(7) of Customs Tariff Act 1975.

2.2g TheAppellant further submitted that they reserve the right to add, amend,

modify or make any other submission at the time of hearing of this appeal and

seeks to consider submissions and allow appeal with consequential benefits.

system, were also not aware about such "pre-import condition" inserted w.e'f.

13.10.2017 for allowing exemption by virtue of Notifrcation No.79/2017-Cus.'

and therefore practice of allowing exemption for goods imported against valid

Authorizations on fina1 assessment of duty also continued during relevant period

inquestion.Itwasthusanormalroutineactionallowingexemptionbythe

proper custom officers. Kindly appreciate that in situation of Revenue Neutrality,

burden of payment of "lnterest" additionally would be Unreasonable and also

against the Government of India's policy of "Ease of doing business". Appellant

request you to kindiy take into consideration our difficulties as of now and set

aside the liabilities of interest. It is requested that your kind intervention is

solicited in this connection. Appellant have deposited the duty demand raised in

Re-assessment. Appellant have also deposited interest on the differential duties.

Consequently, only claim of Appellant,s right for getting back/refund of the

interest amount deposited by Appellant; because no interest is liabie to be paid

in 1aw, as well as in the facts of this case. The entire amount of interest deposited

by Appeliant deserves to be returned, and this is the only issue that survives in

this case. It may kindly be appreciated that the procedure provided by the

Government of India vide circular No.16/2023-Cus dated 07-06-2023, ior"19i;Ei-)r

assessing the past Bills of Entry again is required to be followed by Appellrafit)is'. - - il )'t

for those quantities of goods which were imported under exemption wheie fro$in, t, p)

import condition was not fully satisfied. However, when import was first a.,a therliYr'7ri.l

exports of finished goods against that Advance Authorization were made ")'
subsequently, procedure of re-assessment of B/E would not be called for,

because pre-Import condition is complied with for such quantities of goods

imported under exemption. However, Appellant have deposited the duty demand

with interest as raised in Re-assessment is also paid. consequently, only claim

survives is that of our right for getting back the amount of interest deposited by

us; because no interest is liable to be paid in law, as well as in the facts of this

case. The entire amount of interest deposited by us is liable to be returned to us,

and this is the only issue that survives for adjudication in this case'

2.29 The Appellant further submitted that since there is no charging provrsion

for lerying and collecting interest in case of late payment of IGST ieviable under

$'4"ffi'4
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Section 3(7) of the Customs Tariff Act 1975, the amount of interest

recovered / collected by Revenue is unsustainable and unauthorised in this case.

Therefore, the same deserves to be refunded to Appellant. The interest recovered

in this case deserves to be returned immediately in interest of justice. Appellant

submit that section 28AA of Customs Act is not applicable in this case prior to

16-08-2024.In the case of Imports under Advance Authorisation Scheme for the

period from I3-1O-2O17 to 09-01-2019, No interest could have been demanded

or recovered or retained from 31-08-2023 without i.ssuance of regular Show

Cause Notice by the Customs authorities of Government from Appellant in

respect of the levy off the IGST under section 3(7) of Customs Tariff Act 1975

Appellant reserve his right to add, amend, modify or make any other submission

at the time of hearing of this appeal and seeks to consider submissions and allow

appeal with consequential bene{its.

Thus, based on the above, the Appellant prayed to

(i) Set aside the OIO No. 65/DC/RDl2024-25 dated 05.12.2024 ot

(ii) Allow appeal & order directions to release of refund claim of "interest'

Rs. 1,45,37,545/- under Section 27 of Customs Act, 1962 which was

not payable as per CESTAT order dated 23.07.2024.

Opportunity of personal hearing was granted to the Appellant. Shri P' P.

Jadeja, authorized representative of Appellant. Shri Purvang Talati with and Shri

Rockey Singh both executives ofthe Appellant appeared for personal hearing in

virtual mode on 21.05.2026 wherein he re-iterated written submission dated

i?.1 026 filed during the appeal. They requested to set aside the OIO dated

;48s
ps

24 aod to allow the appeal. They also submitted chronolog; of the

p t dates and events vide letter dated 22.05.2026.

4.1 The date of the impugned order is 05.12.2024 and the date of filing appeal

by the Appellant is 01.01 .2025. Thus, the appeal has been filed within the period

of sixty days prescribed under Section 128 of the Customs Act, 1962 and is

accordingly taken up for decision on merits.

4.2. I ftnd that the matter pertains to the issue of refund therefore, there is no

question of pre-deposit of 7.SYo of duty demanded as prescribed under Section

129E of the Customs Act, 1962.

L

ui
e9
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4.3 The customs Division, Jamnagar was requested for submission of comments

of the appeal fiIed by the Appellant vide letter dated 10.06.2025 but no comments

have been received by this office till date therefore, I am taking up the issue for

decision based on the facts of the case and documentary evidence available on

record.

(i) whether the rejection of the refund claim by the Adjudicating Authority is
vitiated by a violation ofthe principles of Natural Justice due to the non-issuance

of a formal Show Cause Notice (SCN).

(ii) whether the refund claim filed under section 2z of the customs Act, 1962,

is legally maintainable while the substantive appeals against the underlying re-

assessments of t]ne 22 Bills of Entry remain sub-judice before the Appellate

Authority.

(iii) whether the levy of interest on the delayed paJ,Tnent of Integrated Goods and

Servlces Tax (IGST) lacked statutory backing prior to the amendment of Section

3(12) of the Customs Tariff Act, 1975, with effect from 16.08.2024.

(iv) whether the Adjudicating Authority committed an error of judicial

indiscipline by not granting the refund purely based on a GESTAT Final order
issued in a parallel proceeding pertaining to different Bills of Entry

-.dYrn

ii
, '-

.t :i; .
)
\N;4.5 The Appeilant vide ietter dated 22.os.2026 submitted the chorolo

important events in the case which is reproduced below.

Date Event
Appellant is a Registered importer, manufacturer & Exporter,
exporting the manufactured goods since year 2009. Appellant
has been continuing the
manufacture and export
the best of its abilities.

ir business activities of import,
of the goods in accordance with law to

Advance Authorization No 08 10142447 Dt.26.O4.201g issued
b DGFT to A llant allowed the du Exem tions in Im orts.

25-07 -2018
to

17 -10-2418

gv ol the

\

January,
2009

onwards

26-04-2018

on No 0810142447 dtd.26.O4.2Ot8
duty exemption under 22 Bills of Entry was allowed on Final
Assessment.
A list of 22 Bill of Entry is enclosed as Annexure- 1.

Appeilant had not deposited duty on imports. Such exemption
was not objected or disputed by the specified officers [Cuitoms
Officersl at RSEZ, Jamnagar. There is no SCN issued in this
case.

I For Advance Authorisati

\t g

Page 24 of 28

4.4 t have carefully gone through the case records, show cause notice and

corresponding order passed by the adjudicating authority and the defense put
forth by the Appellants in their appeal. The limited issue to be decided is as

under :
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DRI, Kolkata had raised a dispute in imports about non-
compliance of pre-import condition in Import during 13-10-2017
to O9-O1-2O19.

Appellant filed SCA No. 18097/2018 before the Hon'ble Gujarat
High Court, challenged vires and validity of the Pre-Import
Condition

Pa es 43-63 in this A eal
Union of India challenged judgment of the Gujarat High Court,
before the Hon'ble Apex Court, wherein orders of Gujarat High
Court are over ruled with directions in Para 75 by judgment of
the Hon'ble Apex Court decision dated 28-04-2023, as reported
in as union of India vs Cosmo Films Ltd - 2023 (385) E.L.T. 66
(S.C.) and in (2023) 5 Centax 286 (S.C.). {Pages 64-79 in this
Appeal l
Revenue was directed to permit all importers to claim refund or
1n ut credit whichever is a licable
CBIC Circular No. 16/2023-Cus., dated 7 -6-2023 ciarified to
make payment of duty with Applicable Interest and further
clarified that in all similar cases Bi11s of Entry may be re-called
and re-assessed for le of the IGST
Appellant vide letter dated 09-08-2023 approached the Specified
Officers at RSEZ, Jamnagar for the Re-assessment of 22 Bill of
En
As RSEZ, Jamnagar was non EDI Customs Station, RSEZ vide its
letter dated 14-08-2023 requested M/s NSDL, Mumbai under
intimation to A ellant to enable im orters to a IGST
RSEZ, Jamnagar informed Appellant to work out amount to be
paid and to obtain Bank DD from SBI, Jamnagar for amount to
be aid.
Appellant vide its letter dated 16-08-2023 informed specified
officers that they will pay amount of "lnterest" on duty "under
rotest"

29-O8-2023
Appellant obtained Bank DD from SBI on 29-08-2023 and gave it
to officers in RSEZ Jamna ar with TR-6 Challan

Annexure-II A ea1

Appellant had interim stay from Hon'ble Gujarat High court
against such payment ti11 issue was finally decided by the
Hon'ble supreme court on 28- O4-2O23. Appellant had not
de osited an du or Interest till 31-08-2023.
Application dt.25-Ol-2O2a u/s 17(5) to RSEZ to issue speaking
Order in 22 Bill of Entry [Appeal page 140 to 142]
Application dt. 25-Ol-2O24 :uls 749 of Customs Act 1962 to
RSEZ for amendin 22 Bill of Ent A eal a e 143 to 145

Application dt. 25-Ol-2024 to RSEZ, Jamnagar to issue certified
co of the said 22 Bill of En eal page 146 to 1481A

RSEZ Letter dated 13-03-2024 provided certified copies of 22

e 117 to 139

11lI

It

".1..

{O

06-02-2018

27-tt-2018

o4-o2-2019

07.06.2023

09-oa-2023

14-O8-2023

16.o8.2023

-2023

r3-03-2024

25-O1-2024

tr estion A ea1
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Hon'ble Gujarat High Court granted stay and allowed Appellant's
SCA with Maxim T\rbes co Pvt Ltd V/s. UOI- 2019 (368) E'LT 337
(Gui).

_-l

Bank DD dt.29-08-2023 and TR-6 Challan No. 1820 dt. 31-08-
2023
was deposited in State Bank of India on 31-08-2023 by RSEZ
Authorities towards amount of duty with interest for Re-

assessment of 22 Blll of Entry. Appellant has deposited of duty
Rs. 1,93,97,7951- and "lnterest" of Rs. 1,45,37 ,5451- in respect
of 22 Bills of Entry.

112 to 116

B in

ur,M4I4!



23.07.2024

23-08-2024
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Appellant filed 22 CA-1 Appeals on O1-O4-2O24 . These appeals
were filed to challenge "Re-assessment of duty" wherein payment

of Inte rest of Rs. 1,45,37,545/- made on 31-08-2023 under
protest for the said 22 Bills of trntry was challenged. These
appeals were rejected vide O-I-A No. JMN-CUSTM-OOO-APP-463
to 484-2024-25 dated 31-12-2024, passed by Commissioner of
Customs(Appeals), Ahmedabad, on time limitation, without going
into merits of case. Appellant had sought directions lo modify 22

Bill of Entry, where Appellant had paid amount of Interest "under
Protest".

In Appellant's own case, for the similar imports under AA at
Mundra, JNCH and Ahmedabad, the Honble CESTAT
Ahmedabad's Final Order No. 1 1628- 1 1630 /2024 dated 23-07-
2024, lnolding that interest is not payable, R/F and Penalty are

not sustainable n^ e 155-187
Appellant's Refund Application also forwarded by Speed Post
dated 23-08-2O24 and copy thereof also sent on 3O-08-2024 by
email.

04-o9-2024

or ot-2025

04-02-2025

09-04-2025

\2.O8.2025

Appeilant filed statutory CA-1 Appeal No. S/49-
450/CUS/JMN 12024-25 and Intimation of a virtual PH fixed on
2r.o5.2026.

Present A eal which is endin consideration & dis osal
The O-l-A dated 3l-12-2024 passed by the then Commissioner of
Customs(Appeals), Ahmedabad was challenged by Appellant in
CETAT, A'bad & Appeal No Cl10206l2O25-DB filed on 04-02-
2025.

The Hon'ble CESTAT has remanded the matter to give a reasoned
speaking order in light ofcase laws on the subject.
. The CA-1 appeals filed on O|-O4-2O24 were held to be filed

within time limit of 60 days.
o The Hon'ble CESTAT has remanded the matter to give a

reasoned s e order in 1i t of case laws on the sub ect

t lEt

iEi

27-O5-2024
Application dt. 27 -O5-2O24 for refund was filed and RSEZ's reply
dated 18-06-2024 saying that Application dL.27-O5-2O24 filed
was Pre-mature. [Annexure-lV and Appeal pages 149 - 154]

letter No. CUS/ RFD/ RD I 54 1 I 2o24-Jamnagar d,ated 25- 7O-2O24
25 10-2024

o5-12-2024

to clari submitted on 26- I 1 -20241with its rueries alon3

Refund claim

The Hon'ble CESTAT, Ahmedabad vide Final Order No

assessed Bill of Entry was on 16-03-2024 as date of

TA
fact

1 o 46 :) o2 ad et 1d 2 0B 2 o0 5 An a1epp
BD ed C Cd td eh ac eS Th He no b Ce SE T
owlall n a e oal thn e SS u ne o ath dtpp

communication of Order u s 153 of Customs Act 1962.

Under O-l-A No. JMN-CUSTM-000-APP-273 to 294-2025-26
dated 02-09-2025, wherein it has been held as under:-.
o interest cannot be levied on the IGST in the absence ofany

enabling provision under the Customs Tariff Act 197S.
Conse resent case isuentl the interest recovered in the

02-09-2025
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ot-o4-2024
to

31-12-2024

a\

RSEZ, Jamnagar by its letter dated O4-O9-2O24 forwarded
Refund Appiication by to DC, Customs(Refund), Division,
Jamnagar.

The impugned O-I-O No. 65/DCIRD/2024-25 dated 05-12-
2024 by Deputy Commissioner, Customs, Jamnagar [rejected

Issue of "No interest liability" is decided in similar case of
importer M/s A. R. Sulphonates Pvt Ltd vs UOI-(2O25]1 29
Centax 212 (Boml = 2025 (393) E.L.T. 246 (BorrL.)= 2O25.\+lX
TMI 578 - Bombay HC in addition to Appellant's own case by.bfie "
Hon'ble CESTAT's Final Order dt.23-07-2024. ',' 

f],
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without authority of law and cannot be retained by the
Department in terms of Article 265 of the constitution of
India; it is liable to be returned / refunded to the Appellant.
Accordingly, the impugned Re-assessment orders for such
recovered Interest on 31-08-2023 are unsustainable in law
and, therefore, its recovery of such Interest is liable to be set
aside.

r Set aside Re-assessment orders to the extent they have
recovered interest on 31-08-2023 and modify 22 Bills of
Entry u/s 149 of Customs Act 1962, with directions to proper
officers to allow consequential relief to Appellant as refund for
amount of "Interest" Rs. 1,45,37,545/-, deposited on 31-08-
2023, which was not payable and paid on 31-08-2023 for 22
Bills of Ent

O-I-O No. 39 IDC/RDl2025-26 dated23-12-2025 issued by DC,
Customs Division, Jamnagar allowed Refund of Rs.
1,45,37
Intimation of a virtual PH fixed on 21 .O5.2026 in the Customs
CA-1 Appeal No. S/a9-450lCUS/JMN/2024-25 filed by
A e1lant

Thus, from the above chronologz of events it can be seen that the Appellant has

received the refund of Rs. 1,45,37,5451- vide 39IDC/RDI2O25-26 dated

23.12.2025 issued Deputy Commissioner, Customs Division, Jamnagar and the

same is available on record also. The details of Bills of Entry and applicabie

refund amount in each Bill of Entry is tabulated below.

847298

851657

23.1.2.2025

2r-05-2026

Sr.No. Bill of Entry No. Bill of Entry Date rGST (d18%

1 2010638 25.O7.20t8 42957C)

Interest

635474

2 20to639 25.O7.20t8 829570

.) 2010640 25.O7.20)A 1106094 847298

4 25.O7.2018 1 106094

5 20ro643 25.O7.2018 1106094

6 201064r 25.O7.2018 553047

7 201i160 06.08.2018 1097189

847298

423649

835066

B
\

20t 1966 23.08.2018 836889 63 1 106

rEx 2017965 23.08.2018 836889 63 1 106

r.\a) 2012424 07.o9.2018 855407

W,)il 2012827 07.o9.20t8 855407

639798

639798

.H-/ 2012944 10.09.2018 1140543

{s 2012985 10.09.2018 855407 63a743

20131t4 12.O8.2018 855407 638743t4

15 2013t57 20.o9.2018

20.o9.2018

855407

20053216 2013554

77 2015175 17.10.2018 391304 286241

2015t7 t 17.10.2018 t1739tt

17.10.2018 t173911,

458724

85872419 20t5170
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635474

20to642
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638743
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20 2015172 17.1O.2018 1173911 858724

2l 2015173 t7.1o.20t8 782607 572483

20151.74 17.10.2018 782607 572483

Total t9397795 14537545

File No. 3/49450/CUS/JMN/2024-25

Thus, the main plea of the Appellant i.e. release of refund claim of Rs.

1 ,45,37 ,545 I - stands addressed, therefore, there is no discussion and findings

required to be given in the case.

5. In view of the above frndings, the present appeal filed by the Appellant is

dismissed as having become infructuous.

$
e>' lo

(Vishwajeet Singh)
Commissioner (Appeals),

Customs, Ahmedabad
F. No. S/49-4s0lCUS/JMN I 2o24-2s

By Registered post A.D/Email

M/s Chiripal Polv Films Ltd., 3'd & 4tgh Floor, Chirirplai House, Shivranjani
Cross Rods, Satellite, Ahmedabad, Gujarat-3800 12

Copy to,
1. The Chief Commrssioner of Customs, Gujarat, Custom House,

Ahmedabad. (emaii: ccoahm-guj@nic.in ).

2. The Commissioner, Customs (Prev), Jamnagar.
3. The Deputy/Assrstant Commissioner, Custom Division, Jamnagar.
4. Guard File
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