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' Under Section 129 DD| 1) of the Customs Act, 1962 (as amended), in respect of the

following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

FPafif@aamfRdand/ order relating to -

(@)
(@)

S T — e ——— -

‘ e -

any goods importeﬂn baggage.

YR ARG &b (e TS AR A RIS E A S RIS AT U AT T s fraarad
FHIE!.

| |
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[at their place of destination in India or so much of the quantity of such goods as has not

e, 1962 HAWTIK TUTSABH NI IR S ag I chaTTaT B ST

any gnods_ii)aded ina Eonveyance for importation into India, but which are not unloaded

been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

Paymer_jjr?if'aa\ﬁi.ik_é:%---fx}'ai-d-ed"iﬁ-Ehapter X of Customs Act, 1962 and the rules made
thereunder.

i R S :E. T e e e e

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

BICBITEE, 1870DHGH. 6 HTYA! 1 BHUHAAUTRAPTILHTHRGHAIIDT 4

(@) |

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

(@
| )

TAGGRTAA B HATATHIUHANGIS! 4 Wiadr, afea

{b)

4 copies of the ()rd(-:r-i_r_l—Original, in addition to relevant documents, if any

(M

| gAlarrbfogamdeTat 4 wfagr

\ (c) |
| |

4 copies of the Application for Revision. i

TG UIHTA GG TR oh U HTR[eH U TTaH, 1962 (@UTEITE)
Afrufaetasemreite, ¥l qus wefleiR R ari=amareds. 200.-

(UG TN AT 1000/-(FUCLH GATHTH o~
SramfmmreTe), SwafRayrarermiRE gt

% . R.6 Digufai, A
feR[e®, AT TATeTS, TTARTaTE S IRTRT %.200/-
AMafeTrarERfa eI ETRs.1000/-

(@

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

Hed. 2 ' -
L BB (CREI R RIE NI I SRR (G C s s o e g s E et
arrenAfufay 1962 FURT 120 T (1) Fafawhid v -3

[n"F:EQpE(.'I of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

'\'ﬂ'ﬂﬂ_]ﬁ?, %ﬁuawmgmﬁmmmﬁﬁqm [ Customs, Excise & Service Tax Appellate

w0, ufirtadadts J Tribunal, West Zonal Bench
|
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R IHTTE, Sg AT HE, e TRUTATRYE, 3R | 2nd Fld()r, BahumaliBhavan, T

ar, 3fgHAIEIG-380016 Nr.Girdhar Nagar Bridge, Asarwa,
Ahmedabad-380 016

drargrewmafitan, 1962 HIURT 129 T (6) ot AHIRCR T, 1962 BIURT 129
o) FeraerdiasaryafifagerdargRaeg-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

ER L IECESI LU IS Rk e [T I FU I Ea e 1

where the amount of duty and interest demanded and penalty levied by any officer of

rupees;

]
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand ]
|
|
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(b)

where the amount of duty and interest demanded and penaltﬁevied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(N

TR RS TP R TP H U R G R T AT b H R AT A YT AT AT S & 1
FUUARIAREE YUR @ Ial gHgwRUT .

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(Y)

ww&mﬁwa@mvﬁamﬁ TGS E 108 HETHTIWR, SeehaIRehuacsiaaaHe, W’a?
104 HSTHCIR, STghaccsfaarie, srler@smgT|

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the dutv.
demanded where duty or duty and penalty are in dispute, or penalty, where penalty r:l]une+

is in dispute. <~‘

SHTTTIREIURT 129 (T) Soraiaadiaun UeurraHaR RIS HEAGATH - ()

A ARBRIGIRTE G S YRS ergarsravaaEs fgfegmgsdia - - sryar

@) SR T RTETR bR Tl e e e R ' |

Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal- ! ‘
(a) in an appeal for grant of stay or for rectification of mistake or for any other pﬁrpose: or

(b) for restoration of an appeal or an application shall be accompanicd by a fee of five
Hundred rupees.
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ORDER-IN-APPEAL

Mr. Darshan Rajeshbhai Dodiya, Vaijanath Mandir Same, Bhurakhiya,

Damnagar, Amreli — 365220 (hereinafter referred to as “the appellant”) has
filed the present appeal in terms of Section 128 of the Customs Act, 1962
against Order in Original No. 110/ADC/VM/O&A/2023-24, dated
17.07.2023 (hereinafter referred to as “the 'ulnpugned order”) passed by the
Additional Commissioner, Customs, Ahmedabad (hereinafter referred to as

“the adjudicating authority”).

D Briefly stated, facts of the case are that on the basis of passenger
profiling and suspicious movement, the appellant, holding Indian Passport
No. S 4446915, who had arrived from Bangkok by Thai Smﬂc Flight No WE
341 on 09.03.2023, was intercepted by the officers of Customs, Air
Intelligence Unit (AIU), SVPIA, Customs, Ahmedabad, while he was
attempting to exit through Green Channel without making any declaration
to Customs, as recorded under Panchnama proceedings déted 09.03.2023
in presence of two independent witnesses for his personal search and
examination of his baggage. The appellant was carrying one brown
coloured airbag and one plastic bag. On being asked whether he was
carrying any contraband goods in person or }n baggage to which he denied.
The appellant, as directed by the Custom officers, removed all the metallic
objects such as mobile, watch etc. and kept in a plastic tray and passed
through the DFMD. However, no beep sound was heard indicating there

was nothing objectionable/metallic substance on his body/clothes.

Thereafter, the appellant move to the AIU Office located opposite Belt No. 5
of the Arrival Hall. Terminal-2, SVPI Airport, Ahmedabad along with ‘his -
baggage. The officers checked the baggage of the appellant thoroughly"in

presence of panchas but nothing objectionable was found. Then, the AIU
officer asked the appellant again if he is having anything dutiable which is
required to be declared to the Customs to which the appellant denied.
Thereafter, the AIU officers checked the airport trolley on which the
appellant has loaded his luggage and it was noticed that two square
shaped material wrapped in aluminum foil had been pasted with the help
of double sided tape under the airport trolley. The AIU officer recovered the
said two square shaped material and after removing the double sided tape
and aluminum foil it was found that the same are two cut gold bars with

embossing "Valcambi Suisse".

2.1 The Government Approved Valuer, Shri Kartikey Vasantrai Soni, on
request of the Customs officers, confirmed that the said recovered 02 cut
bars weighing 978.800 grams are of gold of 24 kt purity. He vide his
Valuation Certificate No. 1127/2022-23, dated 09.03.2023 confirmed that

8/49-271/CUS/AHD/2023-24 Page 4 of 20
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the gold was having purity of 995.0/24Kt. and was valued at Rs.‘

! 47,89,366/- (Tariff Value) and Rs. 55,69,372/- (Market Value) which has
. been calculated as per the Notification No. 11/2023-Customs (N.T.), dated.
28.02.2023 (Gold) and Notification No. 12/2023-Customs (N.T.), dated

02.03.2023 (Exchange Rate).

2.2 The two cut gold bars weighing 978.800 grams and having purity
995.0/24 Kt., recovered from the appellant, were seized vide Panchnama
dated 09.03.2023, under the provisions of Customs Act 1962, on the
reasonable belief that the said cut gold bars were smuggled into India by
the appellant with an intention to evade payment of Customs duty andi

accordingly the same were liable for confiscation under Customs Act 1962

read with Rules and Regulation made thereunder. |

: 2.3 Statement of the appellant was recorded on 09.03.2023 underi
! Section 108 of the Customs Act, 1962, wherein he, inter-alia, stated t.hat‘
he is one of the partners of M/s. Diamond Tours, Damnagar and the other
' partner is Shri Kaushik Barot who is his friend. He further stated that he |
lives with his mother, brother, uncle and aunty, that they have a company
in the name of M/s. J.K. Steel Fabrication which is doing fabrication works
and the said firm is being looked after by his uncle and his brother. He
went to Bangkok on 06th March, 2023 for the purpose of making
arrangement viz, Booking of hotel, transportation ete. for their four clients
and that other purpose of his visit was to have a discussion with the
officials of M/s. Bangkok Palace, Bangkok regarding hiring of two rooms

~~ 75~ Jor one year. His partner Mr, Kaushik Barot has booked his to and fro

ghing 978.800 grams of purity 995.0/24KT and having market value of |
.s.55,69,372/ and Tariff value of Rs.47,89,366/- were recovered from him |
i and he agreed with the contents of the panchnama. He further stated thatI
he has never indulged in any smuggling activity in the past and'this is the
first time he has brought Gold into India concealing the same under the
airport baggage trolley. He confirmed that he is aware that smuggling of
gold without payment of customs duty is an offence and since he had to
clear the gold bars without payment of Customs duties, he did not make
any declarations in this regard and has opted for green channel so that he‘

can attempt to smuggle the Gold without paying customs duty.

|

2.4 The above said cut gold bars totally weighing 978.800 grams, |

I having purity 995.0/24 Kt. and having Tariff Value of Rs. 47,89,366/- and

Market Value of Rs. 55,69,372/-, recovered from the appellant, were |

attempted to be smuggled into India with an intent to evade payment of
|
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Customs duty by way of concealing the same under the airport trolley,

which was clear violation of the provisions of Customs Act, 1962. Thus, on

a reasonable belief that the cut Gold bars weighing 978.800 grams were |

attempted to be smuggled by the appellant were liable for confiscation

under Section 111 of the Customs Act, 1962, they along with the packing |

materials were placed under seizure under Section 110 of the Customs Act,

1962 vide Seizure Memo Order dated 09.03.2023.

2.8 The appellant had dealt with and actively indulged himself in the |

instant case of smuggling of gold into India. The appellant had improperly
imported two cut gold bars totally weighing 978.800 grams having purity
995.0/24 Kt. and having Tariff Value of Rs. .47,89,266/— and Market Value
of Rs. 55,69,372/-. The said two cut gold ba:s were concealed by the

appellant under the airport trolley and not declared to the Customs. The |

appellant opted green channel to exit the Ajrport with deliberate intention
to evade the payment of Customs Duty and fraudulently circumventing the

restrictions and prohibitions imposed under the Customs Act 1962 and

other allied Acts, Rules and Regulations. Therefore, the improperly

imported two cut gold bars totally weighing 978.800 grams of purity
995.0/24 Kt. by the appellant by way of concealment under the airport

‘trolley without declaring it to the Customs on arrival in India cannot be

treated as bonafide household goods or personal effects. The appellant has

thus contravened the Foreign Trade Policy 2015-20 and Section 11(1) of

the Foreign Trade (Development and Regulation) Act, 1992 read with

Section 3(2) and 3(3) of the Foreign Trade (Development and Regulation)
Act, 1992.

2.6- Further, as per Section 123 of Customs Act 1962, the burdef; df
proving that the two cut gold bars totally weighing 978.800 grams of purli.fc_y,.
995.0/24 Kt. and having Tariff Value of Rs. 47,89,366/- and Market Valué_
of Rs. 55,69,372/-, concecaled by the appellant under the airport trolley
without declaring it to the Customs, are not smuggled goods, is upon the

appellant.

2.7 A  Show Cause Notice bearing F. No. VIII/10-14/SVPIA-
D/O&A/HQ/2023-24, dated 02.05.2023 was issued to the appellant
proposing for confiscation of two cut gold bars totally weighing 978.800
grams of purity 995.0/24 Kt. and having Tariff Value of Rs. 47,89,366/-
and Market Value of Rs. 55,69,372/-, concealed by the appellant under the
airport trolley seized under Panchnama dated 09.03.2023, confiscation of
packing material i.e., aluminium foil and adhesive tape used for packing
and concealment of seized gold bars and for imposition of penalty upon the

appellant under Section 112 of the Customs Act, '1962.

|
|
|
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2.8 The Adjudicating authority, vide the impugned order, has ordered
for absolute confiscation of two cut gold bars totally weighing 978.800
grams of purity 995.0/24 Kt. and having Tariff Value of Rs. 47,89,366/ -
and Market Value of Rs. 55,69,372/- under the provisions of Section
111(d), 111(f, 111(), 111(j), 111()) and 111(m) of the Customs Act, 1962. |
The adjudicating authority has also ordered for absolute confiscation ofi
. packing material i.e., aluminium foil and adhesive tape used for packing

and concealment of seizedl gold bars. The adjudicating authority imposed
penalty of Rs. 19,00,000/- on the appellant under Section 112 (a) (i) of the l

Customs Act, 1962.

3. Being aggrieved with the impugned order, the appellant has filed
the present appeal and mainly contended that;

e« He cannot be declared as the owner of goods, merely because, he
possessed an Offending Trolley on which the Offending Gold was |
discovered.

e If the ownership of the Offending Gold is in question, the personal
penalty on the Appellant is unjustified and ex facie illegal. :

e In the absence of any corroborative evidence or statement against
the statement .of the appellant, the fastening of ownership as a

! ' consequence of driving an Offending Trolley is not only far-fetched

| but also not within the ambit of "preponderance of possibility" as is |

the minimum threshold required for Adjudicating confiscation and
the consequent individual penalty.

The Offending Trolley, which is the most important part of the

evidence has never been linked to the appellant directly or even in

an implied manner. The origin of the Offending Trolley till the time

of its interception in the hands of the appellant has not been even

been investigated let alone corroborated. The offending gold waS°:

found secured by Aluminum foil with an adhesive tape on ani

| airport trolley which caused the revenue to proceed with thel :

| present search ' proceedings and the present proceedings are‘I '
nothing but the consequence of such search process. |

e The airport trolleyl which was neither a part of accom’panymg:
baggage nor a part of his person was never secured nor seized by
the revenue authorities and without such a seizure of the airport
trolley which admittedly is the carrier of the contraband of the
offending gold any case made out of improper search is to be known
as the principals of the "Doctrine of fruit of a poisonous tree.”

e Revenue has failed miserably to show proximate "cause of action” or

-

"probable cause" in launching the present proceedings and for this |

$/49-271/CUS/AHD/2023-24 Page 7 of 20 f




reason alone, order in origin has to fail. In such circumstances, the
order in origin may be sct aside in the interest of justice.

e The Hon'ble Supreme Court in the case of Kamlakshi Finance
Corporation reported at 1991 (55) ELT 433 has held that the
adjudicating authorities and the appellate authorities have to give
utmost regard to the orders passed by the Tribunal inasmuch as
the order of the Tribunal is binding on all the adjudicating and |

| appellate authorities under it and the principles of judicial |
discipline are to be followed, whereby the order of a Higher Forum

' b is binding upon all the other lower authorities below it. In the :

present case, the order passed by the adjudicating authority is i

|

passed by disregarding the legal precédents as set forth by the

superior authorities and, therefore even otherwise the impugned
order is liable'to be set aside in the interest of justice.
4, Shri M. B. Bhansali, Advocate, appeared for personal hearing on
12.03.2025 on behalf of the appellant. He reiterated the submissions made |
in the appeal memorandum. During personal hearing, the Advocate

submitted additional submission wherein he submitted that:

< The appellant is original owner of the two gold bars and which were
recovered from his possession. The appellant is not a carrier so also

he purchased the gold from his savings and some amount borrowed

from his friend. '

»
0..

The appellant had two gold bars weighing up to 978.800 grams'f__"-’-.f
which worth of Rs. 55,69,372/- and the appellant had brought fhe,=

same for making jewelry for his family in Amreli.

*

< It is not the case that the appellant want to sell the gold for profit -~
into India after the same is handed over to the appellant. The gold‘
was imported for the bone-fide use as per the rules and the appellant
is and was ready and willing to pay the applicable duty in that

regard.

“ As regards penalty, it is submitted that the appellant is an innocent
person. It may be appreciated that there are absolutely no incidents.

Not even a single case other than the present one is booked against

the appellant herein. Not even a single Show-cause Notice other than

1 the impugned Show-cause Notice is issued to the appellant till date.
Moreover, it is pertinent to appreciate that the appellant is a
bonafide person. Therefore, in the interest of justice, penalties
imposed upon the appellant under Sections 112(a)(i) may be set

aside.
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% It is submitted that, the fact that gold is not a prohibited item, for!
import it is also evident from perusal of list of prohibited items for |

import. Therefore, the gold in question may be released.

< In the said matter the list of prohibited items is as below....
i. Pornographic and obscene materials
ii. Maps and literature where Indian external boundaries have been
shown incorrectly.
iii. Narcotic Drugs and Psychotropic Substances.
iv. Counterfeit goods and goods violating any of the leg-ally!
enforceable intellectual propcrty right. |
v. Chemicals mentioned in schedule 1 to the Chemical weapons‘

convention of U.N.1993. |
s The appellant have never indulged in any smuggling activity'in past.:
He is not habitual offender and never involved in this type of similar

offence earlier.

% Gold in question was not ingeniously concealed and quantity is not

large. It is request to be released on nominal RF and Penalty.

<+ The gold bars deserve to be released and handed over to the

appellant, who is ready and willing to pay duty on that behalf.
% The appellant further relied upon the following decisions: E
|

'[ (i) Wagqar Versus Commissioner of Customs (Preventive), Lucknow
[2024(387) E.L.T. 91 (Tri.-AllL)] i
‘Commissioner of Customs, CSI Airport, Mumbai Versus Mr
Mohammed Yasar Ballor Ibrahim [Order No. 67/2023-/

CUS(WZ)/ASRA/MUMBAI]

(iii)  Shri. Balanadukkam Muhammed Versus Pr. Commissioner of
Customs, CSMIA, Mumbai [Order No. 355/2023-(2USI
(WZ)/ASRA/MUMBATI|. '

9. [ have gone through the facts of the case available on record,

grounds of appeal and submission made by the appellant at the time of

personal hearing. It is observed that the issues to be decided in thei

present appeal are as under;

i
!
|
[

(a) Whether the impugned order directing absolute confiscation
of two cut gold bars totally weighing 978.800 grams of purity
995.0/24 Kt. and having Tariff Value of Rs. 47,89,366/- and Market!
Value of Rs. 55,69,372/- without giving option for redemption under|
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Section 125(1) of Customs Act, 1962, in the facts and circumstances

‘ |
of the case, is legal and proper or otherwise; '

(b) Whether the penalty amounting to Rs. 19,00,000/- imposed ‘
on the appellant under Section 112(a)(i) of the Customs Act, 1962, in
the facts and circumstances of the case, is legal and proper or

otherwise.

6. It is observed that, on the basis of passenger profiling and |
suspicious movement, the appellant, holding Indian Passport No. S
4446915, who had arrived from Bangkok by Thai Smile Flight No WE 341
on 09.03.2023, was intercepted by the officers of Customs, Air Intelligence
Unit (AIU), SVPIA, Customs, Ahmedabad, while he was attempting to exit
through Green Channel without making any declaration to Customs. The
appellant was carrying one brown coloured airbag and one plastic bag. On
being asked whether he was carrying any contraband goods in person or in
baggage to which he denied. The officers checked the baggage of the
appellant thoroughly in presence of panchas but nothing objectionable was
found. Then, the AIU officer asked the a};pellant again if he is having

anything dutiable which is required to be declared to the Customs to which

|

‘ the appellant denied. Thereafter, the AIU officers checked the airport trolley
! on which the appellant has loaded his luggage and it was noticed that two
| square shaped material wrapped in aluminum foil had been pasted with
the help of double sided tape under the airport trolley. The AIU officer
recovered the said two square shaped material and after removing the
double sided tape and aluminum foil it was found that the same are two |
cut gold bars with embossing "Valcambi Suisse". The Governmefnt—wfx
Approved Valuer, Shri Kartikey Vasantrai Soni, on request of the Cﬁstom&,@, N
officers, confirmed that the said recovered 02 cut Gold bars w'tmghmgl;
978.800 grams are of 24 kt purity. He vide his Valuation Certfﬁcaté_‘_No. r
1127/2022-23, dated 09.03.2023 confirmed that the gold was havi‘ﬁg;-:’
purity of 995.0/24Kt. and was valued at Rs. 47,89,366/- (Tariff Value) and

Rs. 55,69,372/- (Market Value). The appellant did not declare the said gold

| before Customs when he was asked. These facts have also been confirmed
in the statement of the appellant recorded under Section 108 of the
Customs Act, 1962 on 09.03.2023. There is no disputing the facts that the
appellant had not declared possession of gold at the time of his arrival in
India when asked to do so. Thereby, he has violated the provisions of
Section 77 of the Customs Act,1962 read with Regulation 3 of the Customs
Baggage Declaration Regulations, 2013. These facts are not disputed.

6.1 ‘I find that it is undisputed that the appellant had not declared the |

“ | seized gold to the Customs on his arrival in India when he was asked to
$/49-271/CUS/AHD/2023-24 ' Page 100f20 |
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declare the same before the Customs Authorities. Further, in hisr
statement, the appellant had admitted the knowledge, possession, carriage, |
non-declaration and recovery of the seized gold. The appellant had, in hi,si
confessional statement, accepted the fact of non-declaration of gold beforet
Customs on arrival in India. Therefore, the confiscation of gold by theI
- adjudicating authority was' justified as the applicant had not declared the
same as required under Section 77 of the Customs Act, 1962. Since the,
confiscation of the seized gold is upheld, the appellant had r,enderedl

himself liable for penalty under Section 112 (a)(i) of the Customs Act, 1962.

6.2 1 have also perused the decisions of the Government of India passed |
by the Principal Commissioner & ex officio Additional Secretary to the
Government of India submitted by the appellant. I find that the Re.\risionaryi
Authority has taken a view that failure to declare the gold and failure to
comply with the prescribed conditions of import has made the impugncd:

‘ gold “prohibited” and therefore they are liable for confiscation and t.heI
‘ appellant is consequently liable for penalty. Thus, it is held that the
undeclared two cut gold Ibars totally weighing 978.800 grams of purity
995.0/24 Kt. and having Tariff Value of Rs. 47,89,366/- and Market Value
of Rs. 55,69,372/- are liable to confiscation and the appellant is also liable

to penalty.

6.3 In this regard, I also rely the judgement of the Hon'ble Supreme
Court in the case of Om Prakash Bhatia Vs Commissioner of Customs,

lhi 2003 (155) E.L.T. 423 (SC) wherein it is held that;

nder the Act or any other law for the time being in force, it would IfJeI

&-‘.
2
'ﬁé, el ssats (a) if there is any prohibition of import or export of goods
*

considered to be prohibited goods; and (b) this would not include any |
such goods in respect of which the conditions, subject to which the goods |
‘ are imported or exported, have been complied with. This would m.ean‘
that if the conditions prescribed for import or export of goods-are not
complied with, it would be considered to be prohibited goods. T his would
also be clear from Section 11 which empowers the Central Government to
prohibit either ‘absolutely’ or ‘subject to such conditions’ to be fulfilled
before or after clearance, as may be specified in the notification, the
import or export of the goods of any specified description. The notification
can be issued for the purposes specified in sub-section (2). Hence,I
prohibition of importation or exportation could be subject to certain |
prescribed conditions to be fulfilled before or after clearance of goods. If |

conditions are not fulfilled, it may amount to prohibited goods......... ':

-
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It is apparent from the above judicial pronouncement that even though |
gold is not enumecrated as prohibited goods-under Section 11 of the

Customs Act, 1962, but it is to be imported on fulfilment of certain |

conditions, still, if the conditions for such import are not complied with,

then import of gold will fall under prohibited goods. Hence, I find no |

infirmity in the impugned order on this count.

6.4 In respect of absolute confiscation of two cut gold bars totally
weighing 978.800 grams of purity 995.0/24 Kt. and having Tariff Value of
Rs. 47,89,366/- and Market Value of Rs. 55,69,372/-, it is observed that

the adjudicating authority in the instant case relying on the decisions of

Honble Supreme Court in the case of Om Prakash Bhatia Vs

Commissioner of Customs, Delhi 2003 (155) E.L.T. 423 (SC), Hon’ble High
Court of Madras in the case of P Sinnasamy [2016 (344) ELT 1154 (Mad)],
Hon’ble Kerala High Court in the case of Abdul Razak [2012 (275) ELT 300
(Ker), Honble High Court of Madras in the case of Samynathan
Murugesan [2009 (247) ELT 21 (Mad)], Malabar Diamond Gallery Pvt. Ltd
[2016-TIOL-1664-HC-MAD-CUS|,  Order No 17/2019-Cus  dated
07.10.2019 in F. No. 375/06/B/2017-RA of Government of India, Ministry
of Finance, Department of Revenue — Revisionary Authority in the case of
Abdul Kalam Ammangod Kunhamu in paras 27 to 33 of the impugned

order, had ordered for absolute confiscation of two cut gold bars totally

weighing 978.800 grams of purity 995.0/24 Kt. and valued at__Rs:_f':;_._f -

47,889,366/~ (Tariff Value) and Rs. 55,69,372/- (Market Value).

6.5° It is observed from the facts and records of the present casc\that
the appellant had concealed two cut gold bars wrapped in aiurninid‘rj{_{.'g‘_j@’l_“__ /

and pasted with help of double sided tape under the airport trolley with af-

intention to smuggle the same without payment of duty. The gold was
detected during éxamination of the airpdrt trolley when the appellant was
intercepted on the basis of profiling and suspicious movement. The
appellant in his statement recorded under Section 108 of the Customs Act,
1962 on 09.03.2023 had admitted that he is aware that smuggling of gold
without payment of customs duty is an offence and since he had to clear
the gold bars without payment of Customs duties, he did not make any
declarations in this regard and has opted for Green Channel so that he can
attembt to smuggle the Gold without paying customs duty. He confirmed
the content of the Panchnama dated 09.03.2023 under which two gold cut
baré totally weighing 978.800 grams of purity 995.0/24KT and having
market value of Rs.55,69,372/ and Tariff value of Rs.47,89,366/- were
recovered from him and he agreed with the contents of the panchnama.

Thus, the present case is not of simple non declaration of gold but an act of
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smuggling, as the gold was concealed in airport trolley with an intention to
smuggle the same without payment of duty for commercial reasons. The
appellant has not submitted any evidence for substantiating the

transactions for purchase of gold in such a quantity.

6.6 In this regard, I rely upon the decision of the Hon’ble Tribunal,
Bangalore in the case of V.K. MOHAMMAD ALl Versus COMMISSIONER OF|
CUSTOMS, COCHIN [2019 (369) E.L.T. 1538 (Tri. -~ Bang)|, wherein the Honble
Tribunal has upheld ‘the decision of adjudicating authority for absolute|
confiscation of undeclared seized gold. The relevant paras are as under: |

- |
6. The brief issue for consideration in the case is to decide whether the |
adjudicating authority as a discretion to release the gold confiscated or
the seized gold requires allowing to be redeemed on payment of fine in
lieu of confiscation in terms of Section 125 of the Customs Act, 1962.
Section 125 of the Customs Act reveals as under:

“(1) Whenever confiscation of any goods is authorized by this Act, the
officer adjudging it may, in the case of any goods, the importation or
exportation whereof is prohibited under this Act or under any other law
for the time being in force, and shall, in the case of any other goods, give |
to the owner of the goods or, where such owner is not known, the person ‘
Jfrom whose possession or custody such goods have been seized, an |
‘ option to pay in lieu of confiscation such fine as the said officer thinks fit ‘
- |
|

o o Provided that, without prejudice to the provisions of the proviso to sub-
b -\i _‘;\ section (2) of Section 115, such fine shall not exceed the market price of
o\ the goods confiscated, less in the case of imported goods the duty

\
‘5| lchargeable thereon.
e

(2) Where any fine in lieu of confiscation of goods is imposed under sub-
section (1), the owner of such goods or the person referred to in sub-
section (1), shall, in addition, be liable to any duty and charges payable
in respect of such goods.”

°

6.1 A plain reading of the above provision gives understanding that
while the adjudging officer may permit the redemption of goods on
payment of fine in lieu of confiscation of goods which are prohibited in
nature, he shall, in the case of other goods, ‘may’ permit redemption on |
payment of fine in lieu of confiscation.

|

6.2 There are two situations which emerge out of the legal position
; which needs to be addressed, firstly, whether the impugned goods are
| in the nature of prohibited goods wherein the adjudicating authority has |
an option to permit the goods to be redeemed on payment of fine in lieu |
of confiscation. Secondly, whether the adjudging officer has a discretion
so as to allow or not such goods to be redeemed on payment of fine in
lieu of confiscation.

L. :
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6.3 For an appreciation of the same, it is required to see what are
prohibited goods is Section 2(33) of the Customs Act, 1962 defines |
prohibited goods as follows :

Prohibited goods means “any goods, the import or export on which is
subject to any prohibition under this Act or any other law for the time
being in force but does not include any such goods in respect of which
the conditions subject to which the goods are permitted to be imported or
exported have been complied with.”

In view of the above, for the goods to' acquire a nature of being
prohibited who either be prohibited under Customs Act or any other law
for the time being in force or the goods should have been imported
wherein the conditions subject to which the goods are permitted to be
imported are not complied with. Admittedly, the impugned gold is not
prohibited either under Customs Act or any other law for the time being
in force at the material time. As per the records of the case, the appellant
have not submitted anything to show on record that the goods have
been properly imported. It is to be inferred that the impugned gold has
been imported without following the due process of law that is to say
without following the procedures thereof. Therefore, it is to be held that
the impugned goods have acquired the nature of being prohibited goods
in view of Section 2(33) of the Customs Act, 1962.

6.4 Having found that the impugned goods have acquired the nature of
prohibited goods, the issue which remains to be decided as to whether
the adjudicating authority can exercise [its] discretion to allow the goods
to be redeemed. Going by the wordings of Section 125, it is clear that in
% such circumstances ie. whether the goods are prohibited, ;h’,é
‘ adjudicating authority ‘may’ permit the redemption. That being the case ."' :
| the Tribunal cannot sit in judgment over the discretion exercised by th.e
| competent authority duly empowered under the statute. We find that as. s
submitted by the Learned DR, the Hon’ble High Court of Madras haS o e Gl
categorically held that: “When a prima facie case of attempt to smuggle “"--i;—
the goods is made out, it is not upon the Tribunal, the issue not give
positive directions to the adjudicating authority, to exercise option in
favour of the respondents”. We also find that this Bench of the Tribunal
(supra) in a case involving identical circumstances has upheld the
absolute confiscation of gold biscuits of foreign origin seized from a
passenger who claimed that the same were purchased in Mumbad.

7. In view of the above, we find that the Order-in-Appeal does not
require any intervention and as such the appeals are rejected '

| 6.7 I also rely upon the decision of the Hon'’ble Tribunal, Bangalore in
the case of Ismail Ibrahim Versus Commissioner of Customs, Bangalore
[2019 (370) ELT 1321 (Tri Bang)], wherein the Hon’ble Tribunal following |
the decisions of Hon’ble High Court of Kerala in the case of Ambali
Karthikeyan [2000 (125) ELT 50 (Ker)] and Hon’ble High Court of
Karnataka in the case of K. Abdulla Kunhi Abdul Rahaman [2015 (330)

ELT 148 (Kar)] had upheld the absolute confiscation of gold in case where

n two gold bars weighing 2000.14 grams were concealed discreetly in the
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' baggage wrapped in white paper and kept in plastic pouch. In present case
also, substantial quantity of gold i.e. 978.800 grams concealed in the
airport trolley. !

6.8 I further rely upon the recent decision of the Hon’ble Revisionary
Authority vide Order No. 251/2023-CUS (WZ)/ASRA/MUMBAI, dated
21.02.2023 on similar issue i.e. attempt to bring undeclared gold in form of
02 kadas and 03 chains concealed in hand bag in the case of Shri Deepak!
Rupani, wherein the Hon’ble Revisionary Authority has upheld the,
absolute confiscation of 1166.680 grams of gold valued at Rs. 30,27,534/-|
(Tariff Value) and Rs 33,95,040/- (market value). The relevant paras are!

| reproduced as under:

|
|
{ “7.  The Government has gone through the facts of the case. The two |
gold bars were found qniy when the hand bag of the applicant was
screened.. The Applicant had not filed any declaration of dutiable goods
before the Customs as required under Section 77 of the Customs Act,
1962. The quantity of gold recovered is substantial and in form of
ornaments i.e. 2 nos of karda and 3 chains. The confiscation of the gold
is therefore justified and thus, the Applicant had rendered himself liable

for penal action.

%8 Further, 2 Apple watches were found in the handbag of the applicant
=4
\\, \q@longwith an invoice showing the value of the watches, Free baggage

llowance of Rs. 50,000/ - was given to the applicant.

|
|
|
;. 9. The Hon'ble High Court Of Madras, in the case of Commissioner Of ‘
‘ Customs (Air), Chennai-l V/s P. Sinnasamy reported in 2016 (344) |
| E.E.T. 1154 (Mad), relying on the judgment of the Apex Court in the case
| of Om Prakash Bhatia v. Commissioner of Customs, Delhi reported in |
2003 (155) ELT. 423 (S.C.), has held that if there is any prohibition of |

import or export of goods under the Act or any other law for the time

being in force, it would be considered to be prohibited goods; and (b) this

would not include any such goods in respect of which the conditions,

subject to which the goods are imported or exported, have been complied

with. This would mean that if the conditions prescribed for import or

export of goods are not complied with, it would be considered to be

prohibited goods ..... ‘Hence, prohibition of importation or exportation

after clearance of goods. If conditions are not fulfilled, it may amount to

|
could be subject to certain prescribed conditions to be fulfilled before or ‘
| prohibited goods. It is thus clear that gold, may not be one of the |
|

enumerated goods, as prohibited goods, still, if the conditions for such
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import are not complied with, then import of gold, would squarely fall

under the definition, "prohibited goods”.

1'0. Further, in para 47 of the said case the Hon'ble High Court has

observed "Smuggling in relation to any goods is forbidden and totally
‘ prohibited. Failure to check the goods on the arrival at the customs
| station and payment of duty at the rate prescribed, would fall under the
| second limb of section 112(a) of the Act, which states omission to do any
act, which act or omission, would render such goods liable for
confiscation.......... Thus, failure to declare the goods and failure to
comply with the prescribed conditions has made the impugned gold
"prohibited" and therefore liable for confiscation and the Applicant thus

liable for penalty.

11. - Once goods are held to be prohibited, Section 125 of the Customs
Act, 1962 still provides discretion to consider release of goods on
| redemption fine Hon'ble Supreme Court in case of M/s. Raj Grow Impex
| [CIVIL APPEAL NO(S) 2217-2218 of 2021 Arising out of SLP(C) Nos.
14633-14634 of 2020-Order dated 17.06.2021) has laid down the

conditions and circumstances under which such discretion can be used. |
The same are reproduced below. AT /2N
yd

71. Thus, when it comes to discretion, the exercise thereof has -to_j be
guided by law has to be according to the rules of reason and julitibe;
and has to be based on the relevant considerations. The exercisé ‘:(f)f
discretion is essentially the discernment of what is right and proper, and
such discernment is the critical and cautious judgment of what is correct
and- proper by differentiating between shadow and substance as also
between equity and pretence. A holder of public office, when exercising j
discretion conferred by the statute, has to ensure that such exercise is in :
furtherance of accomplishment of the purpose underlying conferment of I
such power. The requirements of reasbnableness, rationality, ]
. impartiality, fairness and equity are inherent in any excreise of |
discretion, such an exercise can never be according to the private

opinion.

71.11t is hardly of any debate that discretion has to be exercised
Jjudiciously and, for that matter, all the facts and all the relevant
surrounding floors as also the implication of exercise of discretion either

way have to be property weighed and a balanced decision is required to

be taken.

)

L
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12, Government notes that the gold was in the form of ornaments. The
applicant had kept the same in the hand bag and was not concealed in
an ingenious. Usually, the hand bags are not screened at the arrival
oirport. The quantity of the gold is quite substantial. The applicant had
not declared the gold ornaments in his possession which indicates that
he had no intention to pay duty on the same. All these have been
properly considered by the OAA while confiscating the gold ornaments

absolutely.

13. The option to allow redemption of seized goods is the discretionary

power of the adjudicating authority depending on the facts of each case

and after examining the merits. In the present case, the quantity being

substantial, clear intention to clear the gold ornaments without payment |
of duty, is a fit case for absolute confiscation as a deterrent to such |
offenders. Thus, taking into account the facts on record and the gravity |
of offence, the adjudicating authority had rightly ordered the absolute |
confiscation of gold ornaments. But for the intuition and the diligence of i
the Customs Officer, the gold would have passed undetected Such acts E
of mis-using the liberalized facilitation process should be meted out with |
exemplary punishment and the deterrent side of law for which such |

provisions are made in law needs to be invoked. The order of the

:)gold ornaments passed by the adjudicating authority is therefore liable
to be upheld.”

e
b

6.9 I further rely upon the recent decision of the Hon’ble Revisionary:
Authority vide Order No. 217/2024-Cus, dated 16.10.2024 wherein the
applicant attempt to bring undeclared gold in paste form in the case of;
Riswan Kochupurayi} Nazeer, WHEREIN THE Revisionary Authority hasi
upheld the absolute confiscation of 788.940 grams of gold extracted from
gold paste weighing 874.760 grams valued at 30,29,931/- (Assesable |
Value) and Rs 34,99,286/- (Market Value). |

6.10 I further rely upon the recent decision of the Hon’ble Revisionar'y‘
Authority in the case of Ms Ros Maszwin Binti Abdul Kadir, ‘Order No.
184/2024 - CUS, dated 04.09.2024 wherein absolute confiscation of one
long crude 'gold chain of 24 carat purity weighing 1.2 kgs valued at Rs
39,70,800/-, wrapped in a condom which was found concealed in lower

inner garment, was upheld. The penalty imposed was also upheld. |

6.11 I further rely upon the recent decision of the Hon’ble Revisionary |

|
Authority in the case of Sh. Rafi Syed, Order No. 175/2024 - CUS, dated |

28.08.2024 wherein absolute confiscation of 39 gold bars of 24 carat purity |
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weighing 3800 grams valued at Rs 1,16,58,400/-, concealed inside plastic

pouches containing dates, was upheld. The penalty imposed was also

|

! upheld.

|

! 6.12 I further rely upon the recent decision of the Hon’ble Revisionary

: Authority in the case of Shri Riyas Khan, Order No. 190/2024 - CUS, dated |
09.09.2024 wherein absolute confiscation of two cut gold bits and 78 gold
ingots of 24 carat purity weighing 2620 grams valued at Rs 87,42,940/-
concealed in play station joy sticks, was upheld. The penalty imposed was |

also upheld. l

6.13 T also rely upon the decision of Hon’ble High Court of Kerala in the
ease of Abdul Rezak Versus Usion of i [2012 (275) ELT 300 (Ker)]
maintained in the Hon'ble Supreme Court [2017 (350) ELT A173 (SC)],
wherein the passenger, a carrier, tried to smuggle 8 kg of gold concealed in

emergency light, mixie, grinder, car horns etc. was held to be absolutely

|

_ .
| confiscated and not allowed to be released on redemption fine. The relevant |
|

para is reproduced as under:

. ‘._'] Fraas,
“6. After hearing both sides and after considering the statutory o =%

provisions, we do not think the appellant, as a matter of right, can £
{lo | &8

claim release of the goods on payment of redemption fine an}d 5
duty. Even though gold as such is not a prohibited item and cari"- b 4 L5
be imported, such import is subject to lot of restrictions including =
' _ the necessity to declare the goods on arrival at the Customs

Station and make payment of duty at the rate prescribed. There is

no need for us in this case to consider the conditions on which
import is permissible and whether the conditions are satisfied
because the appellant attempted to smuggle out the goods by
concealing the same in emergency light, mixie, grinder and car
horns etc. and hence the goods so brought is prohibitory goods as
there is clear violation of the statutory provisions for the normal
import of gold. Further, as per the statement given by the
appellant under Section 108 of the Act, he is only a carrier ie.
professional smuggler smuggling goods on behalf of others for |
consideration. We, therefore, do not find any merit in the

appellant's case that he has the right to get the confiscated gold

: - released on payment of redemption fine and duty under Section '
125 of the Act.”

In the present case also, the appellant had attempted to smuggle 978.800

grams of gold. He had concealed two cut gold bars wrapped in aluminium

foil and pasted with help of double sided tape under the airport trolley with

S/49271/CUS/AHD/2023-24 Page 18 0f 20 |
|

.-'r/
— -



an intention to smuggle the same without payment of duty, The- manner of
concealment of seized gold clearly shows the intention of the appellant to
not make any declaration before the Customs and comes under the
category of ingenious concealment. The appellant has not submitted any
evidence to substantiate the transaction in this case. Therefore, the
adjudicating authority has rightly exercised his discretion for absolute

confiscation of gold.

6.14 In view of the above observations, and relying upon the decision o
Hon’ble Tribunal, Bangalorc, the Hon’ble High Court of Kerala, the Hon’ble
| Supreme Court and the Hon’ble Revisionary Authority, it is clearly|
established that the concealment in this case was intentional as:
substantial quantity of gold in form of two cut gold bars weighing 978.800
grams wrapped in aluminium foil and pasted with help of double sided
tape under the airport trolley with an intention to smuggle the same
without payment of duty and to evade detection by the Customs
authorities. The appellant did not intend to declare the said gold. The
appellant in his statement admitted that he is aware that smuggling of gold
without payment of customs duty is an offence and since he had to clear|
the gold bars without payment of Customs duties, he did not make an_vi

) i : |
declarations in this regard and has opted for green channel so that he can|

| :
attempt to smuggle the Gold without paying customs duty. He has not|
submitted any evidence to substantiate the transaction to acquire the!
seized gold. Thus, the presem case is not of simple non declaration of g ,g,old

,4;1711 7, ~but an act of smuggling as the gold in substantial quantity was mgemously

(///“N‘-W&)

cealed in airport trolley with an intention to smuggle the same without

ent of duty. Thus, in my considered view, this is not a case of simple
declaration of gold but a planned smuggling of gold into India.
lherefore, the adjudicating authority has rightly exercised his discretion
for absolute confiscation of 978.800 gram of gold under Section 111(d),,
111(f), 111(), 111(j), 111(1) and 111(m) of the Customs Act, 1962. In view of
above, the absolute confiscation of gold of 24 kt gold weighing 978.800
gram valued at Rs. 47,89,366/- (Tariff Value) and Rs 55,69,372/- (Market |
Value) is upheld. ‘

6.15 Further, in respect of imposition of penalty amounting to Rs

! 19,00,000/- on the app;:llant for bringing undeclared gold weighing
978.800 gram valued at Rs. 47,89,366/- (Tariff Value) and Rs 55,69,372/-
(Market Value), the appellant in the appeal memorandum has contended
that he cannot be declared as the owner of goods, merely because, he
possessed an offending Trolley on which the offending Gold was discovered.

Further, in the additional submission made at the time of personal
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hearing, the appellant has submitted that he is original owner of the two
gold bars and which were recovered from his possession. Thus, there is
contradiction in the submissions of the appellant. However, there is no
dispute regarding the fact that the seized gold concealed in the airport
trolley were not declared with the intention clear the said gold bars without |
payment of Customs duties. He has not made any request along with any
' ground for reduction in pénalty during personal hearing also. It is observed
that the appellant had attempted to bring gc;ld into India without declaring |
the same and concealing the same in airport trolley. The quantum of gold
is substantial and the appellant had intentionally smuggled gold. The ‘

appellant was aware that smuggling of gold without payment of customs

duty is an offence as stated by him in his statement dated 09.03.2023.
Thus, I am of the considered view, that the penalty of Rs 19,00,000/-
imposed on the appellant under Section 112(a)(i) of the Customs Act, 1962,
in the impugned order by the adjudicating authority, is appropriate as per
provisions of Section 112(a)(i) of the Customs Act, 1962 and commensurate
with the omissions and commissions of the appellant. Therefore, there is

no infirmity in the impugned order and the same is upheld.

=~

In view of above, the appeal filed by the appellant is rejected.

oS -
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(AKHILESH KUM R)

COMMISSIONER (APPEALS)
CUSTOMS, AHMEDABAD.
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