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I Under Section I 29 DDt 1) of I he Customs Act, \962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

/Order relating to

(s)

(a) any goods imported on baggage

er0 or+fEfficrffS
6*6i
any goods loaded in a conveyance lor importation into India, but which are not unloaded
at their place of destination in India or so much of th€ quantity of such goods as has not
been unloaded at any such destination if goods unlodded at such destination are short of
the quantity required to be unloaded at that destination.

rrr

(b)

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

&rur

The revision application should be in such form and shall be verified in such manner as
may be specified in thc relevant rules and should be accompanied by:

,1870 .6

3

4

sfuqi,

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schcdule 1 item 6 of the Court Fee Act, 18ZO

.lfi?Ir+l 4 cFrqi,qftd

4 copies of the Order- in-Original, in addition to relevant documents, if any

1

4

fees as Rs.2O0l- and if it is

4 copies of the Application lor Revision

, 1962

3rq{fi-E,atfl,E!-s,q-d 3{rft{3ndr}i'r. 2oo/-

tsqq+frqr*)rrr€. I 0 0 0 1_(5-qgq66Brtgri

The duplicate copy of the T.R.6 chatlan evidencing payment of Rs.2O0l- (Rupees two
Hundred only) or Rs.1 ,OO0/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Cusi oms A ct, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,

more than one lakh rupees, the fee is Rs. 1OO0/-

q6s. 2

In respect <tf cases other than these mentioned un cter rtem 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A. 3 before the Customs, Ilxcise and Service Tax Appellate Tribunal at the following
addless

Ivh{

Pr *crrffi,ffid$rdT-{arqqTfurr.q-dTi-E.o{rt.6 qftAsitrqt
qfr{ffi qrrrFTqlqq..1-Irqrlr{n 

.200/_
ofuqfrfs-flrg-Sodtro-ffiqArFq+€. I ooor-

6q1ffi*rmrrft*3{-fl-dT
cT$trsiffrfurc 1e62 atvrqr 12e g (1) ilr{g-{EYrl$.t.-3
+Sqr{_sffi€rqr?T@cir-S{ro,-{3{ft6qRrq-qq}Hq@

oqnr,qtffiq}ffi"d
Cuatoma, Exciae
Tribunal, I[lest Zo

& Senzice Tax Appellate
nal Bench

rTd

(t[

(b)

(T)

s( )

C(

(d)

4
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EstqBo,qdqrfr trfi , MRtffirrgo,.lrfl R

dT,srdrt(K(-380016

5 12e q (6) 7962

q(1)+'3{rft{srffisrqffift+r{ffis-
Under Section 129 A 16l of the Customs Act, 1962 an appeal under Section 129 A (1) of

the Customs Act, 1962 shall be accompanied by a fee oI

where the amount of duty and inteiest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;

(tF

)

(a)

rEI

) 3dirE'f,frd;qErf,f,r{{.qq

where the amount of duty and interest demanded and penalty levied by any officer of I

I

Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rLlpees ;

(b)

(II)

{c)

(q)

(d)

2"d Floor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-38O 016

oqq@

{s 10i

r o r3f(rf,Gqr,GrdiAr{f,ffit, 3{frflETq]qrn r

An appeat against this order shall lie before the Tri

demanded where duty or duty and penalty are in di
brrnai on paymenl ot lOVo ttf the duty
spute, or penalty. where penalty alonel

qrrlsb

is in dispute

tstkI 12e (q) (iF)

Under section 129 (a) of the said Act, every application made before the Appellate

Tribunal-

(a) in an appeal for grant of stay or for rectification ol mistakc or for any other pJrpose: or

(b) for restoration of an appeal or an application shall bc accornpanicd by a lcc of llve:

Hundred rupees

*
tr

s/49-27 l /CUS/AHD12023 -24 Page 3 of 20

I

l

r29

I

I

I

t6.

I

where the amount o[ duty arrd interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees
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OI{DER-IN-APPEAL

2: Briefly statcd, facts of the case are that on the basis of passenger

profiling and suspicious movement, the appellant, holding Indian Passport

No. S 44469 15, who had arrived from Bangkok by Thai Smile Flight No WE

341 on 09.03.2023, was inte rcepted by the officers of Customs, Air

Intelligence Unit (AIU), SVPIA, Customs, Ahmedabad, while he was

attempting to exit through Green Channel without making any declaration

to Customs, as recorded under Panchnama proceedings dated 09.O3.2O23

in presence of. two independent witnesses for his personal search and

examinatjon of his baggage. The appellant was carrying one brown

coloured airbag and one plastic bag. On 
,being 

asked whether he was

carrying any contraband goods in person or in baggage to which he denied.

The appellant, as directed by the Custom officers, removed all the metallic

objects such as mobile, watch etc. and kept in a plastic tray and passed

through thc DFMD. I'lowcvcr, no beep sound was heard indicating there

was nothing obj ectionable / metallic substance on his body/c1othes.

Thereafter, the appellant move to the AIU Office located opposite Belt No. 5

of the Arrival Hal1, Terminal-2, SVPI Airport, Ahmedabad along with'his

baggage. The officers checked the baggage of the appellant thoroughllr in'

presence of panchas but nothing objectionable was found. Then, the AIU

officer asked the appellant again if he is having anS,thing dutiable which is

required to be declared to the Customs to which the appellant denied.

Thereafter, the AIU officers checked the airport troliey on which the

appellant has ioaded his luggage and it was noticed that two square

shaped material wrappcd in aluminum foil had been pasted with the help

of double sided tape under the airport trolley. The AIU officer recovered the

sajd two square shaped material and after removing the double sided tape

and aluminum foil it was found that the same are two cut gold bars with

embossing "Valcambi Suisse".

2.1 The Government Approved Vaiuer, Shri Kartikey Vasantrai Soni, on

request of the Cust.oms officers, confirmed that the said recovered 02 cut

bars weighing 978.800 grams are of gold of 24 kt puritv. He vide his

Valuation Certificate No. ll27 12022-23, dated Og.O3.2O2B confirmed that

:-r
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Mr. Darshan Rajeshbhai Dodiya, Vaijanath Mandir Same, Bhurakhiya,

Damnagar, Amreli - 365220 (hereinafter rcferred to as "the appellant") has

filed the present appeal in terms of Section 128 of the Customs Act, 1962

against Order in Original No. 11O/ADC/VM lO&Al2023-24, dated

17.O7.2023 (hereinafter referred to as "the impugned order") passed by. the

Additional Commissioner, Customs, Ahmedabad (hereinafter referred to as

"t he adjudicating a u thority'').
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the gold was having purity of 995.O124Kt' and was valued at Rs'

47,89,366/- (Tariff Value) and Rs. 55,69,3721- (Market Value) which has

been calculated as per the Notification No. 1 I12023 Customs (N.T.), dated'

2A.O2.2O23 (Gold) and Notification No. l2l2O23-Customs (N.T.), dated

O2.O3.2O23 (Exchange Rate)'

2.2 The two cut goid bars weighing 978.800 grams and having purity

gg5.Ol24 Kt., recovered from the appellant, were seized vide Panchnama

dated 09.03.2023, under the provisions of Customs Act 1962, on the

reasonable belief that the said cut gold bars were smuggled into India by

the appellant with an intention to evade payment of Customs duty and

accordingly the same were liable for confiscatron under customs Act 1962

read with Rules and Regulation made thereunder.

2.3 Statement of the appellant was recorded on 09 'O3 '2023 under

Section 108 of the Customs Act, 7962, wherein he, inter-alia, stated that

he is one of the partners of M/s. Diamond Tours, Damnagar and the dther

partner is shri Kaushik Barot who is his friend. He further stated that he 
I

lives with his mother, brother, uncle and aunty, that they have a company

in the name of M/s. J.K. Steel Fabrication which is doing fabrication works

and the said firm is being looked after by his uncle and his brother. He

went to Bangkok on 06th March, 2023 for the purpose of making

arrangement viz. Booking of hotel, transportation etc. for their four clients

and that other purpose of his visit was to havc a discussion with the

officials of M/s. Bangkok Paiace, Bangkok regarding hiring of two rooms

for one year. His partner Mr, Kaushik Barot has booked his to and fro

t and the palrment was also made by him. On being shown the

chnama dated 09.03.2023 under which two gold cut KG bars totaily

ghing 978.800 grams of purity gg5.Ol24KT and having market value of

.55,69,372/andTariffvalueofRs.47,89,366f-wererecoveredfromhim

and he agreed with the contents of the panchnama. He further stated that '

he has never indulged in any smuggling activity in thc past and this is the

first time he has brought Gold into India concealing the same under the

airport baggage troiley. He confirmecl that he is aware that smuggling of

gold without payment of customs duty is an olfence and since he had to

clear the gold bars without payment of Customs duties, he did not make

any declarations in this regard and has opted for green channel so that he

can attempt to smuggle the Gold without paylng customs duty

2.4 The above said cut gold bars totally weighing 978 8O0 gr

having purity 995.0/24 Kt. and having Tariff Value olRs' 47,89,3661-

Market Vaiue of Rs. 55,69,372f -, recovered from the appellant,

attempted to be smuggled'into India with an intent to evade payment of

.ii:r

#
.x

Sam
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Customs duty by way of, concealing the same under the airport troliey,

which was clear violation of the provisions ef Customs Act, 1962. Thus, on

a reasonable belief that the cut Gold bars weighing 978.8OO grams were

attempted to be smuggled by the appellant were 1iab1e for confiscation

undcr Section 111 of the Customs Act, 7962, they along with the packing

materials were placed under seizure under Section i 10 of the Customs Act,

1962 vide Seizure Memo Order dated 09.03.2023.

2.5 The appel.lant had dealt with and actively indulged himself in the

instant case of smuggling of gold into India. The appellant had improperly

imported two cut gold bars totally weighing 978.8O0 grams having purity

995.0124 Kt. and having Tariff Value of Rs. 47,89,266/- ar-d Market Value

of Rs.. 55,69,3721-. The said two cut gold bars were concealed by the

appeliant under the airport trolley and not declared to the Customs. The

appellant opted green channel to exit the Airport with deliberate intention

to evade the paymcnt of Customs Duty and fraudulently circumventing the

restrictions and prohibitions imposed under the Customs .Act 1962 and

other a1lied Acts, Rules and Regulations. Therefore, the improperly

imported two cut gold bars totally weighing 978.80O grams of purity

995.0/24 Kt. by the appellant by way of concealment under the airport

.tro1ley without declaring it to the Customs on arrival in India cannot be

treated as bonafide household goods or personal effects. The appellant has

thus contravened the Foreign Trade Policy 2Ol5-2O and Section 11(1) of

the Foreign Trade (Development and Regulation) Act, 1992 read with

Section 3(2) and 3(3) of the Foreign Trade (Deveiopment and Regulation)

Acl, 1992.

2.6 Further, as per Section 123 of Customs Act 7962, the burdenlof

proving that the two cut gold bars totally weighing 978.8OO grams of purify

995.O/24 Kt. and having Tariff Value of Rs. 47,89,366/- and, Market Value

of Rs. 55,69,372f -, conc<:aled by the appeilant under the airport trolley

without declaring it to the Customs, are not smuggled goods, is upon the

appellant.

2.7 A Show Cause Notice bearing F. No. VIII/ 10-14/SVPIA-

D/O&A/HQ/2O23-24, dated O2.O5.2O23 was issued to the appellant

proposing for confiscation of two cut gold bars totally weighing 978.800

grams of purity 995.0/24 Kt. and having Tariff Value of Rs. 47,89,366/-

and Market Value of Rs. 55,69,372/-, concealed by the appellant under the

airport trolley seized under Panchnama dated Og.O3.2023, confiscation of

packing material i.e-, aluminium foil and adhesive tape used for packing

and concealment of seized gold bars and for imposition of penalty upon the

appellant under Section I 12 of the Customs Act, 1962.

l
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2.8 The Adjudicating authority, vide the impugned order, has ordered

for absolute confiscation of two cut gold bars totally weighing 978.800

grams of purity 995.O/24 Kt. arrd having Tariff Value of Rs. 47,89,366/-

and Market Value of Rs. 55,69,3721- under the provisions of Section

111(d), 111(0, 111(i), 111(j), 111(1) and 111(m) of the Customs Act' 1962'

The adjudicating authority has also ordered for absolutc confiscation of

packing material i.e., aiuminium foil and adtresive tape used for packing

and concealment of seized gold bars. The adjudicating authority imposed

penalty of Rs. 19,00,000/- on the appellant under Section t t2 (a) (i) of the 
l

iCustoms Act, 1962. 
I

3. Being aggrieved with the impugned order, the appellant has fi1ed

the present appeal and mainly contended thaU

He cannot be declared as the owner of goods, merely because, he

possessed an Offending Trolley on which the Offending Gold was

discovered.

If the ownership of the Offending Gold is in question, the personal

penalty on the Appellant is unjustified and ex lacie iiiegal.

In the absence, of any corroborative evidence or statement against

the statement of the appellant, the fastening of ownership as a

consequence of driving an Offending Trolley is not only far-fetched

but also not within the ambit of "preponderance of possibility" as is 
]

the minimum threshold required for Adjudicating confiscation and

the consequent individual penalty.

The Offending Trolley, which is the most important part of the

evidence has never been Iinked to thc appcllant directly or cven in

an implied manner. The origin of the Olfe nding Trolley till the time

of its interception in the hands of the appellant has not been even

been investigated let alone corroborated. Thc offending gold was

found secured by Aluminum foil with an adhesive tape on an

airport trolley which caused the revenue to proceed with the

present search proceedings and the present proceedings are

nothing but the consequence of such search process'

The airport trolley which was neither a part of accompany'ing

baggage nor a part of his person was rlcvcr secured nor seized by I

the revenue authorities and without such a seizure of the airport

trolley which admittedly is the carrier of thc contraband of the

offending gold any case made out of imprope r search is to be known

as the principals of the "Doctrine of fruit of a poisonous tree "

Revenue has failed miserably to show proximate "cause of action" or I 
.

"probable cause" in launching the present proceedings and for this 
I

/t

-t
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* The appellant is original owner of the two gold bars and which were

iecovered from his possession. The appellant is not a carrier so also

he purchased the gold from his savings and some amount borrowed

trom frrs lrlcnd.

.i. The appcllant had two gold bars weighing up to 978.80

which worth of Rs. 55,69,3721- and the appellant had bro

same for making jewelry lor his family in Amreli.

* It is not the case that the appeilant want to sell the gold for profit

into India after the same is handed over to the appellant. The golif-

was imported for the bone-fide use as per the rules and the appeilant

is and was ready and wiliing to pay the applicable duty in that

* As regards pcnalty, it is submitted that the appellant is an innocent

person. It may be appreciated that there are absolutely no incidents.

' Not even a singlc case other than the,present one is booked against

the appellant. hc'rein. Not even a single Show-cause Notice other than

the impugned Show-cause Notice is issued to the appellant tiIl date.

Moreover, it is pertinent to appreciate that the appellant is a

bonafide person. Therefore, in the interest of justice, penalties

imposed upon the appellant under Sections 112(a)(i) may be set

aside.

s/49-27 i /CUS/AHD t2023 -24
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reason alone, order in origin has to fai1. In such circumstances, the

order in origin may be set aside in the interest of justice.

. The Hon'blc Suprcme Court in the case of Kamlakshi Finance

Corporation reported at 1991 (55) ELT 433 has held that the

adjudicating authorities and the appellate authorities have to give

utmost regard to the orders passed by the Tribunal inasmuch as

the order of the Tribunal is binding on all the adjudicating and

appellate authorities under it and the principles of judicial

discipline are to be followed, whereby the order of a Higher po.,l- 
I

is binding upon al1 the other lowdr authorities below it. In the 
]

present case, the order passed by the adjudicating authority is I

passcd by disrcgarding thc legal precedents as set torth by the I

l

superior authorities and, therefore even otherwise the impugned

order is liable'to be set aside in the interest ofjustice.

4. Shri M. R. Bhansali, Advocate, appeared for personal hearing on

12.O3.2025 on behalf of the appellant. He reiterated the submissions made

in the appeal memorandum. During personal hearing, the Advocate

submitted additional submission wherein he submitted that: l



.1. It is submitted that, the fact that gold is nol. a prohibited item, for

import it is also evident from perusal of list of prohibited items for ]

import. Therelore, the gold in question may bc rclcased.

* In the said matter the list of prohibited items is as below....

i. Pornographic and obscene materials

ii. Maps and literature where Indian external boundaries have been

shown incorrectly.

iii. Narcotic Drugs and Psychotropic Substances.

iv. Counterfeit goods and goods violating any of the legally

enforceable intellectual property right.

v. Chemicals mentioned in schedule 1 to the Chemical weapons

convention of U.N. 1993.

* The appellant have never indulged in any smuggling activity'in past.

He is not habitual offender and never involved ln this type of similar

offence earlier.

.! Gold in question was not ingeniously concealed and quantity is not

large. It is request to be released on nominal l?F and Penalty.

* The gold bars deserve to be released and handed over to

appellant, who is ready and willing to pay duty on that behalf.

.l The appellant furthe r relied upon the lollowirrg decisions:

(i) Waqar Versus Commissioner of Customs (Preventive), Lucknow

12o24(s871 E.L.T. 91 (Tri.-All.)l

ii) Commissioner of Customs, CSI Airport, Mumbai Versus Mr

Mohammed Yasar Ballor Ibrahim [Order No. 67 12023-

cus(wz)/ASRA/MUMBAII

Shri. Balanadukkam Muhammed Versus Pr. Commissioncr of

Customs, CSMIA, Mumbai [Order No. 355/2023-CUS

(wz)/ASRA/MUMBAII.

the

\iI

vt i

(iii)

5. I have gone through the facts of the case available on record

grounds of appeal and submission made by the appeilant at the time o

personal hearing. It is observed that the issues to be decided in the

present appeal are as under;

(a) Whether the impugned order directing absolute confiscation

of two cut gold bdrs totally weighing 978.800 grams of purity

gg5.Ol24 Kt. and having Tariff Value of Rs. 47,89,3661- and Market

Value of Rs. 55,69,372/- without giving optron lor redemption under

s/49-27 I /CUS/AHDl2023 -24 Page 9 of 20
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Section 125(1) of Customs Act, 7962, in the facts and circumstances

of the case, is legal and proper or otherwise;

(b) Whethei the penalty amounting to Rs. 19,00,000/- imposed

on the appellant under Section 112(a)(i) of the Customs Act, 1962, in

the facts and circumstances of the case, is iegal and proper or

otherwise.

6. It is observed that, on the basis of passenger profiling and

suspicious movemen!', the appcllant, hoiding Indian Passport No. S

4446915, who had arrived from Bangkok by Thai Smile Flight No WE 341

on 09.O3.2023, was rntercepted by the officers of Customs, Air Intelligence

Unit (AIU), SVPIA, Customs, Ahmedabad, while he was attempting to exit

through Green Channel without making any declaration to Customs. The

appellant was carrying onc brown coloured airbag and one plastic bag. On

being asked whether he was carrying any contraband goods in person or in

baggage to which hc dcnied. The officers checked the baggage of the

appellant thoroughly in presencc ofpanchas,but nothing objectionable was

found. Then, thc r\IU officer asked the appellant again if he is having

anything dutrable which is required to be declared to the Customs to which

thc appellant dcnicd. Thcrcaftcr, thc AIU officers checked the airport trolley

on which the appcllanl. has loaded his luggage and it was noticed that two

square shaped material wrapped in aluminum foil had been pasted with

the help of double sided tape under the airport trolley. The AIU ofhcer

recovered the said two sqllare shaped material and after removing the

double sided tape and aluminum foil it was found that the same .." tyl.-"
cut gold bars with embossing "Valcambi Suisse". The Governrre+i--"j

Approved Valuer, Shri Kartikey Vasantrai Soni, on request of the Cfisiitms':,,,*

officers, confirmccl that thc said recovered O2 cut Gold bars . i.iglri.rg itffl

978.800 grams arc ol 24 kl purity, He vjde his Vaiuation Certilicatg N'- -^ ---.-*-i',' 'o- .:1:
1 127 / 2022-23, dal cd 09 .O3.2O23 confirmed that the gold was havi?rg -']--

purity of g95.Ol24Kt. and was valued at Rs. 47,89,366/- (Tariff Value) and

Rs. 55.69.372l- (Markct Value). 1'hc appellant did not declare the said goJd 
]

belore Customs when hc was asked. Thcse facts have also been confirmed ,

in the statement of the appellant recorded urider Section 108 of the

Customs Acl, 1962 on 09.03.2023. There is no disputing the facts that the

appellant had not declared possession of gold at the time of his arrival in

India when asked to do so. Thereby, he has violated the provisions of

Section 77 ol the Customs Act,7962 read with Regulation 3 of the Customs

Baggage Declaration Regulations, 2013. These facts are not disputed.

6. 1 1 find that it is undisputed that the appellant had not declared the

seized gold to the Customs on his arrival in India when he was asked to

s.\
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declare the same before the Customs Authorities. Further, in hts

statement, the appellant had admitted the knowledge, possession, carriage,

non-declaration and recovery of the seized gold. The appellant had, in hi.,"

confessional statement, accepted the fact of non-dt:claration of gold before

Customs on arrival in India. Therefore, the confiscation of gold by the

adjudicating authority was justified as the applicant had not declared thr:

same as required under Section 77 of the Ctrstoms Act' \962. Since the

confiscation of the seized gold is upheld, the appellant had r"endered

himself liable for penalty under Section 1 t2 (a)(i) of the Customs Act, 1962'

6.2 I have also perused the decisions of the Government of India passed

by the Principal Commissioner & ex officio Additional Secretary to the

Government of India submitted by the appellant. I find that the Revisionary

Authority has taken a view that failure to dcclare the gold and failure to

comply with the prescribed conditions of import has made the impugned

gold "prohibited" and therefore they are liable for confiscation and the

appellant is consequently liable for penalty. Thus, it is held that the

undeclared two cut gold bars totally weighing 978.800 grams of purity

gg5.O/24 Kt. and having Tariff Value of Rs. 47,89,366/- and MarkbtValuei

of Rs. 55,69,3 721- are liable to confiscation and the appellant is also liable'

to penalty. l

t:n{i thi 2OO3 (155) E'.L.T.423 (SC) whcrein it rs hcld that;

,
@

'...............(a) if there b any prohibition of import or export of goods

nd-er the Act or anA other law for the time being. in force, it uould be

considered. to be prohibited goods; and (b) this tttould not include ana

such goods in respgct of uthich the conditions, subject to tuhich the goods

are imported or exported, haue been complied u-tith. This tuould nLean

that if the conditions lrescribed for import or export of goods ' are ruot",

complied with, it would be considered to be prohibited goods. Thi.s tt-tould

also be clear from Section 1 1 uthich empowers the Central Gouemment to

prohibit either 'absolutely' or 'subject to such conditions' to be fulfilled

before or after clearance, as maY be specified in the notification, the

import or export of the goods of ang specified desciption' The notification

can be i.ssued for the purposes specified in sub section (2)' Hence'

prohibition of importation or exportation could be subject to certain

prescibed conditions to be fulfiLLed before or after clearance of goods lf

conditions are not fulfilted, it may amount to prohibited goods" " " "

t
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6.3 In this regard, I also rely the judgement of the Hon'ble Supreme

court in the case of om Prakash Bhatia vs commissioncr of customs,

I

I

I



6.4 ln respect of absolute confiscation of two cut gold bars totally

weighing 978.800 grams of purity 995.0/ 24 Kt. arrd having Tariff Vaiue of

Rs. 47,89,366 /- and Market Value of Rs. 55,69,372/-, it is observed that

the adjudicating authorrty in the instant case relying on the decisions of

Hon'ble Supreme Cou rt in the case of Om Prakash Bhatia Vs

Commissioner of C'ustoms, Dclhi 2003 (155) E.L.T. 423 (SC), Hon'b1e High

Court of Madras in the case of P Sinnasamy 12016 (344) ELT 115a (Mad)1,

Hon'tr1e Kerala High Court in the case of Abdul Razak 12072 (275) ELT 300

(Kcr), tlonblc tligh Court of Madras in the case of Samynathan

Murugesan l2OOg (247) EUI 2l (Mad)1, Malabar Diamond Ga11ery Pvt. Ltd

[2016-T1OL-i664 rIC-MAD-CUS], Order No 17 12O79-Cus dated

07.1O.2O19 in F. No. 375l06lBl2O17-RA of Government of India, Ministry

of Finance, Department of Revenue - Revisionary Authority in the case of

Abdul Kalam Ammangod Kunhamu in paras 27 to 33 of the impugned

order, had ordered for absolute confiscation of two cut gold bars totally

wcighing 978.800 grams of purity 995.0 /24 Kt.. and valued

47,89,366/ (Tariff Value) and Rs. 55,69,3721 {Market Value).

Rs .. l-\-

6.5 It is observcd from the facts and records of the present

the appellant had conc<:aled two cut gold bars wrapped in alum

and pasted with hclp of double sided tape under the airport trolley with ah

intention to smuggle the same without paJ,.rnent of duty. The gold was

detected during examination of the airport trolley when the appellant was

intercepted on the basis of .profi1ing and suspicious movement. The

appellant in his sl.atement recorded under Section 108 of the Customs Act,

1962 on Og.O3.2023 had admitted that he is aware that smuggling of gold

without paymcnt of customs duty is an offence and since he had to clear

the gold bars without paJ,.rnent of Customs duties, he did not make any

declarations in this rcgard and has opted for Green Channel so that he can

attempt to smuggle the Gold without paying customs duty. He confirmed

the content of the Panchnama dated Og .O3.2O23 under which two gold cut

bars totally weighing 978.800 grams of purity 995.0/ 24KT and having

market value of Rs.55,69,372/ and Tariff valup of Rs.47,89,366 f - were

recovered from him and he agreed with the contents of the panchnama.

Thus, the present case is not of simple non declaration of gold but an act of

149-27 | ICUSIALID/2023-24 Paae 1)-6f lQS

It is apparent from the above judicial pronouncement that even though 
I

.r.tF.l ac nrnhihited qooris trnder Section 11 of the
| *o,O is nol cnumcrated as prohibited goods under Section 11

] C,r"to.n= Act. 1962. bul il is lo be imported on full"rlment of certain I

I conditions, stil1, if the conditions for such irnport are not complied with,

i an"., import of gold will fall under prohibited goods. Hence, I find no

inhrmity in the impugned order on this count.

i

I
l:
I

I
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smuggling, as the gold was concealed in airport trolley with an intention to

smuggle the same without pay.rnent of duty for commercial reasons. The

appellant has not submitted any evidence lbr substantiating the

transactions for purchase of gold in such a quantity.

6.6 In this regard, I rely upon the decision of the Hon'ble Tribunal,

Bangalore in the case of V.K.. MOHAMMAD ALI Versus COMMISSIONER O I'-

CUSTOMS, COCHIN [2019 (369) E.L.T. 1538 (Tri. - I]ang)1, wherein the Hon'ble

Tribunal has upheld,the decision of adjudicating authority for absolute

confiscation of undeclared seized gold. The rclr.vant paras are as under:

"(1) Wheneuer confi.scation of anA goods is authorized by this Act, the

offber adjudging it may, in the case of ony goods, the importation or

exportation ulhereof is prohibited under thls Act or under any other Law

for the time being in force. and shall. in the case of any other goods, giue

to the owner of the goods or, tuhere such outner is not knotun, the person

from ulhose possesslon or custodll such goods haue been seiz,ed, an

option to pay in lieu of confi.scation such fi.ne as the said officer thinks fit

Prouided tha[ without p,rejudice to the prouisions of the prouiso to sub-

section (2) of Section 1J5, such fine shall not exceed the market price of
the goods confi-scated, less in the case df imported goods the duty
chargeabLe Lhereon.

(2) Where ang fine in lieu of confiscation of goods is imposed under sub-

section (1), the owner of such goods or the person referred to in sub-

section (1), shall, in addition, be liable to ang dutg and charges pagable

in respect of such goods."

6.2 There are two situations which emerge out of the legal position

uthich needs to be addressed; firstllt, whether the impugned goods are

in the nature of prohibited- goods u.therein the odjudicating authonty has

an option to permit the goods to be redeembd on pagment of fine in lieu

of confiscation. Secondlg, whether the adjudging officer has a discretion

-so as lo allou.t or not such goods to be redeemed. on poa ment of fine in
lieu of confi.scation.

'l

,

i.,:r
''"ri

i
t$
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6. The bief i,ssue for consideration in the ca^se is to decide whether the
adjudicatirLg authoitg as a discretion to release the gold confi.scated or
the seiz,ed gold requires allotuing to be redeemed on pctyment of fine in
lieu of confiscation in terms of Section 125 of the Customs Act, 1962.

Section J25 of the Customs Act reueals os under:

6,7 A plain reading of the aboue prouision giues understanding that
u,thile the adjudging offi.cer mag permit the redemption of goocls on

poament of fine in lieu of confiscation of goods which are prohibited in

nature, he shall, in the case of other goods, 'ma11' permit redemption on

paAment of fine in Lieu of confiscation.

I



6,3 For an ctppreciation of the same, it is required to see u'that are

prohibited goods is Section 2(33) of the Customs Act, 1962 defines

prohibited goods cts follotus :

ln uieu of the aboue, for the goods to' acquire a nature of being

prohibited utho either be prohibited under Custom.s Act or any other law

for the time belng in force or the goods should haue been imported

u.therein the concLitions subject to tuhich the goods are permitted to be

imported are not complied u-tith. Admittedly, the impugned gold i's not

prohibited either under Customs Act or any other lau,t for the time being

in force at the mateial time. As per the records of the case, the appellont

haue not submitted ctngthing to shou,t on record that the goods haue

been properLg imported. It is to be infened that the impugned gold has

been imported u..tithout foltotuing the due process of laut thot is to say

u-tithout foLlou,ting the procedures thereof, Therefore, it is to be held that

Lhe impugned qoods haue acquired the nature of being prohibited goods

in uieu,t of Section 2(33) of the Customs Act, 1962.

6.4 Hauing found that the impugned goods haue acquired the nature of
prohibited goods, the issue tuhich remains to be decided as to Luhether

the adjudicating authority can exercise [its],discretion to a\loul the goods

to be redeemed. Going bg the tuordings of Section 125, it is 6lear that in
such circumstances i.e. tuhether the goods are prohibited, 

tl.+e

adjuclicatin.cl authoritg 'mcry' permit the redemption. That being the odse

the Tibunal cctnnot sit in judgment ouer the di,scretion exercised b!)r'the

competent authoritA dulg empouered under the statute. We find that:gb

submitted by the Learneri DR, the Hon'ble High Court of Madras has.L1.r.;.11-; '-

categoically heLd that: "When a prima facie case of attempt to smuggle '{::i-----'

the goods is matle out, it is not upon the Tibuna| the issue not giue

positiue directions to the adjudicating authoritg, to exerci-se option in

fauour of the respondents". We atso find that this Bench of the Tibunal
(supra) in a case inuo\uingl identical circums,tances has upheld the

absolute conflsco.tion of gold biscuits of foretgn origin seized from a
passenger u;ho claimed that the some L)ere purchased in |Wumbai.

7. In uieut of the aboue, ue find that the Order-in-Appeal does not

require aru) inte r.-ention ancl as such the appectls are rejected,

6.7 i also rely upon the decision of the Hon'ble Tribunal, Bangalore rn

the case of Ismail Ibrahim Versus Commissioner of Customs, Bangalore

12019 (37 O) ELT 1321 (Tri Bang)1, wherein the Hon'ble Tribunal following

the decisions of Honble High Court of Kerala in the case of Ambali

Karthikeyan [20O0 (125) ELT 50 (Ker)] and Hontrle High Court of

Karnataka in thc case of K. Abdulla Kunhi Abdul Rahaman [2015 (330)

ELT 148 (Kar)] had uphcld the absolute confiscation of gold in case where

two gold bars wcrghing 2000. 14 grams were concealed discreetly in the

S/,19-27 I /(ll lS/A Fl I) / 2.0).1 -)4 Page 14 of 20
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Prohibited goods means " ang goods, the import or export on u.)hich is

subiect to ang prohibition under this Act or ana other law for the time

being in force but does not include any such goods in respect of tuhich

the bonditions subject to ulhich the goods are permitted to be imported or

exported haue been complied uith. "

l



Further, 2 Apple watches were found in the handbag of the appLicant

ngwith an inuoice shou,ting the ualue of the wotches, Free baggage

-t

q
al

lowance of Rs. 5O,OOO/ - u;as giuen to the appLicant

9. The Hon'ble High Court Of Madras, in the case of Commissioner Of

Customs (Air), ChennaiJ V/ s P. Sinnasanrty reported in 20 I 6 paa)

E.E.T. 1154 (Mad), relgiig on the judgment of the Apex Court in the case

of Om Prakash Bhatia u. Commissioner of Customs, Dethi reported in

2OO3 (155) ELT.423 /S.C.i, has held that if there is ang prohibition of

import or export of goods under the Act or anA other law for the time

being in force, it u.tould be considered to be prohibited goods; and (b) this

would not include ang such goods in respect of tuhich the conditions,

subject to u,thich the goods are imported or exported, haue been complied

with. Thi.s ulould mean that if the conditions prescribed for import or

export of goods are not complied uith, it would be considered to be

prohibited goods . . . .. Hence, prohibition of importation or exportotion

could be subject to certain prescribed conditlons to be fulfiLled before or

after clearance of goods. If conditions are not fulfilLed, it mag omount to

prohibited goods. It is ,thus clear that gold-, may not be one of the

enumerated goods, as prohibited goods, stil1, if the conditions folr such

it!

i:,
*
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baggage wrapped in white paper and kept in plastic pouch. In present case

also, substantial quantity of gold i.e. 978.800 grams concealed in the

airport tro lley.

6.8 I further rely upon the recent decision of the Honble Revisionary

Authority vide Order No. 251 /2O23-CUS (WZ)/ASRA/MUMBAI, dated

21,.O2.2O23 on similar issue i.e. attempt to bring undeclared gold in form of

02 kadas and 03 chains concealed in hand bag in the case of Shri Deepak

Rupani, wherein the Hon'l-rle Revisionary Authority has upheld the l

absolute confiscation of 1166.680 grams of gold valued atRs.30,27,5341-

(Tariff Value) and Rs 33,95,040/- (market va.lue). The relevant paras are

reproduced as under: 
i

"7 ih" Go"'n*"n',n::,.n'.n.::':::::?:,::k of the case 't'he tuto 
Igold bars were found o,nlg tthen Lhe hand bag of the upplicant utas

screened. The Applicant had not Jiled ang declarotion of dutiable good.s I

I

before the Customs as required under Section 77 of the Customs Act,

1962. The quantity of gotd recouered is subslanfial and in form of

ornaments i.e. 2 nos of karda and 3 chains. The confi.scation of the gold

is therefore justified and thus, the Applicant had rendered himself lbble

for penal action.



import are not complied with, then import of gold, utould squarelg falL

under the definition, "prohibited goods".

1'0. Further, in para 47 of the said casq the Hon'ble High Court has

obserued "smuggling in relation to ang goods i.s forbidden and totallg

prohibitecl. Faiture to check Lhe goods on thb ariuat at the customs

stcltion and pallment of dutg at the r(Lte prescribed, utould fall under the

seconti limb of section t 12(a) of the Act, uthich sfates omissio n to d.o ang

act, which act or omission, u,tould render such godds liable for

confiscation.......... Thus, failure to d.eclare the goods and failure to

complg utith the prescibed conditions has made the impugned gold

"prohibited" and therefore liable for confiscation and the Applicant thus

liablc .for penaltg.

1 l. Once goods are held to be prohibited, Section 125 of the Customs

Act, 1962 stilt prouides discretion to consider release of goods on

redemption fine IIon'bLe Supreme Court in pase of M/ s. Raj Grow Impex

ICNIL APPEAL NO(S) 22172218 of 2021 Arising out of SLP(C) Nos.

14633 14634 of 2O2O-Order dated 17.06.202 1) has laid down the

conditions and circumstances under which such dkcretion can be used.

l he suma arc rcproduccd bclow.

7 1 . Thus, uthen it comes to discretion, the exercise thereof has to be

guided bg lcttt lt,s.s t.o l:e accorrling to the n es of reason and justice;

and hcts to be based on the releuant considerations. The exerci,se ol

dLscretion is essentiall.q the discernment of tuhat is right and proper, and

such discernment is the critical and cautious judgment of uhat is correct

and proper by differenttating betuteen shadou and substance as also

bettueen equiQl and pretence. A holder of pubtic office, uhen exerci.sing

dli.scretion confened bg the statute, has to ensure that such exercise i-s in

fwtherance of accomplishment of the purpose underlAing conferment of

such pou)er. The requirements of reasonableness, rationaLity,

impartiaLitg, fairness and equitg are inherent in ang excreise of

d.iscretion, such an exercbe can neuer be according to the priuate

opinion.

71 . 1 It is hardlg of ang debate that di.scretion has to be exercised_

judiciousLy and, for that matter, all the facLs and all the releuant

surrounding floors as aLso the implication of exerci,se of d,iscretion either

uag haue to be propertq weigheri and" a balanced- d-ecision is required" to

be taken.

+--'
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l
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12. Gouernment notes that the gold was in the form of omaments. The

applicant had kept the same in the hand bag and was not concealed in

an ingenious. Usuallg, the hand bags are not screened at the arriuoL

oirport. The quantitg of the gold b quite substantial. The applicant hod

not declared the gold orrlaments ln his possession u-,hich indicates that

he had no intention to pay d.utg on the same. All these haue been

properly considered by the OAA while confiscnting the gold ornarnents

absolutelg.

13. The option to allow redemption of seized goods Ls the dLscretionory

power of the adjudicating authoity depenrling on the facts of each case

and after examining the merits. In the present case, the quantitg being

substantia\ clear intention to cleor the gold oralaments u-tithout pagment

of dutg, is o fit case for absolute confi,scation as a deterrent to such

offenders. Thuq toking into account the facts on record and the grauitg

of offence, the odjudicating.authoritg had rightly ordered the absolute

confiscation of gold orrlaments. But for the intuttion and the diltgence of

the Customs Officer,' the gold u,nuld haue passeri undetected Such acts

of mis-using the tiberali-z,e@ facilitation proce-ss should be meted out with

exemplary punishment and the deterrent side of law for whici such

proui.sions are made in lant needs to be inuokecl. 'lhe order of the

Appellote authoitg upholding the order of absolute confiscation of the

gold ornarnents passed bg the adjudicating authority is therefore liable

to be upheld. "
c1

v; :,

6.9 I further rely upon the recent decision of the Hon'ble Revisionary

Authority vide Order No. 2I7 12O24-Cus, dated 16.10.2024 wherein the

applicant aitempt to bring undeclared gold in paste form in the case of

Riswan Kochupurayil Nazecr, WIiERttlN THE Revisionary Authority has

upheld the absolute confiscation of 78a.94O grams of gold extracted from

gold paste weighing '87 
4 .7 60 grams valued al 30 ,29 ,93U (Assesable

Value) and Rs 34,99,286/ -, (Market VaJue).

6. 10 I further rely upon the recent decision of the Hon'ble IRevisionary

Authority in the case of Ms Ros Maszwin Binti Abdul Kadir, 'Order No. ]

18412024 - CUS, dated 04.09.2024 wherein absolute confiscation of one

long crude gold chain of 24 carat purity weighing 7.2 kgs valued at Rs

39jO$OO/-, wrapped in a condom which was found concealed in lower

inner garment, was upheld. The penalty imposcd was also upheld'

I

t

rffift,
*-[j$,L

6.11 I further rely upon the recenl iecision ol thc Honble Revisionary

I ;;,,,..,;;;;';;. .,:" .r rn. o,n syed, ordcr No. 17512024 cus. a,t"a 
I

\ ,u o8.2o24wherein absolute confiscation of 39 gold bars of 24 caraL purity 
I

il4tayzt t rcust 
^HD/2023-24 
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welghing 3800 grams valued at Rs 1,16,58,400/-, concealed inside plastic

pouches containing datcs, was upheld. The penalty imposed was also

upheld.

6.12 I further rely upon the recent decision of the Hon'ble Revisionary

Authority in the case of Shri Riyas Khan, Order No. 79O/2024 - CUS, dated

09.O9.2024 wherein absolute confiscation of two cut gold bits and 78 gold

ingots of 24 carat purity weighing 2620 grams valued at Rs 87 ,42,940 l-
concealed in play station joy sticks, was upheld. The penalty imposed was

also uphe ld.

6.r: I also rely upon the decision of Hon'ble High Court of Kerala in the

case of Abdul l?azak Vcrsus Union of lnd\a l2Ot2 t27 S) F,LT 3OO (Ker)l

maintained in thc Hon'blc Suprcrne Court [2017 (3SO) trLT A173 (SC)],

wherein the passenger, a carrier, tried to smuggle 8 kg of gold concealed in

emergency light, mixie, grinder, car horns etc. was held to be absolutely

confiscated and not allowcd to be released on redemption fine. The relevant

para is rcproduced as undcr:

be imported, such import is subject to tot of restictions including ' .

the necessily to rieclare the goods on arriual at the Customs

Station and make pa!/ment of d.utg at the rate piescibed.. There i,s

no need for us in this case to consider t.he conditions on u.thich

import is permissible rtnd- whether the cond.itions are satisfied

because the appellant cLttempted to smuggle out the good.s by

concealinq the same in emergencg light, mixie, grind.er and car

horns etc. and hence the good_s so brought i.s prohibitory good"s as

there is clear uiolcttion of the statutory prouisions for the normal

import of gold. Further, as per the statement giuen bg the

ctppeLlant under Se-ction I OB of the Act, he Ls onlg a carier i.e.

professionaL smuggler smuggting good.s on behalf of others for
consideration. We, therefore, d,o not find ang merit in the

appellant's case that he has the right to get the confiscated, gold-

releosed on paAment of redemption fing and dutg und_er Section

125 of the Act."

ln the present case also, the appellant had attempted to smuggle 97g.go0
grams of gold. FIe had concealed two cut.gold bars wrapped in aluminium
foil and pasted wrth help of doublc sided tape under the airport trolley with

"6. After henrinq lrorh sldc.s ant) after considcnng the statutorA

proulsions. u.t,z tl.o n.ol think the appellant, os a matter of ight, chn

cLaim. relt:a.sc o.[ the qoods on paument of redemption fine and-

dutt1. b)uen t.houqh qold a.s such is not a proh.tbited ttem ancl can

L,
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an intention to smuggle the same without payment of duty. The manncr of

concealment of seized gold clearly shows thc rntention of the appellant to

not make any declaration before the Customs and comes under the

category of ingenious concealment. The appellant has not submitted any'

evidence to substantiate the transaction in this case. 'lherefore, thej

adjudicating authority has rightly exercised his discretion for absoluter

Iconfiscation of gold. 
I

6.14 In view of the above observations, and relying upon the decision

Hon'b1e Tribunal, Bangalore, the Ilontrlc High Court of Kcrala, thc Hon'b

Supreme Court and the Hon'ble Revisionary Authority, it is. clearly

established that the concealment in this case was intentional as

substantial quantity of gold in form of two cut gcild bars weighing 978.80O

grams wrapped in aluminium foil and pasted with help of double sided

tape under the airport trolley with an intention to smuggle the same

without paJrment of duty and to evade detection by the Customs

authorities. The appellant did not intend to dcclare the said gold. The

appellant in his statement admitted that he is aware that smuggling of gold

without payment of customs duty is an offence and since he had to clear

the gold bars without paJrment of Customs dutics, he did not make any

declarations in this regard and has opted for green channel so that he can

attempt to smuggle the Gold without paying customs duty. lie has not

submitted any evidence to substantiatp the transaction to acquire the

seized gold. Thus, the preient case is not of simple non declaration of gold

,'ji ut an act of smuggling as the gold in substantia.l quantity was ingeniously

cealed in airport trolley with an intention to smuggle thc samc without

ent of duty. Thus, in my considered view, this is not a case of simpie

n declaration of gold but a planncd smuggling of gold into India'

erefore, the adjudicating authority has rightly exercised his discretion

\

',
\r* .A

for absolute confiscation of 978.800 gram of gold under Section 111(d),

111(0, 111(i), 111(,), 11i0) and 1i1(m) of the Customs Act, 1962 ln view of

above, the absolute confiscation of gold of 24 kL gold weighing 978'800 i

gram valued at Rs. 47,89,3661- (Tariff Valuc) and Rs 55,69,372/- (Market

Value) is upheld.

l"

6.15 Further, in respect of imposition of penalty amounting to Rs

19,00,000/- on the appellant for bringing undeclared gold weighing

978.800 gram valued at Rs. 47,89,366/- (Tariff Value) and Rs 55,69,3721-

(Market vatue), the appellant in the appeal memorandum has contended

that he cannot be declared as the owner of goods, merely because, he

possessed an offending Trolley on which the offending Gold was discovered'

'Further, in the additional submission made at thc time of personal

S!4}-271/CUS/AHD/2023-24 Pase 19 of 20



hearing, the appellant has submitted that he is original owner of the two

gold bars and which *"." ...o,r"i"d from his possession. Thus, there is

contradiction in the submissions of the appellant. However, there is no

dispute regarding thc fact that the seized goid concealed in the airport

trolley were not declared with the intention clear the said gold bars without

paymcnt of Customs duties. He has not made any request along with any

ground for reduction in penalty during personal hearing also. It is observed

that the appcllant had attcmpted to bring gold into India without declaring

thc "same and concealing the same in airport trolley. The quantum of gold

is substantial and the appellant had intentionally smuggied gotd. The

appellant was aware that smuggling of gold without pa).rnent of customs

duty is an offence as stated by him in his statement dated 09 .O3.2O23.

Thus, I am of the considered view, that the penalty of Rs 19,0O,00O/-

imposed on the appellant under Section 112(a)(i) of the Customs Act, 1962,

in the impugned order by the adjudicating authority, is appropriate as per

provisions of Section 1 12(a)(i) of the Customs Act, 1962 and commensurate

with the omissions and commissions of the appellant. Therefore, there is

no infirmity in thc impugned order and the same is upheld.

7. In view of above, thc appeal filed by the appellant is rejected

a
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