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Tg ufa 39 afad & 1rofl UG & [ qud A 2l ordl ¢ foid 19 g8 W™} 137 T e

This copy is granted free of cost for the private use of the person to whom it is issued.

Hrorges fufam 1962 @1 YRT 129 € 31 (1) (TUT wTEq) & el Fafafaa 4y &
aTad & T § B15 Afdd 39 MY F HUA BT g HEHH A g1 al 39 1AW B Ui
B aE § 3 AR & AR R wfua/wgaa wfug (enden dxye), fag #aray, @@ faum)
wug anf, 93 fece @1 gaderor sdeT wd HR IHd 8.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

fafafad gafRa sndwr/order relating to :

(P)

ST & =9 | 1yifad Sis A,

(2)

any goods exported

(9)

YIRd H 1YTd B 8 (Ul aTg J ATl 4T Al HRd | S Toed RITH W IdR A T¢ A
T 39 T VTH R IaR 91 & fau smférd Ara SarR 9 &1 IR 91 39 T R/ W) IdR
T gTe @t /AT H Sfufdrg Wi § &l 8.

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

(M

HHarges AFaE, 1962 & A X 9YT I9d T S MU FgE] & dgd Leb aTgH] DI
3ergt.

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

QARSI 3Tde U T (HTae! A [QrA1ep Uy § Jd B 81T e Haid SHd! o4
Bt St R 39 & wry Frafaf@a s Y 81 aifeu

The revision application should be in such form and shall be verified in such manner as |
may be specified in the relevant rules and should be accompanied by :

HIC BT T, 1870 & W 4.6 ATqA! 1 & (U1 [Iuld (6T TU AR 39 MW B 4 Hradi,
et te ufa & vara 08 &1 ArTay Yob fewe am g e,

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

()

TG A & Sraral 9d g MW 31 4 Ui, afe gt

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

(N

Q&0 & 70 3Tde B1 4 uiadl

()

4 copies of the Application for Revision.

()

TAIEUT 3MTIS GrR B34 B (¢ STHATYed AfUT1gH, 1962 (YT Sxfya) # Muffa v &t
3 Tdie, Wiy, gvs st iR fafay wdl & i & arefsr siram @ & %, 200/-(F 9T 3 9 A=A
¥.1000/-(FUT UH §AR AT ), o1 Ht arrar g1, | wwa g yar & uanfores gam deie
®1 g ufert. ufe e, [T TaT ST, ST T €8 @1 A AR FYC TS G a7 399 FH
B 8 B & U $.200/- 3% afe te @@ | @fy® 8 & B & U F 3.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

uE ¥. 2 & T gfud Amael & sremar o ATl & 9 8 afe B1s AfeT 39 S8 @ Sed
eqW Al §1 dl 4 darged qfufmw 1962 &Y uRT 129 T (1) ¥ oefiT v duz
"o, Bty Iare e o a1 o ordfter siftrewor & wmar Arofif@a v w o a3
qPhd 8

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

mﬂﬂlﬁ?, Pulg A X[ d ¥al 1 Uy | Customs, Excise & Service Tax Appellate
Giﬁlaﬂ'ﬂT, ufddt &g dis Tribunal, West Zonal Bench

udt HiSre, sgarel ¥ad, Fiee ARURR qor, | 274 Floor, Bahumali Bhavan,

SURAI, HEHGEIE-380016
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

HTgres fUTaH, 1962 T URT 129 U (6) & 31tfiH, UHIH HATUTTIH, 1962 FT URT 129
T (1) & 7 srfta & w1y Fafafaa oo gow €7 =ifee-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

e § Ffd A d o8l 5 SHRes AUsRI gRT AN 791 {e® A% ST 94T T
g1 <8 B IHH Uld a1 ¥ UY 41 I9Q B 81 df TP g9 I,

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

(@)

st @ rafd aret | sigi fedt diames sfiert grT | T Yed SR AT auT @
AT €8 B B H Ui @ U 8 e §) A 30l e are @ it 7 @) ) uig geR
FqY

(b)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(1)

S(ite @ WRd AT | el (4! GIHRed USRI gRT T 747 e SR TS q4T Il
41 €8 &1 IHH U9 @@ ¥ ¢ ¥ fUs 8 d); 39 g9R TUU.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

TH AW P 190G APV b A, Hill 7T Ye B 10% 3l BT T, w61 Yod I1 Ao O oS 1 7 &, 918 & 10%
31 P W, 95l Had &3 [Gag 1 8, andie war s |

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or
duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

I TUTTTH BT URT 129 () T f=7q Ul WIUSR & GHA a0R AP MMdad U3- (@)
AP e & Fag a1 Taferd o7 quRA & e ar fedt sy yares & fore fve o ondier : - apuar
gm@gmmﬁmmémwm%mumuﬁ@mwmw

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

Appeal has been filed by M/s Caltex Impex, Panvel Plaza CHS, 2nd Floor,
Flat No.202, Kaveri Enterprises, Plot No.11, Sector-11, Panvel, Navi Mumbai,
(hereinafter referred to as the ‘Appellant’) in terms of Section 128 of the Customs
Act, 1962, challenging the Order-in-Original no. MCH/ADC/MK/227/2023-24
dated 04.01.2024 (hereinafter referred to as ‘the impugned order’) issued by the

Additional Commissioner of Customs, Mundra.

2. Facts of the case, in brief, are that Intelligence gathered by the
Central Intelligence Unit (CIU) and Special Intelligence Investigation Branch
(SIIB) of Custom House Mundra indicated that Natural Garnet, which is a
restricted item for export, was being exported by some exporters in illegal manner
by way of mis-declaring the same as Ramming Mass (RITC Code 38160000).
Acting upon the intelligence, inquiries were initiated by the CIU and later
transferred it to SIIB, which revealed that Shipping Bill No0.2149179
dated.01.07.2023 covered under Invoice No. CI/002/23-24 dtd.27.06.2023 was
filed by the appellant through the Customs Broker M/s.Varma& Sons. The
details of the consignment covered vide Shipping Bill No0.2149179
dated.01.07.2023 filed by Caltex Impex is as follows

TABLE A
S/B No. & Dt. Invoice No. &Dt Quantity Shipper
2149179/01.07.2023 C1/002/23-24 53.950 MTs  Al-Magwa Engineering &
DT.27.06.2023 Contracting Co. WIll P.O.
Box No.9390, 61004, East
. . Ahmadi, Kuwait
21 On enquiry, it was found that the goods mentioned in the Shipping

Bill were not available as the container had not come inside the gate of the
Mundra Port, so the goods were not registered. The goods were placed at the RDS
Empty Yard and were not yet Gate-in. Further, information received that Caltex
were attempting not 2 but 10 containers of Natural Garnet to export in the guise
of Ramming Mass, which were placed in at RDS Empty Yard. Search was
conducted at RDS Empty Yard vide Panchnama dated 10-11.07.2023 wherein it
was found that Caltex had placed with them not 10 but 20 containers of Natural
Garnet which had arrived at RDS Empty Yard on 04.07.2023. The list of the
containers transported from factory stuffing godown to RDS Empty yard is as

follows :
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Table-B

Container Line M/s.CMA CGM

Pvt. Ltd

Container Line M/s. ASN Shipping Agencies

Booked by M/s. Star Impex, Mumbai

Booked by M/s. Gurukripa
Logistics (I) Pvt. Ltd.

Shipping &

C1/002/23-24 dated.27.06.2023

C1/007/23-24 dated.28.06.2023

C1/003/23-24 dated.27.06.2023

C1/008/23-24 dated.28.06.2023

C1/004/23-24 dated.27.06.2023

C1/009/23-24 dated.28.06.2023

Cl/005/23-24 dated.27.06.2023

C1/010/23-24 dated.28.06.2023

C1/006/23-24 dated.27.06.2023

CI/011/23-24 dated.28.06.2023

US.$135/- PMT

US.$125/- PMT

Contracting Co. Will
61004, East Ahmadi Kuwait

Consignee was Al Magwa Engineering &
P.O.Box 9390,

Dubai UAE

Consignee was J F J General Trading LLC,

FCIU3741619 IALU2265187
CMAU3015349 CMAU1573491
TRLU9703207 IALU2263097
TEMUS5810822 SCZU7526447
TCLU2789494 GLDU3044092
APZU3830084 CMAU1428410
TRHU1004951 IALU2263287
GESU1108376 IALU2268709
CAIU3862485 TIALU2241550
APZU3330812 CMAU1412310

-

22

Representative samples were drawn from the containers mentioned
at Table B vide Panchnama dated 10/11.07.2023 and sent for testing to
M/s.IREL (India) Limited, Research Centre, Beach Road, Kollam, Kerala 690001
and the Test Result are mentioned below:-

Table-C

Test Memo No. Sample Ref. No. Test Report No. Natural Garnet %

666/19.07.2023 IRERC/106-A/23ML-1975 96.2%
667/19.07.2023 IRERC/106-B/23ML-1977 95.8%
668/19.07.2023 IRERC/106-C/23ML-1979 95.1%

669/19.07.2023

IRERC/106-D/23ML-1981 95%

2.3 The Natural Garnet were placed under seizure vide seizure memo
dated 21.09.2023 which were available in the twenty containers mentioned at
Table B and copy handed over to Shri Arpit Singh, Proprietor of M/s.RDS Empty
Yard, Mundra and Shri Avisanna, Authorised Person of M/s.Caltex and Shri
Navnath. Further, it was found that these containers were loaded from the

godown hired by Caltex at Plot No.42, Sector-10A, GIDC, Gandhidham for which
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was conducted vide Panchnama dated 11/12.07.2023 and Representative
samples were drawn and sent for testing. Subsequent, to the confirmation on
the goods being as Natural Garnet, these goods were also seized on 21.09.2023.
This investigation pertains to Garnet found in 20 containers mentioned at Table-
B only and attempted to export vide S/Bill No. 2149179/01.07.2023 Invoice No.
CI/002/23-24 DT.27.06.2023.

2.4 The exporter declared the goods as Ramming Mass (RITC Code
38160000). Whereas, it appeared that the Central Govt had in his capacity as
Additional Secretary to the Government of India had from F. No.
01/91/171/22/AM 19/EC issued an Order vide Notification No 26/2015-20
dated 21.08.2018 on behalf of the Central Government under the provisions of
Section 3 of the Foreign Trade (Development and Regulation) Act, 1992
(Hereinafter referred to as "the FTDR Act, 1992") to amend the Export Policy of
"Beach Sand Minerals" in Chapter 26 of Schedule 2 of ITC (HS) Classification of
Export and Import items. In terms of said Notification No.26/2015-20 dated
21.08.2018, Garnet classifiable under CTH 25132030 could only be exported
through Indian Rae Earth Ltd. (IREL). However, in the instant case the exporter
tried to export the sameby Way of mis-declaring the same as 'Ramming Mass' to
avoid the restriction, however, the goods were found as Garnet classifiable under
CTH 25132030, which are restricted in nature. Thus the non-compliance of the
existing DGFT Policy makes the goods as Prohibited and exporter tried the same

by way mis-declaring and mis-classifying the same.

2.5 No private person is permitted to export Beach Sand and Minerals.
M/s. IREL, who were notified as canalizing Agency for export of Natural Garnet
falling under CTH No. 25132030 also publishing SOP for Export Policy of Beach
Sand Minerals and Production/Selling and export was regularized. From the
above, it is evident that with effect from 21.08.2018 and pursuant to issue of
aforesaid Notification No. 26/2015-20 dated 21.08.2018 by the Central
Government, the export of Beach Sand Minerals and particularly the Natural
Garnet falling under CTH No. 25132030 has been brought under the regime of
State Trading Enterprises (STEs) and M/s. Indian Rare Earth Ltd. (Hereinafter
referred to as "M/s. IREL") were notified as canalizing agency in this respect. No
private person has been permitted to export Natural Garnet falling under CTH
No. 25132030. Consequent to issue of aforesaid Notification dated 21.08.2018,
M/s. IREL being canalizing agency placed on their website the SOP for export of

Natural Garnet etc. Beach Sand Minerals by the producers/sellers, who were
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desirous to export the Beach Sand Minerals.

2.6 During investigation summons were issued to the Exporter,
M/s.Caltex Impex and Shri Avisanna appeared as per summons on 10.08.2023
as an authorized representative of owner of Caltex by furnishing letter
dtd.08.08.2023 wherein he interalia stated that:

« Shri Navnath Narain Golie had asked him to oversee the operation at the

godown at Gandhidham.

» Shri Navnath had procured Garnet from Rajasthan.

» Shri Navnath had hired the IEC of M/s.Caltex Impex from its Proprietor

for exporting of Garnet by declaring it as Ramming Mass.

» Shri Nikon Bhanushali arranged containers for export from Container

line.

» Shri Navnath is the beneficial owner of the attempted export of Garnet.

2.7 Shri Avisanna appeared as authorized representative on behalf of
Shri Navnath as per summons on 30.08.2023 wherein he interalia stated that:

» Shri Navnath had informed him that for an amount Rs. 1,25,000/- the IEC
of M/s.Caltex Impex was subletted by Shri Asif.

« Shri Navnath had also asked Shri Nikon Bhanushali to file Shipping Bills,
which Shri Nikon Bhanushali further asked to Shri Ravindrasinh Jadeja of
M/s.

Varma & Sons.

» Shri Navnath had paid Rs.40000/- for the godown at Gandhidham to Shri
Gopal Rameshchandra Agarwal.

» The Garnet was procured by Shri Navnath from M/s. Aries International
Company, Bhilwara, Rajasthan.

* The Garnet quantity procured was 560MTs and 90MTs was procured on
60 days credit at the rate of Rs.8000/- PMT. The quantity of 90MTs is at
godown at Gandhidham.

» Ten containers were booked through forwarder M/s. Star Impex from
container line M/s.CMA CGM Agencies (1) Pvt. Ltd which was bound for
Kuwait and through forwarder M/s Gurukrupa Shipping & Logistics (I) Pvt.
Ltd booked 10 containers from container line M/s. ASN Shipping Agencies
Pvt. Ltd which was to be shipped to Dubai.

2.8 Shri Avisanna appeared as per summons on 06.10.2023 wherein he
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* Shri Navnath had issued total 10 invoices covered under those 20
containers and produced all the 10 invoices.

* The above invoices were issued by Shri Navnath only to shift the goods to
Mundra and these containers were not allocated against any of the invoices.
Shri Navnath had told him against the 09 invoices no shipping bills were to
be filed. The first shipping Bill No.2149179 dated. 01.07.2023 were filed but
after knowing the export could not be allowed, they had not allowed any of
the containers to move inside the Port area.

* He had been shown the Test Result of representative samples sent to IREL
for testing and through the test result Nos. IRERC/106-A/23-ML-1975,
IRERC/106-B/23-ML-1977, IRERC/106-C/23-ML-1979, IRERC/106-
D/23-ML-1981 the samples were confirmed to consist of minimum of 95%

Garnet, he put his signature on them.

2.9 Summons were issued to Ravindrasinh Bharatsinh Jadeja alias
Ravirajsinh Jadeja and he appeared on 09.09.2023:
* Shri Nikon Bhanushali had instructed him to file Shipping Bill for
M/s.Caltex Impex. He asked the representative of the Customs Broker to
file the Shipping Bill.
* He had received the loaded 20 containers for shipment.
* He submitted weighment slips of all the twenty containers.
* He had asked his friend Shri Vikramsinh to park 20 containers at
M/s.RDS Empty Park.
* He was not aware that the goods to be exported was Garnet by declaring

it as Ramming Mass.

2.10 Summons were issued to the Customs Broker M/s. Varma & Sons,
but he did not appear, however a letter dated 06.10.2023 has been received
wherein he had informed that:
* They are not having any documents related to Garnet and are not aware
of any such consignment.
* They had filed Shipping Bill of M/s. Caltex Impex after receiving KYC,
Invoice No.02, and Packing List and the description was Ramming mass
through factory stuffing container.
* After filing of SB when asked to send all relevant documents like
container, RFID Seal number, drawback declaration etc to the Exporter, the
exporter said cargo was not ready and well send all the relevant documents

once the cargo is ready. N DS
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* Thereafter they have not received any communication from exporter nor

received the relevant documents, hence have not proceeded it further.

2.11 Summons were issued to Shri Nikon Bhanushali with queries, he

furnished his reply by email on dt. 12.10.2023 as under:-

* He is not having any documents related to Garnet and are not aware of
any such consignment. He had a meeting with Shri Navnath Narayan Gole
related to Export of Ramming Mass for factory stuffing containers and after
receiving all KYC documents from Navnath forwarded the same to Shri
Ravindrasinh Jadeja for filing and asked Exporter to send all relevant
documents like Container number RFID seal Number Drawback declaration
etc, the exporter said cargo was not ready and sill send all the relevant
documents once cargo was ready. Further no communication from the

Exporter received hence not processed.

2.12 Summons were issued to Shri Navnath Narain Gole:

* By email dtd.13.10.2023 regarding containers booking, he confirmed that he
had booked the containers of CMA CGM and ASN Shipping Agencies Pvt. Ltd.

* Navnath Narayan Gole appeared on 21.10.2023 to furnish his statement
wherein he interalia stated that On being asked he was doing the procurement
of Rice and Agro Commodities for Exporters.

* He had met Shri Akbar at an Agro Expo held at Goregaon Exhibition Centre,
Mumbeai.

» Shri Akbar was the export manager at M/s.Al-Magwa Engineering &
Contracting Co Kuwait and M/s. J.F.J General Trading LLC, Dubai UAE and had
asked him to supply Garnet as it was in demand for cleaning the big oil pipes
and also sand blasting, thereafter he started for looking for sellers of Garnet. He
had procured Garnet from M/s.Aries International Company, Bhilwara,
Rajasthan vide Invoice No. PI/EXP/001 and PI/EXP/002 dt.03.05.2023. As he
did not have his own IEC so he had asked his friend Shri Asif to use his IEC i.e.
M/s.Caltex Impex(AZVPK984 1P).

 Shri Asif had agreed to give IEC against payment of Rs.1,25,000/-, after paying
the amount, Shri Asif had allowed to use the IEC for export of Rice and other
Agro Commodities. But he had used the IEC for exporting Garnet to the Supplier
Al-Magwa Engineering & Contracting Co Kuwait and M/s. J.F.J General Trading
LLC, Dubai UAE by declaring it as Ramming Mass. I had hired godown and got

f-sealing (permission from Custom House, Kandla) at Plot No.42, Sector-10A,
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GIDC, Gandhidham and stored the goods in the godown, He had planned to
export garnet and other agro commodities from the godown at Plot No.42, Sector-
10A, GIDC, Gandhidham.

* On being asked whether he had planned and stuffed 20 containers from the
godown Plot No.42, Sector-10A, GIDC, Gandhidham, he negated and stated that,
he had stuffed the garnet in twenty containers and had planned for only two
containers whose container numbers was not decided.

* Due to Cyclone and heavy rain the godown at Plot No.42, Sector-10A, GIDC,
Gandhidham was damaged badly, meanwhile to shift the goods to a better place
he had issued 10 invoices for hiring 20 containers, these 20 containers required
to be placed where there was a facility of crane/ Kalmar to transfer those 20
containers from trucks to the ground, as the rent for RDS Empty yard was cheap
and was having facility of crane, he had okayed to shift the container to RDS
Empty yard.

* On being asked that the containers were stuffed from their godown, then how
could he say that the goods stuffed were not for export, he stated that due to
cyclone some of the goods were damaged, so he had sent Avisanna to assess how
much goods were in good condition and inside the bags, as some goods were
spilled due to cyclone Biporjoy and heavy rain.

* After Avisanna spoke to him he had booked the containers on the basis of
invoices and asked Nikon Bhanushali to file only one Shipping Bill for two
containers.

* He had planned for only two containers. Due to Cyclone and heavy rain the
godown at Plot No.42, Sector-10A, GIDC, Gandhidham was damaged badly,
meanwhile to shift the goods to a better place he had issued 10 invoices for hiring
20 containers, those 20 containers required to be placed where there is facility
of crane/ Kalmar to transfer these 20 containers from trucks to the ground, as
the rent for RDS Empty yard was cheap and was having facility of crane, he had
okayed to shift the container to RDS Empty yard.

* On being asked whether he had stuffed the Garnet from the godown Plot No.42,
Sector-10A, GIDC, Gandhidham, he stated that on his behalf Shri Avisanna
stuffed the goods from the godown Plot No.42, Sector-10A, GIDC, Gandhidham
as after the cyclone his Garnet were damaged.

* So he had hired the containers and stuffed the goods and unloaded them at
RDS Empty Yard Mundra with the help of Shri Ravindrasinh.Jadeja. He had no
intention for exporting them on date.03.07.2023.

* On being asked whether he had booked the containers he stated that he had
issued invoices for M/s.Al-Magwa Engineering & Contracting Co Kuwait and
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M/s. J.F.J General Trading LLC, Dubai UAE and had booked containers from
M/s. Star Impex, Mumbai (CMA CGM Agencies (I) Pvt. Ltd) and M/s.Gurukrupa
Shipping & Logistics (I) Pvt. Ltd. (ASN Shipping Agencies Pvt. Ltd.) respectively.

» After showing the statements of Shri Avisanna dated. 10.08.2023, 30.08.2023
and 06.10.2023, wherein he had informed that the containers were booked by
Shri Nikon Bhanushali, he stated that he had informed Avisanna that he had
issued invoices for stuffing of goods inside the container, and told him that he
had given one Invoice to Shri Nikon Bhanushali for filing Shipping Bill, he had
mis-understood and told that Nikon Bhanushali had booked the containers also.

Further he wanted to say that container stuffed with garnet were not allotted
against any of the Invoices as mentioned in Avisanna's statement
dated.06.10.2023.

* On being asked he stated to no specific container stuffed with garnet were
covered under Invoice No. CI/002/23-24 DT.27.06.2023 and S/Bill No.2149179
dated.01.07.2023.

* On being asked that he stated that the containers were booked on 29.06.2023
and 30.06.2023 on the basis of Invoice dated.27.06.2023 and 28.06.2023, he
had asked Shri Nikon Bhanushali to file S/Bill for Ramming Mass and he filed
S/Bill through Shri Ravirajsinh Jadeja. He had researched locally in Mundra
that it was risky to export Garnet by mis-declaring the goods as Ramming Mass,
so he did not allot any two containers for the Invoice No. CI/002/23-24
DT.27.06.2023 and S/Bill No.2149179 dated.01.07.2023, and hence he not
gives Container Numbers, RFID Seal numbers, Drawback declarations to Shri
Nikon Bhanushali. Further he did not ask Nikon Bhanushali to file S/Bills for

= the remaining 09 invoices.

» On the request of SIIB Section he had submitted the remaining 09 invoices i.e.
CI/003-006/23-24 dated.27.06.2023, CI/007-011/23-24 dated.28.06.2023,
but they were never given to Shri Nikon Bhanushali for issuing S/Bills.

» He had been shown the e-way Bill Nos 271613532596, 261613553411,
281613548174, and 221613558047 which was generated for movement of
trucks laden with 10 containers from Plot No.42, Sector-10A, GIDC,
Gandhidham to RDS Empty Yard Mundra.

+ Further other 10 containers were transported by trucks but their e-way Bill
was not made they were transported on the basis of Invoice.

» He had been shown the Original Mineralogical Analysis Report test reports
issued by IREL (India) Limited, Research Centre, Kollam 691001, the test reports
mention the amount in % of Garnet, he put the dated signature.

,-——%Qe had been shown the Seizure Memo dated.21.09.2023 wherein the 20
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containers which he had loaded.

* The Godown and the goods were damaged due to Cyclone and Heavy rain at
Gandhidham. To protect the Garnet getting damaged further, he had issued 10
invoices for hiring 20 containers, those 20 containers required to be placed where
there was facility of crane/ Kalmar to transfer those 20 containers from trucks
to the ground, as the rent for RDS Empty yard at Mundra was cheap and was
having facility of crane, so he agreed to shift the container to Mundra at RDS
Empty yard, Mundra.

* He researched locally in Mundra, that it was risky to export Garnet by mis-
declaring the goods as Ramming Mass, so he did not allot any containers for the
Invoice No. CI/002/23-24 DT.27.06.2023 and S/Bill No0.2149179
dated.01.07.2023, and did not give Container Numbers, RFID Seal numbers,
Drawback declarations to Shri Nikon Bhanushali. hence the seizure of goods
contained in the 20 containers was not correct.

* He agreed that the seizure for any two containers would have been valid as it
was covered under Invoice dated.27.06.2023 and 28.06.2023. It is kindly
requested to allow him to give permission to de-stuff the containers and take
back the cargo back to town and settle the payments.

* He also requested to charge the penalty and fine against the attempted to
export of garnet in the two containers. He did not want any show cause notice
or personal hearing in the matter, he also requested to issue letters to the

container line to waive off the detention charges.

2.13 Shri Avisanna, Autorised representative of the Beneficial Owner Shri
Navnath Narain Gole wrote letter dated 29.09.2023 wherein he requested for
grant permission for back to town of the Garnet placed under seizure on
21.09.2023 and requested for waiver of detention and demurrage charges from

the shipping line.

2.14 Vide Notification No. 47/2015-20, dtd.31.01.2018 the Central
Government notified the Indian Trade Classification (Harmonized System) of
Export Items, 2018 under Section 5 of the FTDR Act, 1992 read with Para 2.01
of the Foreign Trade Policy 2015-2020. Later on, vide Order/Notification No.
26/2015-2020 dated 21.08.20 8 issued by the Central Government under
Section 3 of the FTDR Act, 1992, added entry at Sr. No. 98A in the Schedule 2
of the ITC (HS). In effect, the export of Beach Sand Minerals notified in the said
entry No. 98A were brought under STE and they were canalized through M/s.
[REL. In the Notification No. 26/2015-2020, it was specified at Para No. 4 thereof
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by the Central would be regulated in terms of the Policy under at Sr. No. 98A of
Chapter 26 of Schedule 2 Export Policy. The specific entry under Custom Tariff
Item 25132030 refers to Garnet. The Notification No. 26/2015-20 adds the
condition in export policy that goods with Item Description Beach Sand Minerals
as listed viz. ilmenite, Rutile, Garnet, Monazite, Zirconetc. will be exported by
State Trading Enterprises only and the Policy Condition mentions the export will
be through Indian Rare Earth Ltd (IREL) only. Thus, the goods tested by CRCL,
New Delhi have been found to be natural garnet hence classifiable under Custom
Tariff Item 25132030 specifically. The specific mineral "Garnet' is also
mentioned under column "Item description" in DGFT Notification 26/2015-2020
dated 21.08.2018. The word Beach Sand Mineral has to be taken as generic term
and not specifically only those minerals mined on beach. The natural garnet is
found both on beach and inland. It cannot be the aim of policy makers to have
the policy prohibition only for [lmenite, Rutile, Garnet, Zircon etc. which is found
on beach sand and not inland. The Custom Tariff Item 25132030 is specifically
mentioned in the Notification ibid and this Tariff Item also does not differentiate
between garnet found on Beach Sand and Mineral inland in India. Thus the
beach sand mineral is to be read only an indicative class of goods/Generic class
of goods. It cannot be aim of any policy maker just to prohibit a type of mineral
which are found in beach and Same mineral are if found/mined in land can be

allowed to be exported freely under export policy.

2.15 Vide Notification No. 57/2015-20, dtd.31.03.2020, issued under
Section 5 of the FTDR Act, 1992, the Central Government extended validity of
Foreign Trade Policy 2015-20 till 31.03.2021, which was otherwise going to
expire on 31.03.2020. Vide Notification No. 60/2015-20, dtd31.03.2021, the
validity of the Foreign Trade Policy 2015-20 was extended further upto
30.09.2021. In the instant case, the Test Reports of IREL (India) Limited,
Research Centre, Beach Road, Kollam, Kerala 690001 clearly show that the
subject goods pertaining to the shipping bill No.2149179 dated 01.07.2023
attempted to be exported by M/s.Caltex Impex. The statement of Shri Navnath
Narain Gole, Beneficial Owner of M/s.Caltex Impex was recorded under Section
108 of the Customs Act, 1962 wherein he inter alia stated that the goods
attempted to be exported by them is garnet. It is evident that even after having
known that the goods were Garnet, Shri Navnath had mis-declared and mis-
classified their export goods in the Shipping Bill they had filed before the

Customs officer, with respect to the description of the goods as "Ramming Mass"
mquey had declared the classification of the subject goods covered under the
S N
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said Shipping Bills under Custom Tariff Item 38160000, whereas there exists
specific heading 25132030 for "natural garnet". Hence, the classification of their
export goods ought to have been made under Custom Tariff Item 25132030
instead have declared classification under CTH 38160000. When specific
description is ascertained on the basis of test report, the contention of the
exporter to classify the Natural Garnet under 38160000 which is for 'Others’
category is totally incorrect, irrelevant, inconsistent and deliberate act of mis-
declaration with respect to the description and classification of the export goods,

which is in violation of the provisions of Section 50 of the Customs Act, 1962.

2.16 From the facts discussed in foregoing paras, it appeared that by
adopting Modus Operandi of mis-declaration of the goods, the said exporter
attempted to export the subject consignment. They appeared to have deliberately
mis-declared the goods before Customs Authorities and thereby has
contravented the provisions of the Section 50 and 51 of the Customs Act, 1962
as well as Section 11 of the Customs Act, 1962 in light of their contravention of
the provisions of Section 11 of the Foreign Trade (Development and Regulation)
Act, 1992, Rule 11 & 14 of the Foreign Trade (Regulation) Rules, 1993, Para 2.01,
2.02 and 2.20 of the Foreign Trade Policy 2015-20, in as much as they had
intentionally mis-declared and mis-classified the goods under export with sole
aim to circumvent the restrictions imposed against its export in terms of
Notification No. 26/2015-20, dtd.21.08.2018 issued under Section 3 of the FTDR
Act, 1992. Therefore, the seized goods as mentioned in above paras appear to be
treated as "Prohibited goods" as defined under Section 2(33) of the Customs Act,
1962 and "Smuggled goods" as defined under Section 2(39) of the Customs Act,
1962. The export goods of M/s.Caltex Impex seized on 21.09.2023 at Mundra
are liable for confiscation under Section 113 (d) and 113 (i) of the Customs Act,
1962.

2.17 From the facts discussed above, it appeared that Shri Navnath
Narain Gole, who had purchased the Import Export Code from the Proprietor
Shri Asif of M/s.Caltex Impex, Panvel Plaza CHS, 2nd Floor, Flat No.202, Kaveri
Enterprises, Plot No.11, Sector-11, Panvel, Navi Mumbai (IEC No.AZVPK9841P)
for an amount of Rs. 1,235,000/, the beneficial owner in this case is Shri Navnath
Narain Gole, as Shri Navnath had paid him off for using the IEC, Shri Navnath
with the intent to export Natural Garnet mis-declared the goods in the 10
Invoices out of which he had sent Invoice No.CI/002/23-24 dtd.27.06.2023 to

Shri Nikon Bhanushali for filing Shipping Bill. Shri Nikon forwarded the KYC
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and export documents to Shri Ravirajsinh Jadeja alias Ravindrasinh Jadeja who
further had given to the representative of the Customs Broker M/s. Varma &
Sons to file the shipping bill. Meanwhile, Shri Navnath booked 20 containers, 10
each containers for shipment from M/s. CMA CGM Agencies (I) Pvt. Ltd through
forwarder M/s. Star Impex, Mumbai for shipment to Kuwait whose Invoice were
CI/002/23-24 to CI/006/23-24 i.e. total 5 invoices addressed to M/s. Al-Magwa
Engineering & Contracting Co. Will P.O..Box 9390, 61004, East Ahmadi Kuwait
wherein goods were described as Ramming Mass. Shri Navnath booked 10 each
containers for shipment from M/s. ASN Shipping Agencies Pvt. Ltd through
forwarder M/s.Gurukrupa Shipping & Logistics (I) Pvt. Ltd to Dubai whose
Invoice were CI/007/23-24 to CI/011/23-24 i.e. total S invoices addressed to
M/s. JF J General Trading LLC, Dubai UAE wherein goods were described as

Ramming Mass.

2.18 The Customs Broker M/s. Varma & Sons filed the Shipping Bill on
the basis of the exports documents available with them and thereafter waited for
the Exporter to furnish details of the containers, etc. The containers had not
gated-in for the Invoice No.CI/002/23-24 dtd.27.06.2023 pertains Shipping Bill
No0.2149179 dated.01.07.2023 was filed. After filing of Shipping Bill, the
shipment was put on hold by SIIB Section, Custom House, Mundra. The Officers
of SIIB found that the goods mentioned in the Shipping Bill were not available
as the container was not come inside the gate of the Mundra Port, so the goods
were not registered. The goods were found placed at the RDS Empty Yard.
Further, information received that Caltex were attempting not 2 but 10
containers of Natural Garnet to export in the guise of Ramming Mass, which
were placed in at RDS Empty Yard. Search was conducted at RDS Empty Yard
vide Panchnama dated.10-11.07.2023 wherein, it was found that Caltex had
placed with them not 10 but 20 containers of Natural Garnet which had arrived
at RDS Empty Yard on 04.07.2023. It was also came to notice that Shri Navnath
had given self-sealing permission from Custom House Kandla at their warehouse
having address at Plot No.42, Sector 10A, GIDC, Gandhidham. On
11/12.07.2023, the officers of SIIB Kandla Custom House had also searched the
godown premise under Panchnama dated.11-12.07.2023 and had drawn
samples for sending for testing to IREL, Kollam, Kerala. The reports from IREL
were perused by the authorized representative Shri Avisana on 21.09.2023. On
the basis of the Test Report and confession statement of Shri Avisana, the
Natural Garnet weighing 557,130 Kgs valued at Rs.44,57,040/- were placed
Wer seizure on 21.09.2023. For seizure of the goods weighing 92,870 kgs
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available at warehouse at Plot No.42, Sector 10A, GIDC, Gandhidham vide this
office letter was communicated to SIIB Section, Custom House, Kandla. In this
Investigation Report, goods found at Godown which falls under the jurisdiction

of Custom House, Kandla is not covered.

2.19 Shri Navnath requested for release of the goods for back to town,
goods weighing 557,130 Kgs available at M/s.RDS Empty Yard, Mundra. Section
7 of the Foreign Trade (D&R) Act 1992 provides:

"Importer-exporter Code Number.

7. No person shall make any import or export except under an Importer-
exporter Code Number granted by the Director General or the officer
authorised by the Director General in this behalf, in accordance with the
procedure specified in this behalf by the Director General."

2.20 It can be inferred from above, that IEC is mandatory for import and
IEC holder himself can import/export from that particular IEC. Further, it is trite
that when a law requires a thing to be done in a particular manner, it has to be
done in that particular manner and recourse to any other manner is necessarily
forbidden. In view of the above, it is clear that subletting of IEC is against the
purpose and procedure specified by FTDR Act and FTP. Therefore, the matter of
subletting of IEC is being reffered to Concerned regional office of DGFT.

2.21 From the facts and circumstance of the case, Investigation Report
No.S/15-02/INQ/CALTEX IMPEX/SIIB-F/CHM/23-24 dated 23.10.2023 was
issued proposing as under:

a. The exporter was well aware about the actual facts of the case, it appears
that M/s.Caltex Impex, had deliberately mis-declared the subject goods
with respect to material particulars such as description and classification
and attempted to illegally export the same even when they were not having
the canalization certificate from M/s. Indian Rare Earth Limited (IREL) as
required in terms of Notification No. 26/2015-20 dated 21.08.2020 issued
by DFGT. By the act of commission and omission of mis-declaring the
subject goods export of which was restricted and attempting to export
illegally the same, M/s.Caltex Impex have rendered the subject goods
covered under Shipping Bill Nos. 2149179 dated.01.07.2023 liable for
confiscation under Section 113 (d) and 113(i) of Customs Act, 1962.
Therefore, M/s. Caltex Impex through its beneficial owner Shri Navnath

Narain Gole have rendered themselves liable for penalty under Section 114
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(i) of the Customs Act, 1962.

. The exporter has knowingly submitted false and incorrect declaration in

the invoice and Shipping Bill No.2149179 dated.01.07.2023 submitted
before Customs authorities. The exporter has thereby rendered themselves

liable for penalty under Section 114 AA of the Customs Act, 1962.

. Shri Asif, Proprietor of M/s.Caltex Impex had sold the IEC to Shri Navnath

Narain Gole for an amount of Rs.1,25,000/-. As Shri Asif had failed to fulfil
his responsibility under section 50 of the Customs Act, 1962 regarding
verification truth and accuracy in declaration filed on his name. So, he is

liable for penalty under Section 117 of the Customs Act, 1962.

In light of the above and on the basis of evidences collected during

investigation by SIIB Custom House Mundra, there appears a case to allege

against M/s.Caltex Impex, represented by its beneficial owner Shri Navnath

Narain Gole, under the provisions of the Customs Act, 1962. Shri Navnath Gole

vide his statement dated 21.10.2023 had submitted that they do not want any

SCN or Personal Hearing in the matter.

2.23

Consequently, the Adjudicating Authority passed the order as

under:

1.

il.

She ordered to confiscate 53.950 MTS of the seized goods viz. "Natural
Garnet" contained in 2 containers covered under Shipping Bill
No0.2149179 dated 01.07.2023 having declared FOB Value of
Rs.4,86,437.39/- and 5,03,180 kgs of "Natural Garnet" contained in the
remaining 18 containers having total quantity of 557130 Kgs having
declared Value of Rs.44,57,040/- (Rupees Forty Four Lakhs Fifty Seven
Thousand and Forty Only) export of which is restricted and attempted to
export improperly & illegally, the exporter have rendered the subject goods
liable for confiscation under Section 113(d) & 113 (i) of the Customs Act,
1962. However, she imposed Redemption Fine Rs. 10,00,000/- (Rs. Ten
Lakhs only) in lieu of confiscation under Section 113(d) and 113 (i) of the
Customs Act, 1962, to redeem the goods only for the purpose of Back to
Town (BTT);

She imposed penalty of Rs. 5,00,000/- (Rupees Five Lakhs only) on the
exporter, viz., M/s. Caltex Impex, holding IEC No. AZVPK9841P under
Section 114(i) of the Customs Act, 1962;
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iii. She imposed penalty of Rs. 2,00,000/- (Rupees Two Lakhs only) on the
exporter, viz., M/s. Caltex Impex, holding IEC No. AZVPK984 1P under
Section 114AA of the Customs Act, 1962;

iv.  She imposed penalty of Rs. 2,00,000/- (Rupees Two Lakhs only) on Shri
Asif, Proprietor of M/s Caltex Impex, holding IEC No.AZVPK984 1P under
Section 117 of the Customs Act, 1962.

SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned order, the Appellant has filed the present

appeals wherein they have submitted grounds which are as under:-

3.1 The Adjudicating Authority confiscated the goods under Section
113(d) and 113(i) of the Customs Act 1962.Section 113(d) &113(i) read as under;

“ SECTION 113-The following export goods shall be liable to confiscation :-
(d) any goods attempted to be exported or brought within the limits of any
customs area for the purpose of being exported, contrary to any prohibition
imposed by or under this Act or any other law for the time being in force;

(i) any goods entered for exportation which do not correspond in respect of
value or in any material particular with the entry made under this Act or in

the case of baggage with the declaration made under section 77; ”

3.2 The RDS empty container yard is used exclusively for empty
containers, there can be no reason for loaded container to be in the said yard.
RDS empty container yard is more than 50 km away from Mundra port; the
goods were not within the customs area/station hence the goods were not liable
to confiscation. There was no attempt to export. The goods were more than 50-
75 kms from the customs area/port, by no stretch of imagination it can be
considered to be an attempt to export. Assuming but without conceding, the
purported to be permission to self- sealing was taken from the Kandla Customs
authorities, the Mundra Customs authorities have no jurisdiction to deal with
goods; it was within the jurisdiction Kandla customs only, Therefore, the
impugned order is passed by the officer who do not have power to do so; hence,

impugned O-1-O is liable to set aside.

3.3 Appellant submits that section 113(d) of the stipulate that any goods




F.No. S/49-180/CUS/MUN/2023-24

entered for exportation which do not correspond in respect of value or in any
material particular with the entry made under this act. It is submitted that the
term "entry made under the Act" means an entry made under Section 50 of the
Customs Act 1962. For application of section 113(d) the precondition is that the
goods do not correspond in respect of value or any material particular with the
entry made under the Customs Act. In the present case no shipping bill is filed
as provided under section 50 of the Customs Act, hence, no entry is made;
therefore, confiscation of the goods under Section 113(d) is erroneous and illegal.
therefore, confiscation under section 113(d) as well as 113(i) is liable to be set

aside.

3.4 The Adjudicating Authority failed to appreciate that the goods seized
at RDS empty yard and GIDS Gandhidham, the goods are confiscated under
section 113(d) and 113(i). For confiscation under section 113(d) the said section
provides, either there should be an attempt to export the goods or the goods
should have been brought within the customs area for the purposes of export.
Both these conditions are not satisfied in the case of appellant. The Adjudicating
Authority confiscated the impugned goods under section 113(i) of the Customs
Act 1962. Section 113(i) referred to above empowers the Customs authorities to
confiscate any goods attempted to be exported or brought within the limits of
any customs area for the purpose of being exported, contrary to any prohibition

imposed by or under this Act or any other law for the time being in force.

35 The Adjudicating Authority failed to appreciate that there was no
attempt to export of the impugned goods; The goods were not brought within the
limits of any Customs area for the purpose being exported. The goods were only
for safety, were kept in the containers due to cyclone and were about 50-75 KM
away from the Mundra port, therefore, confiscation under section 113(i) is
erroneous and illegal. The Adjudicating Authority ordered to confiscate all the
goods for mis-declaration. It is respectfully submitted that no shipping bill was
filed for 18 containers. no entry under section 50 of the Customs Act was made,
no declaration of any kind was made, therefor, confiscation all the cargo for mis-
declaration is erroneous and unsustainable in law. The Appellant respectfully
submits that the Ld. Respondent, with utmost respect to it, completely failed to
appreciate the above facts and the legal provisions, thereby committed a serious
and grave error of law as well of facts, thus, passed the impugned order without
application of mind or improper application of mind and passed an erroneous

unsustainable order.
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3.6 The classification of the goods as held by the Adjudicating authority
is "Ex Facie" untenable and liable to be quashed and set aside. Assuming but
without conceding, it is submitted that "Garnet" falls in two chapters of the
Customs Tariff, chapter 25 and 71; under chapter 71 CTH-7103 and 7104; the
"Garnet " is a descriptive word and it includes "natural garnet and or semi
precious garnet and or synthetic garnet and or re-constructed garnet". Further,
the IREL test report only state percentage of garnet in the sample and do not
specify as to whether the goods tested by them are "natural garnet and or semi
precious garnet and or synthetic garnet and or re-constructed garnet”
Assessment and classification of garnet is directly related to its nature; In
absence of such specification, it is only assumption and presumption of the
Customs authority that the goods are restricted as per the above notification,
which has no base to stand. The Adjudicating Authority held that the goods
attempted to be exported in violation of Notification No.26/2015-20 dated 21-
08-2018, particularly entry 98A thereto. The Appellant submits that the
impugned goods are not covered by the Notification No.26/2015-20 dated 21-
08-2018, entry 98A; column 2 of notification is for the Tariff Headings and
column 4 for the goods which reads as "Beach sand minerals [limonite, Rutile,
Leucoxene| (Titanium bearing minerals), Zircon, garnet, sillimanite and
monazite(uranium and Thorium); and the last item in column 2 of the said
notification is CTH-25132030; "Garnet" falls in two chapters, chapter 25 and 71;
CTH 251320 covers-Emery, Natural Corundum, Natural garnet and other
natural Abrasives; the goods are declared "Natural Abrasive Stone":; which is

appropriately covered under CTH 25132090,

3.7 In order to contravene the said notification goods shall satisfy both
the conditions, e.g the goods shall be as stated in column 4 and fall under CTH
mentioned in column 2. In the present case no shipping bill is filed: there is no
declaration at all. In view of aforesaid submissions, there is no misdeclaration
as contemplated under Section 113(i) of the Customs Act. Therefore, confiscation
of the impugned goods under Section 113(i) is illegal, erroneous and hence not
sustainable in law. The adjudicating authority, with utmost respect to it, passed
the impugned order without application of mind and or improper application of
mind, therefore, the impugned order is non est in the eye of law and therefore,

liable to be quashed and set aside.

3.8 Section 114(i) of the Customs Act empowers the Customs

;;;;;
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Authorities for levy penalty on any person who, in relation to any goods, does or
omits to do any act which act or omission would render such goods liable to
confiscation under section 113, or abets the doing or omission of such an act,
shall be liable to penalty under section 114(i) of the Customs Act 1962. In view
of the foregoing submissions it is submitted that the appellant has not committed
any act or omissions and or have not aided or abetted in omission or commission
of such acts or has not violated the said DGFT notification which have allegedly
rendered the said goods liable to confiscation under any sub- section of Section
113 of the Custom Act 1962. Therefore, levy of penalty under section 114(i)
erroneous and unsustainable in law. Section 114AA provides levy of penalty on
any person who knowingly or intentionally makes, signs or uses, or causes to be
made, signed or used, any declaration, statement or document which is false or
incorrect in any material particular. Thus, Section 114AA specifically deals with
cases where documentation, which is incorrect or false. No shipping bill is filed;
no documents prepared or submitted to the Customs authorities, no declaration
is made; no goods brought near the limit of the Customs port. The impugned o-
in- merely reproduced the legal provisions of Section 114(i) &114AA and section
117 of the Customs Act 1962; no iota of evidence neither brought on record nor
discussed in the impugned OIO to sustain the penalty under Section 114(i)
&114AA &117 of the Customs Act 1962.

3.9 It is submitted that Adjudicating Authority imposed penalty under
section 117 for selling his IEC to another person. There is no evidence to that
effect. there is no provision under FTDA to sale the IEC; Adjudicating Authority
failed to appreciate that the IEC is issued by the DGFT authorities under FTDA
and the Adjudicating Authority do not have jurisdiction to deal with the FTDA,
hence penalty under section 117 is without jurisdiction and therefore,
unsustainable. Further, Adjudicating Authority has imposed penalty under
section 114(i) of the Customs Act, its settled law that when a penalty is imposed
under section 114(i) then section 117 is not invocable. The Adjudicating
Authority, with utmost respect to it, miserably failed and neglected to consider
these facts and legal provisions and has been swayed in passing the Impugned
Order by imposing penalty under all the Sections of the Customs Act where any
penalty can be imposed on totally irrelevant reasoning. The Impugned order,

therefore, deserves to be quashed and set aside being perverse and illegal.

3.10 No show cause notice either written or oral was issued, impugned
ord}:,is—pagscd on the back of the appellant in violation of elementary principles
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of natural justice. In view of the facts and circumstances as stated in foregoing
paragraphs, it is manifestly clear that the issue, in the present case involves
interpretation of provisions of Customs Act, Customs Tariff Act, Foreign Trade
(Development and Regulation) Act 1992; Rule 11 and 14 of Foreign Trade
(Regulations) Rules 1993 and Notification No.26/2015-20 dated 21-08-2018; As
already submitted, the appellent was entertaining a bonafide belief. It has been
held by the Hon'ble Tribunal in large number of cases that no penalty is

imposable in cases involving interpretation of the statutory provisions.

PERSONAL HEARING:

4. It is pertinent to mention that the appellant had not submitted the
challan for pre-deposit along with appeal. Personal hearing was granted to the
Appellant on 29.04.2025, following the principles of natural justice. The
Advocate Shri Jhamman Singh vide letter dtd. 29.04.2025 requested for for
adjournment of 1 month as the appellant was in the process of making payment
of pre-deposit. Thereafter vide letter dtd. 08.05.2025 another personal hearing
was fixed on 29.05.2025 and the appellant was specifically informed about the
non payment of pre-deposit.

4.1 Shri Jhammam Singh, Advocate appeared for the hearing held on
29.05.2025 in virtual mode on behalf of the appellant. He re-iterated the
submission made at the time of filing the appeal. He also sent additional written
submissions and copies of orders and judgments relied upon the following case
laws :-
* Ranjit Export Private Ltd Vs. Collector of Customs, Madras reported at
1985(21)ELT353(HC-MAD)
e K Babu Rao & Others Vs. Collector of Customs, Cochin reported at
1986(26)ELT 766(Tri-Chennai)
* Bhanabhai Khal;pabhai Patel Vs. Collector of Customs & Central Excise ;
reported at 1987(28)ELT 489(Tri-Bombay)
* DOOARS Transport Pvt Ltd Vs. Collector of Customs, (Preventive) reported
at 1993(64)ELT322(Tr-Kolkatta)
¢ BABBAN KHAN Versus COLLECTOR OF CUSTOMS (PREVENTIVE)
1993(64)ELT352 (Tribunal)
* RAMAYAN IMPEX Versus COMMISSIONI R OF CUSTOMS (EXPORTS).

NHAVA SHEVA--2005 (189) E.L.T 446 (Tri-Mumbai)

-
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* Sachdeva & Sons v. Collector of Customs reported in 1987 (29) E.L.T. 917

* GOPAL AGARWAL Versus COMMISSIONER OF CUSTOMS, New Delhi-
2015 (326) E.LT. 593 (Tri - Del.)

* PROPRIETOR, CARMEL EXPORTS & IMPORTS Versus COMMR. OF CUS.,
COCHIN-2012 (276) E.L.T 505 (Ker.)

He also requested for short adjourment of 15 days for enabling the appellant to

make predeposit

DISCUSSION AND FINDINGS:

5, I have carefully gone through the case records, impugned order
passed by the Additional Commissioner, Customs, Mundra and the defense put

forth by the Appellant in their appeal during hearing as well as additional

submissions filed.

5.1 The right to appeal is a creation of statute and must be exercised
subject to the conditions laid down in the statute itself, The primary issue is the
Appellant’s failure to deposit the mandatory pre-deposit as prescribed under
Section 129E of the Customs Act, 1962. Section 129E(i) of the Customs Act,
1962, explicitly mandates:

"The Tribunal or the Commissioner (Appeals), as the case may be, shall not
entertain any appeal,— (i) under sub-section (1) of section 128, unless the
appellant has deposited seven and a half per cent. of the duty, in case where
duty or duty and penalty are in dispute, or penalty, where such penalty is
in dispute, in pursuance of a decision or an order passed by an officer of
customs lower in rank than the [Principal Commissioner of Customs or

Commissioner of Customs]".

5.2 The Order-in-Original imposed penalties aggregating to
Rs. 9,00,000/-. As only the penalties and fine are in dispute, and no duty is
directly in dispute, the mandatory pre-deposit is 7.5% of the aggregate penalty
amount imposed, which is Rs. 67,500/-. The appeal memo submitted by M /s
Caltex Impex acknowledged the pre-deposit requirement, initially stating, "7.5%
of penalty as per Section 129E is deposited “ but the challan no. is kept blank ,
and later a ground for appeal stated that Rs. 67,500/ - was "paid and deposited".
However, when the personal hearing was fixed on 29.04.2025, the appellants’

advocate requested vide letter dtd. 29.04.2025 for adjournment of 1 month as
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the appellant was in the process of making payment of pre-deposit . Further
the office of the Commissioner (Appeals) issued a notice on 08.05.2025, explicitly
informing the Appellant that "till date you have not made the pre-deposit as
prescribed under Section 129E of the Customs Act, 1962". During the Personal
Hearing on 29.05.2025, the Advocate, Shri Jhamman Singh, informed the
Commissioner (Appeals) that the pre-deposit was not made at the time of
submitting the appeal and that "they are in the processes of making the
predeposit". He also specifically requested a "short adjourment for enabling the
appellant to make predeposit'. The record of the Personal Hearing, dated
29.05.2025, confirms this request for adjournment to make the pre-deposit,

indicating that the mandatory deposit was still outstanding as of that date.

5.3 The appeal was filed without the necessary pre-deposit, which is a
mandatory statutory requirement for the appeal to be 'entertained'. The core legal
principle at hand is established in Section 129E(i) of the Customs Act, 1962,
which explicitly states that the Commissioner (Appeals) "shall not entertain any
appeal" unless the appellant has deposited the prescribed percentage of the duty
or penalty in dispute. The word "shall not entertain" in Section 129E creates an
absolute bar for the appellate authority to proceed with the merits of the case in
the absence of the stipulated pre-deposit. The appellate authority has no
discretionary power to waive the pre-deposit below the statutory percentage,
which was explicitly removed by the 2014 amendment to Section 129E. In the
instant case, despite having been notified and given an opportunity during the
hearing, the Appellant failed to provide proof of the mandatory deposit before the

final consideration of the appeal.

5.4 The records conclusively demonstrate that the mandatory deposit
was not made at the time of filing the appeal, nor by the date of the Personal
Hearing. The office of the Commissioner (Appeals) formally notified the Appellant
on 08.05.2025 that the pre-deposit as prescribed under Section 129E was "not
made" till that date. During the Personal Hearing on 29.05.2025, the Appellant's
advocate, Shri Jhamman Singh, conceded that the mandatory pre-deposit was
"not made at the time of submitting the appeal" and requested an adjournment
to enable the Appellant to make the deposit. The Appellant was aware of the
statutory defect but failed to rectify it before the final consideration of the appeal,
confirming a clear and sustained non-compliance with the jurisdictional

requirement of Section 129E. In line with the settled legal position, the appeal is

not entertainable.
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3.5 Since the appeal cannot be entertained due to the fata] procedural
defect of non-payment of the mandatory pre-deposit, it is not necessary and
indeed impermissible to proceed to discuss the merits of the appeal. The appeal

is therefore rejected solely on the ground of non-compliance with the statutory
pre-condition.

6. In exercise of the powers conferred under Section 128A of the
Customs Act, 1962, I pass the following order:

i.  The appeal filed by M/s Caltex Impex against the Order-in-Original No.
MCH/ADC/MK/227/2023—24 dated 04.01.2024 is hereby rejected on the
grounds of non-compliance with the mandatory pre-deposit requirement
under Section 129E(i) of the Customs Act, 1962, without entering into the

merits of the case.

Al
HEARRYATTES TED /\/\
%aaz' (AMI A)

':_3,; Neras/S PERINTENDENT Commissioner (Appeals),
W1 e (3rf=) | sremareme, Customs, Ahmedabad

)OS (APPEALS), AHMEDARAD.
L8 ey
: N /2023-24 Date: 30.10.2025
F. No. S/49 180/0@ / e

By Speed post/E-Mail

To,

M/s Caltex Impex,

Panvel Plaza CHS, 2nd Floor,
Flat No.202, Kaveri Enterprises,
No.11, Sector-11, Panvel,

Navi Mumbai

Copy to: .

1, The Chief Commissioner of Customs, Gujarat, Custom House,
Ahmedabad.

2. The Principal Commissioner of Customs, Mundra.

3 The Additional Commissioner of Customs, Custom, Mundra.
\3./ Guard File.
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