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1 qo qftss qk.fi wfrtT o ldC{rH dAqffi d rg-flfi CTII T16 qRT If,qI ,tqTe

2

Under Section 129 DD(1) ofthe Customs Acl, 1962 (as amended), in respect ofthe following

categories of cases, any person aggrieved by this order can prefer a Revision Application to

The Additional Secretary/Joint SecretarJz (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of

communication of the order.

ffid qEEa otTF/o.der retating to :

i,tE & sq fr qqF*o ot{ qrs.

(a) any goods exported

(q) qrrd fr s{rqrd E-€ fu H} are+ fr oro qqr tfrr{ rnra t s<& rr<dl R{r;r rR sdrt ;I rlg crf,
rrT g{I rt<ldr R{Fr rR gdrt qB e frs erif}ro qre ffiR c qri q{ sT 6ri ftrq B{Fr q{ giilt
rrq qff, 61 ql,r fr edfEra IIrd t 6-fr d.
any goods loaded in a conveyance for importation into India, but rvhich are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been

unloaded at any such destination if goods unloaded at such destination are short of the

quantity required to be unloaded at that destination.

(b)

flr) dqr{to. siftfrq'c, 1e62 fi erurrq x d?fi ss$ s{rfi{ T{rq rrq ffi'A'i-{d {@ ffi-di o1

3&Tqlft.

Payment of drawback as provided in Chapter X of Customs Act, 7962 and the rules made

thereunder.
1c)

3 gqflsrur o{ra-{q q7 qr6 ffi t- ftftffg qrsq q nqd o-.{r dFn fuqb erarta cq-61 qis

ol qrsrft eftr ss & sq ftsftfu6 orrqrd +f,fl fri qrBq :

The revision application should be in such form ald shall be verified in such manner as

may be specified in the relevant rules and should be accompanied by :

(61 sr{{rR {rr efit{ o1 + sfrqi,

fus+t c'6 !fr fr trfl{ i-Q e1 qrqrcq Ew Ere orn d+ afte.

(a)

sBs {srAqT & qElEr qTq {s e{Ta{r at + qftrTi, qfr E}lsl

(b) 4 copies of the Order-in-Original, in addition to relevant documents, if any

Srt1auT Gna-fiqrqrffiEm@ffi, 1e62 (srIT q'l

olq TSk, pts,Eus,q-d eltr fufrq qA & sftd ft errft{ ondr t q s. 2ool-ls* U 
", 

orr,*
E.looo/-l5qq \roEqI{crd l, fier riia-merd, € wq fta {rrdH } qqrfrrfi!-dr{A.3n{.6

of a cfui. qft go, qirn rrqr qt\{, drrgl qqr ag Ei rftt r}s Fqg \ro drcr qT Bgl 6-c

A d q-€ qts fi Fq q r.2ool- A{ qft \'f, drqq e Brffm A a} qts }'Fu fr r.rooo/-

(TI)

(c)

(s)

(d)

F.No. S/49- 180/ CUS/ MUN/ 2023-24

mrrt{-@ L962 Ur{T 129 3{ ,ttrqT^^

crq-d A sqa{ fr oH qfr fi ofla{r € rrq-i ol en-oa qdqs o-fiTT d f, fs ofla{r $1 qTR

al dr$-q € 3 qfif fr eiat effit sfue/sg-fi {fuE lonte< Sull, frf, qTreq', (tt!i-<i frt{rrl
€qE qFf, r-{ ffit el gr-0erur snifi n.qa 6-r e-f,a t.

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs. 1,0OO/- (Rupees one thousand only) as the case may be, under the

Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

prescribed in the Customs Act, 7962 (as amended) for filing a Revision Application. If the

.-i.1...1 ,

,;.- l--"

-'.ii

i

*

This copy is granted free of cost for the private use of the person Lo whom it is issued.

gIgl srnrEdl(u (qql

to)

4 copies of this order, bearing Court Fee Stamp of paise frfty only in one copy as prescribed

under Schedule 1 item 6 of the Court Fee Act, 1870.

glterur A ioc afia-fi e1 + qfrqi

4 copies of the Application for Revision.
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9\

amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

4 TIc-{ 2 3{ 3tf,Efl 3{dl VEIII {s E{TEd

E'{dI a] a 96d 3tlqfrqE. EI{Iol 21 9T6-q€ 1 o qic d) -3CicrE_o II

gdlT{}-dtq 3llr 6{Ssr eiFrs.{nr3tfif, cr,{t+rys STI&f d{-@ FtsftIfu q.a qrfl-f,q{ o{
s-{a t

ese mentioned under item 2 above, any person aggrieved
by this order can file an appeal under section 129 A(1) of the customs Act, 1962 in form
c.A.-3 before the customs, Excise and serrrice Tax Appellate Tribunal at the following
address :

In respect of cases other than th

qfq-s-rrr, qfMA-flqfid
il3rfrfuqdlqTqtr, udird{GD E Cuatoms, E:rclse & Service Tax Appellate

Tribunal, West Zonal Belrch

3filr{qT, sl6EIEIrttE-3800 1 6

T]?I1.{ cFI,

Nr. Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016
5

g (1) S.rirlH ed-s fi qrq ffifud {@ s.dtr di qrfrq-
3flqftqq , 1s62qfl| ErO 12e, 1962 EI{r 129 g (6)

Under Section 129 A (6) ofthe Customs Act, 1962 at appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

(6)
rrin Ts afr {f,q qfu ol{r Fqg qI ts-q-Q 6-c d d \16 EsR rqs.

T .gIq d?.{T ilrlrgld .n6T 6Rr Cmr rFrr {ffi'

(a) uty and interest demanded and penalty levied by any oflicer ofwhere the amount of d

(r{ )

rTqr es d {oq drq orq s.q'S € sileffi d ama vqA qqrs dr€ €' sfff6 c d d; qis 6sR
dqg

6rtl qirfi rrqr {@ t qfq d?.fi orllgr€ swfua q-6iHidiq{-tr

(b) nterest demanded and penalty levied by any officer of
customs in the case to which the appeal relates is more than live lakh rupees but not
exceeding frfty lakh rupees, five thousand rupees ;

where the amount of duty and i

(TI}

r-qr 6g qff Tf,q rr.NI drc Fqq € Grffrm'd d; Ts 6f,R Fqq.

q-dr EI{IqFIITqr {@'

(c)

interest demanded ald penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

where the arnount of duty and

(E q{, qdl {6 qIE@ (.4 (-s ,qr(s 10"/"
rIST@

3rEI 6€ q{, qdr }-{d (s ft{( fr t, 3rfio rrqr qrg,r 
r

(d) AI1 appea.l against this order shall lie before the Tribunal on pa].ment oI I 07o of the duty demanded where duty or
duty and penalty are in dispute, or pena.lty, where pena.Ity alone is in dispute

6 tsikl
tf,
(rs )

di

El{I 3ifr( SIIs{ AFR(g (o)
+) IIT3{rt{r rrora-qt- an cr)ftc ftrdigT lqtf,{3fqldr ch{ERi 3rfr-f, 3{qETtus rtgtuc
gTqfio q-l 6r q,rsl{dqefiter. q,alzR enlaq FqqTITq s1qTq o-lftc go[di{@qGs

e said Act, every application made before the Appe[ate Tribunal-

(a) i! an appea.l for grant of stay or for rect-ification of mistake or for any other purpose; or

(b) for restoration of ar appeal or an application shall be accompanied by a fee of five Hundred ru

Under section 129 (a) of th

pees

.t
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F.No. S/49- 180/ cus IMUN 12023-24

ORDER.IN-APPEAL

Appeal has been filed by M/s Caltex Impex, Panvel Piaza CHS, 2nd Floor,

Flat No.202, Kaveri Enterprises, Plot No. 11, Sector-l1, Panvel, Navi Mumbai,

(hereinafter referred to as the AppellantJ in terms of Section 128 of the Customs

Act, 7962, challenging the Order-in-Original no. MCH/ADClMKl227 12023-24

dated 04.O1.2024 (hereinafter referred to as the impugned orderJ issued by the

Additional Commissioner of Customs, Mundra.

2. Facts of the case, in brief, are that Intelligence gathered by the

Central Intelligence Unit (CIU) and Special Intelligence Investigation Branch

(SIIB) of Custom House Mundra indicated that Natural Garnet, which is a

restricted item for export, was being exported by some exporters in iilegal manner

by way of mis-declaring the sanne as Ramming Mass (RITC Code 38160O0O).

Acting upon the intelligence, inquiries were initiated by the CIU and later

transferred it to SIIB, which revealed that Shipping Bill No.2149179

daled.Ol.O7.2023 covered under Invoice No. CllOO2l23-24 dtd.27.06.2O23 was

filed by the appellant through the Customs Broker M/s.Varma& Sons. The

details of the consignment covered vide Shipping Bill No.2149179

dated.O1.O7.2O23 filed by Caltex Impex is as follows

TABLE A

SIB No. & Dt. lnvoico No. &Dt Quan shi
2145179t01.07.2023

AhmarJi Kuwait

2.1 On enquiry, it was found that the goods mentioned in the Shipping

Bill were not available as the container had not come inside the gate of the

Mundra Port, so the goods were not registered. The goods were placed at the RDS

Empty Yard and were not yet Gate-in. Further, information received that Caltex

were attempting not 2 but 1O containers of Natural Garnet to export in the guise

of Ramming Mass, which were placed in at RDS EmpE" Yard. Search was

conducted at RDS Empty Yard vide Panchnama dated lO-11.O7.2023 wherein it

was found that Caltex had placed with them not 10 but 2O containers of Natural

Garnet which had arrived at RDS Empty Yard on O4.O7.2O23. The list of the

containers transported from factory stuffing godown to RDS Empty yard is as

CV002|2X-24 53.950 MTs

or.27.00.2023
Al-Magwa Engineering &

Conlracting Co. Wlll P.O.

Box No.9390. 61004. East

follows :
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F.No. S/49- 180/ CUS /MUN /2023-24

Table-B

2.2 Representative samples were drawn from the containers mentioned

at Table B vide Panchnama dated 10/ 11.07.2023 and sent for testing to

M/s.IREL (India) Limited, Research Centre, Beach Road, Kollam, Kerala 690O01

and the Test Result are mentioned below:-

Table-C

Sample Ref. No. Test Report No. Natural Ga rnet %

666/ 79 .07 .2023 r RE RC/106-4/23M L-1975 96.2%

6671t9.O7.2023 r RERC/106-B/23M L-1977 95.8%

668/t9.O7.2023 r RERC/106-C/23M t-1979 95.7%

669/79.O7.2023 rRERC/106-D/23M t-1981 95%

2.3 The Natural Garnet were placed under seizure vide seizure memo

dated 21.09.2023 which were available in the twenty containers mentioned at

Table B and copy handed over to Shri Arpit Singh, Proprietor of M/s.RDS Empty

Yard, Mundra and Shri Avisanna, Authorised Person of M/s.Caltex and Shri

Navnath. Further, it was found that these containers were loaded from the

godown hired by Caltex at Plot No.42, Sector- 10A, GIDC, Gandhidham for which

ey had self-sealing permission from Custom House Kandia, wherein search

Container Line M/s. A Shipping Agencies

Pvt. Ltd

SNContainer Line M/s.CMA CGM

Booked by IWs Shipping &

Lo istics Pvt. Ltd.
Booked by lvUs. Star lmpex, Mumbai

2 3022 08 6teda d3 24/',7v00Cl I 0 02 I 23 -24 dated.27,0 6.2023
226 0 3te 2d 08) d4 a38/2CVOOCU 0 03 / 23 -24 dtted.21 .0 6.2023

CVOO9 I 23 -24 dated.2$.0 6.2023CU 00 4 I 23 -24 dated.21 .0 6.2023
6 022 Jedt 8) 03 2 da4UOC 012ICU 0 0 s / 23 -24 dated,.21 .06.2023

CVO I I I 23 -24 dated.28 0 6.2023Cl I 00 6 I 23 -24 dated.21 .0 6.2023

US.SI25/. PMTUS.Si35/- PMT
-onsignee was J F J General

Dubai UAE

Trading LLC,Consignee was Al Magwa Engineering &

Contracting Co. Will P.O.Box 9390,

East Ahmadi Kuwait61004
IALU2265l 87

CMAUl57349l
rALU2263091TRLU9703207
sczu1s26447TEMU5810822
GLDU3044092TCLUZ789494

CMAU14284i0APZU3830084

rALU2263287TRHUl00495l
1ALU2268709GESU I I O83?6

rALU224l550cAIU3862485

CIVIAU14I23IO
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F.No. s/49- 180/ CUS/ MUN / 2023-24

was conducted vide Panchnama dated 1 1 I 12.07 .2023 and Representative

samples were drawn and sent for testing. Subsequent, to the confirmation on

the goods being as Natural Garnet, these goods were also seized on 21.O9.2023.

This investigation pertains to Garnet found in 20 containers mentioned at Table-

B only and attempted to export vide S/Bill No. 2l49LZ9 /Ot.O7.2}23lnvoice No.

cr I oo2 I 23-24 DT.27.O6.2O2s.

2.4 The exporter declared the goods as Ramming Mass (RITC Code

38160000). Whereas, it appeared that the Central Govt had in his capacity as

Additional Secretary to the Govemment of India had from F. No.

Ol/91/17l/22lAM 19/EC issued an Order vide Notification No 26/2OLS-2O

dated 21.08.2018 on behalf of the central Government under the provisions of

Section 3 of the Foreign Trade (Development and Regulation) Act, 1992

(Hereinafter referred to as "the FTDR Act, 1992,) to amend the Export policy of

"Beach Sand Minerals" in chapter 26 of Schedule 2 of ITC (HS) classification of

Export and Import items. In terms of said Notificarion No.26/2015-20 dated

21.08.2018, Garnet classifiable under CTH 25l32O3O could only be exported

through Indian Rae Earth Ltd. (IREL). However, in the instant case the exporter

tried to export the sameby way of mis-declaring the same as ,Ramming Mass, to

avoid the restriction, however, the goods were found as Garnet classifiable under

crH 25132030, which are restricted in nature. Thus the non-compliance of the

existing DGFT Policy makes the goods as Prohibited and exporter tried the same

by way mis-declaring and mis-classifying the same.

2.5 No private person is permitted to export Beach Sand and Minerals.

M/s. IREL, who were notilied as canalizing Agency for export of Natural Garnet

falling under crH No. 25132030 also publishing Sop for Export policy of Beach

Sand Minerals and Production/selling and export was regularized. From the

above, it is evident that with effect from 2L.o8.2o18 and pursuant to issue of

aforesaid Notification No. 26/2015-20 dated 2l.o1.2ol} by the central
Government, the export of Beach sand Minerals and particularly the Natural

Garnet falling under crH No. 25132030 has been brought under the regime of

state Trading Enterprises (srEs) and M/s. Indian Rare Earth Ltd. (Hereinafter

referred to as "M/s. IREL") were notified as canalizing agency in this respect. No

private person has been permitted to export Natural Garnet falling under crH
No. 25132030. consequent to issue of aforesaid Notification dated 21.0g.201g,

M/s' IREL being canaiizing agency placed on their website the sop for export of
Natural Garnet etc. Beach sand Minerals by the producers/ sellers, who were

Page 6 of 25
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desirous to export the Beach Sand Minerals.

2.6 During investigation summons were issued to the Exporter,

M/s.Caltex Impex and Shri Avisanna appeared as per summons on 10.08.2023

as an authorized representative of owner of Caltex by furnishing letter

dtd.08.O8.2023 wherein he interalia stated that:

. Shri Navnath Narain Golie had asked him to oversee the operation at the

godown at Gandhidham.

. Shri Navnath had procured Garnet from Rajasthan.

. Shri Navnath had hired the IEC of M/s.Caltex Impex from its Proprietor

for exporting of Garnet by declaring it as Ramming Mass.

. Shri Nikon Bhanushali arranged containers for export from Container

line.

. Shri Navnath is the beneficial owner of the attempted export of Gamet.

2.7 Shri Avisanna appeared as authorized representative on behalf of

Shri Navnath as per summons on 30.O8.2O23 wherein he interalia stated that:

. Shri Navnath had informed him that for an amount Rs. 1,25,000/- the IEC

of M/s.Caltex Impex was subletted by Shri Asif.

. Shri Navnath had also asked Shri Nikon Bhanushali to file Shipping Bills,

which Shri Nikon Bhanushali further asked to Shri Ravindrasinh Jadeja of

M/s.

Varma & Sons.

. Shri Navnath had paid Rs.40000/- for the godown at Gandhidham to Shri

Gopal Rameshchandra Agarwal.

. The Garnet was procured by Shri Navnath from M/s. Aries InternaLional

Company, Bhilwara, Rajasthan.

. The Garnet quantity procured was 56OMTs and 90MTs was procured on

60 days credit at the rate of Rs.8000/- PMT. The quantity of 90MTs is at

godown at Gandhidham.

. Ten containers were booked through forwarder M/ s. Star Impex from

container line M/s.CMA CGM Agencies (1) Pvt. Ltd which was bound for

Kuwait and through forwarder M/s Gurukrupa Shipping & Logistics (I) Pvt.

Ltd booked 1O containers from container line M/s. ASN Shipping Agencies

Pvt. Ltd which was to be shipped to Dubai.

2.8 Shri Avisanna appeared as per summons on 06.10.2023 wherein he

r-alia stated that:

+
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F.No. S/49- 180/ CUS/ MUN/ 2023-24

. Shri Narmath had issued total 1O invoices covered under those 20

containers and produced all the 10 invoices.

. The above invoices were issued by Shri Navnath only to shift the goods to

Mundra and these containers were not allocated against any of the invoices.

Shri Navnath had told him against the 09 invoices no shipping bills were to

be filed. The first shipping Bill No.2149179 dated. OL.OZ.2O2g were Iiled but

after knowing the export could not be allowed, they had not allowed any of

the containers to move inside the Port area.

. He had been shown the Test Result of representative samples sent to IREL

for testing and through the test result Nos. IRERC/ tO6-A/23-ML-lgTS,

IRERC/ r06-8 123-ML-t977, rRERC/ rO6-C123-ML-1979, rRERC/ 106-

D /23-ML-1981 the samples were confirmed to consist of minimum of 9S%o

Garnet, he put his signature on them.

2.9 Summons were issued to Ravindrasinh Bharatsinh Jadeja alias

Ravirajsinh Jadeja and he appeared on 09.O9.2O2A:

. Shri Nikon Bhanushali had instructed him to lile Shipping Bill for

M/s.Caltex Impex. He asked the representative of the Customs Broker to

file the Shipping Bill.
. He had received the loaded 20 containers for shipment.
. He submitted weighment slips of all the twenty containers.

. He had asked his friend Shri Vikramsinh to park 2O containers at

M/s.RDS Empty Park.

. He was not aware that the goods to be exported was Garnet by declaring

it as Ramming Mass.

2.7O Summons were issued to the Customs Broker M/s. Varma & Sons,

but he did not appear, however a letter dated 06.1C..2023 has been received

wherein he had informed that:

. They are not having any documents related to Garnet and are not aware

of any such consignment.

. They had filed Shipping Bill of M/s. Caltex Impex after receivinC KyC,

Invoice No.02, and Packing List and the description was Ramming mass

through factory stuffing container.

' After filing of SB when asked to send all relevant documents like

container, RFID Seal number, drawback declaration etc to the Exporter, the

exporter said cargo was not'ready and well send all the relevant documents

once the cargo is ready.

Page 8 of 25
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F.No. S/49- 180/ CUS / MUN/ 2023-24

. Thereafter they have not received any communication from exporter nor

received the relevant documents, hence have not proceeded it further.

2.11 Summons were issued to Shri Nikon Bhanushali with queries, he

furnished his reply by email on dt. 12.10.2O23 as under:-

. He is not having any documents related to Garnet and are not aware of

any such consignment. He had a meeting with Shri Navnath Narayan Gole

related to Export of Ramming Mass for factory stuffing containers and after

receiving all KYC documents from Navnath forwarded the same to Shri

Ravindrasinh Jadeja for filing and asked Exporter to send all relevant

documents like Container number RFID seal Number Drawback declaration

etc, the exporter said cargo was not ready and sill send all the relevant

documents once cargo was ready. Further no communication from the

Exporter received hence not processed.

2.12 Summons were issued to Shri Navnath Narain Gole:

. By email dtd. 13.10.2023 regarding containers booking, he conlirmed that he

had booked the containers of CMA CGM and ASN Shipping Agencies Pvt. Ltd.

. Navnath Narayan Gole appeared on 21.10.2023 to furnish his statement

wherein he interalia stated that On being asked he was doing the procurement

of Rice and Agro Commodities for Exporters.

. He had met Shri Akbar at an Agro Expo held at Goregaon Exhibition Centre,

Mumbai.

Shri Akbar was the export manager at M/s.Al-Magwa Engineering &

Contracting Co Kuwait and M/s. J.F.J General Trading LLC, Dubai UAE and had

asked him to supply Garnet as it was in demand for cleaning the big oil pipes

and also sand blasting, thereafter he started for looking for sellers of Garnet. He

had procured Garnet from M/s.Aries International Company, Bhilwara,

Rajasthan vide Invoice No. PIIEXP/OOI and PIIEXPIOO2 dt.03.05.2023. As he

did not have his own IEC so he had asked his friend Shri Asif to use his IEC i.e.

M/ s.Caltex Impex(AZVPKg84 1 P).

. Shri Asif had agreed to give IEC against payment of Rs. 1,25,0OO I -, after paylng

the amount, Shri Asif had allowed to use the IEC for export of Rice and other

Agro Commodities. But he had used the IEC for exporting Garnet to tJle Supplier

Al-Magwa Engineering & Contracting Co Kuwait and M/s. J.F.J General Trading

LLC, Dubai UAE by declaring it as Ramming Mass. I had hired godown and got

-sealing (permission from Custom House, Kandla) at Plot No.42,
s i?|q

Sector- 10A,

Page 9 of 25
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F.No. S/49- 180/ CUS /MUN /2023-24

GIDC, Gandhidham and stored the goods in the godown, He had planned to

export garnet and other agro commodities from the godown at plot No.42, Sector-

10A, GIDC, Gandhidham.

' on being asked whether he had planned and stuffed 2o containers from the

godown Plot No.42, Sector- 10A, GIDC, Gandhidham, he negated and stated that,

he had stuffed the gamet in twenty containers and had planned for only two

containers whose container numbers was not decided.

. Due to Cyclone and heavy rain the godown at plot No.42, Sector-1OA, GIDC,

Gandhidham was damaged badly, meanwhile to shift tJre goods to a better place

he had issued l0 invoices for hiring 20 containers, these 20 containers required

to be placed where there was a facilit5r of crane/ Kalmar to transfer those 20

containers from trucks to the ground, as the rent for RDS Empty yard was cheap

and was having facility of crane, he had okayed to shift the container to RDS

Empty yard.

. On being asked that the containers were stuffed from their godown, then how

could he say that the goods stuffed were not for export, he stated that due to

cyclone some of the goods were damaged, so he had sent Avisanna to assess how

much goods were in good condition and inside the bags, as some goods were

spilled due to cyclone Biporjoy and heavy rain.

' After Avisanna spoke to him he had booked the containers on the basis of

invoices and asked Nikon Bhanushali to file only one Shipping Bill for two

containers.

. He had planned for only two containers. Due to Cyclone and heavy rain the

godown at Plot No.42, Sector- 10A, GIDC, Gandhidham was damaged badly,

meanwhile to shift the goods to a better place he had issued 10 invoices for hiring

20 containers, those 20 containers required to be placed where there is facility

of crane/ Kalmar to transfer these 20 containers from trucks to the ground, as

the rent for RDS Empty yard was cheap and was having facility of crane, he had

okayed to shift the container to RDS Empty yard.

. On being asked whether he had stuffed the Garnet from the godown plot No.42,

Sector-lOA, GIDC, Gandhidham, he stated that on his behalf Shri Avisanna

stuffed the goods from the godown Plot No.42, Sector- l OA, GIDC, Gandhidham

as after the cyclone his Gamet were damaged.

. So he had hired the containers and stuffed the goods and unloaded them at

RDS Empty Yard Mundra with the help of Shri Ravindrasinh.Jadeja. He had no

intention for exporting them on date.O3.OT.2023.

' on being asked whether he had booked the containers he stated that he had

issued invoices for M/s.Al-Magwa Engineering & contracting co Kuwait and

Page 10 of 25

\^_/



F.No. S /49- 180/ CUs IMUN /2023-24

M/s. J.F.J General Trading LLC, Dubai UAE and had booked containers from

M/s. Star Impex, Mumbai (CMA CGM Agencies 0) Pvt. Ltd) and M/s.Gurukrupa

Shipping & Logistics (I) Pvt. Ltd. (ASN Shipping Agencies Pvt. Ltd.) respectively.

. After showing the statements of Shri Avisanna dated. 10.08.2023,3O.O8.2O23

and 06.1O.2023, wherein he had informed that the containers were booked by

Shri Nikon Bhanushali, he stated that he had informed Avisanna that he had

issued invoices for stufling of goods inside the container, and told him that he

had given one Invoice to Shri Nikon Bhanushali for filing Shipping Bill, he had

mis-understood and told that Nikon Bhanushali had booked the containers also.

Furtler he wanted to say that container stuffed with garnet were not allotted

against any of the Invoices as mentioned in Avisanna's statement

dated.06.1O.2O23.

. On being asked he stated to no specific container stuffed with garnet were

covered under Invoice No. CI/OO2l23-24 DT.27.06.2023 and S/Bill No.2L49179

dated.01.O7.2O23.

. On being asked that he stated that the containers were booked on 29.06.2023

and 3O.O6.2023 on the basis of Invoice dated.27.06.2O23 and 28.06.2023, he

had asked Shri Nikon Bhanushali to file S/Bill for Ramming Mass and he liled

S/Bill through Shri Raviraj sinh Jadeja. He had researched locally in Mundra

that it was rislry to export Garnet by mis-declaring the goods as Ramming Mass,

so he did not allot any two containers for the Invoice No. Cl lOo2l23-2a

DT.27.06.2023 and S/Bill No.2149179 dated.Ol.07.2O23, and hence he not

gives Container Numbers, RFID Seal numbers, Drawback declarations to Shri

Nikon Bhanushali. Further he did not ask Nikon Bhanushali to file S/Bills for

the remaining 09 invoices.

. On the request of SIIB Section he had submitted the remaining 09 invoices i.e'

CI I 003-006 / 23-24 dated.27 .06.2023, Ct I oo7 -Ol I I 23-24 dated.28.06.2023,

but t1:ey were never given to Shri Nikon Bhanushali for issuing S/Bills.

. He had been shown the e-way Bill Nos 271613532596, 261613553411,

287613548174, and 221613558047 which was generated for movement of

trucks laden with l0 containers from Plot No.42, Sector- 10A, GIDC,

Gandhidham to RDS Empty Yard Mundra.

. Further other 1O containers were transported by trucks but their e-way Bill

was not made they were transported on the basis of Invoice.

. He had been shown the Original Mineralogical Analysis Report test reports

issued by IREL (India) Limited, Research Centre, Kollam 691001 , the test reports

mention the amount in 7o of Garnet, he put the dated signature.

e had been shown the Seizure Memo dated.2l 'O9.2O23 wherein the 20
3{ lt''dc7
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containers which he had loaded.

' The Godown and the goods were damaged due to cyclone and Heavy rain at

Gandhidham. To protect the Gamet getting damaged further, he had issued 10

invoices for hiring 2o containers, those 20 containers required to be placed where

there was facility of crane/ Kalmar to transfer those 20 containers from trucks

to the ground, as tJre rent for RDS Empty yard at Mundra was cheap and was

having facility of crane, so he agreed to shift the container to Mundra at RDS

EmpW yard, Mundra.

' He researched locally in Mundra, that it was risky to export Garnet by mis-

declaring the goods as Ramming Mass, so he did not allot any containers for the

Invoice No. CllOO2l23-24 DT.2Z.06.2023 and S/Bill No.2t49t79
dated.Ol'07.2023, and did not give container Numbers, RFID seal numbers,

Drawback declarations to Shri Nikon Bhanushali. hence the seizure of goods

contained in the 20 containers was not correct.

' He agreed that the seizure for any two containers would have been valid as it
was covered under Invoice dated.27.o6.2o23 and 2g.06.2023. It is kindly
requested to allow him to give permission to de-stuff the containers and take

back the cargo back to town and settle the payments.

' He also requested to charge the penalty and fine against the attempted .to
export of garnet in the two containers. He did not want any show cause notice

or personal hearing in the matter, he also requested to issue letters to the

container line to waive off the detention charges.

2.13 shri Avisanna, Autorised representative ofthe Beneficial owner Shri

Navnath Narain Gole wrote letter dated 29.09.2023 wherein he requested for
grant permission for back to town of the Gamet placed under seizure on

21.o9.2023 and requested for waiver of detention and demurrage charges from

the shipping line.

2.14 Vide Notification No. 4Tl2OlS-2O, dtd.31.01.2o18 the Central

Government notified the Indian Trade classification (Harmonized System) of
Export Items, 2018 under section 5 of the FTDR Act, 1992 read with para 2.01

of the Foreign Trade Policy 2015-2020. Later on, vide order/ Notification No.

26 I 2o15-2o2o dated 2l .o8.2o 8 issued by the central Government under

Section 3 of the FTDR Act, 1992, added entry at Sr. No. 98A in the Schedule 2

of the ITC (HS). In effect, the export of Beach sand Minerals notified in the said

entry No. 98A were brought under STE and they were canalized through M/s.
IREL. In the NotificationNo.26l2ols-2o2o, it was specified at para No. 4 thereof

,t
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by the Central would be regulated in terms of the Policy under at Sr. No. 98A of

Chapter 26 of Schedule 2 Export Policy. The specific entry under Custom Tariff

Item 25132O3O refers to Garnet. The Notification No. 2612015-20 adds the

condition in export policy that goods with Item Description Beach Sand Minerals

as listed viz. ilmenite, Rutile, Garnet, Monazite, Zirconetc. will be exported by

State Trading Enterprises only and the Policy Condition mentions the export wiil

be through Indian Rare Earth Ltd (IREL) only. Thus, the goods tested by CRCL,

New Delhi have been found to be natural garnet hence classifiable under Custom

Tariff Item 25132030 specifically. The specific mineral "Garnet" is also

mentioned under column "Item description" in DGFI Notification 26l2O|5-2O2O

dated 21.08.2018. The word Beach Sand Mineral has to be taken as generic term

and not specifically only those minerals mined on beach. The natural garnet is

found both on beach and inland. It cannot be the aim of policy makers to have

the policy prohibition only for Ilmenite, Rutile, Garnet, Zircon etc. which is found

on beach sand and not inland. The Custom Tariff Item 25132030 is specilically

mentioned in the Notification ibid and this Tariff Item a-lso does not differentiate

between garnet found on Beach Sand and Mineral inland in India. Thus the

beach sand mineral is to be read only an indicative class of goods/Generic class

of goods. It cannot be aim of any policy maker just to prohibit a type of mineral

which are found in beach and Same mineral are if found/mined in land can be

allowed to be exported freely under export policy.

2.15 Vide Notilication No. 57 l2Ol5-2O, dtd'31.03.2o20, issued under

Section 5 of the FTDR Act, 1992, the Central Government extended validity of

Foreign Trade Policy 2Ol5-2O till 31.03.2021, which was otherwise going to

expire on 31.O3.2O2O. Vide Notification No. 60l2Ol5-2O, dtd31.03.2021, the

validity of the Foreign Trade Policy 20 15-20 was extended further upto

3O.Og.2O2l. In the instant case, the Test Reports of IREL (India) Limited,

Research Centre, Beach Road, Kollam, Kerala 690001 clearly show that the

subject goods pertaining to the shipping bill No.2149179 dated O1.O7.2O23

attempted to be exported by M/ s.Caltex Impex. The statement of Shri Navnath

Narain Gole, Beneficial Owner of M/s.Caltex Impex was recorded under Section

1O8 of the Customs Act, 1962 wherein he inter alia stated that the goods

attempted to be exported by them is garnet. It is evident that even after having

known that the goods were Garnet, Shri Navnath had mis-declared and mis-

classified their export goods in the Shipping Bill they had fiied before the

Customs officer, with respect to the description of the goods as "Ramming Mass"

d under the
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said shipping Bills under custom Tariff Item 38160000, rvhereas there exists

specific heading 25132030 for "natural garnet". Hence, the classification of their
export goods ought to have been made under custom Tariff Item 2sl32o3o
instead have declared classification under crH 3g 160000. when specific

description is ascertained on the basis of test report, the contention of the

exporter to classify the Natural Garnet under 3g160000 rvhich is for ,others,

category is totally incorrect, irrelevant, inconsistent and deliberate act of mis-

declaration with respect to the description and classification of the export goods,

which is in violation of the provisions of section 50 of the customs Act, 1962.

2.16 From the facts discussed in foregoing paras, it appeared that by

adopting Modus operandi of mis-declaration of the goods, the said exporter
attempted to export the subject consignment. They appearecl to have deliberately

mis-declared the goods before customs Authorities and thereby has

contravented the provisions of the Section s0 and 5l of the customs Act, 1962

as well as Section 11 of the customs Acl, 1962 in light of their contravention of
the provisions of Section 1 I of the Foreign Trade (Development and Regulation)

Act' 7992, Ruie 11 & 14 ofthe Foreign Trade (Reguration) Rures, 1993, para 2.01,

2.o2 and 2.2o of the Foreign Trade policy 2ols-2o, in as much as they had

intentionally mis-declared and mis-classified the goods under export with sole

aim to circumvent the restrictions imposed against its export in terms of
Notification No.26/2015-20, dtd.21.o8.201g issued under Section 3 of the FTDR

Act, 1992. Therefore, the seized goods as mentioned in above paras appear to be

treated as "Prohibited goods" as defined under Section 2(33) of the customs Act,

1962 a',d "Smuggled goods" as defrned under Section 2(39) of the customs Act,

1962. The export goods of M/s.caltex Impex seized on 27.o9.2o23 at Mundra
are liable for confiscation under section 113 (d) and 113 (i) of the customs Act,

t962.

2.17 From the facts discussed above, it appeared that shri Navnath

Narain Gole, who had purchased the Import Export code from the proprietor

shri Asif of M/ s.caltex Impex, Panvel plaza cHS, 2nd Floor, FIat No.202, Kaveri

Enterprises, Plot No.11, Sector-11, panvel, Navi Mumbai (IEC No.AZVpKgg4lp)

for an amount of Rs. I ,25,000/ -, the beneficial owner in this case is shri Navnath

Narain Gole, as shri Navnath had paid him off for using the IEC, shri Navnath

with the intent to export Natural Garnet mis-declared the goods in the 10

Invoices out of which he had sent Invoice No.crloo2l23-24 dtd,.22.06.2023 to
Shri Nikon Bhanushali for filing Shipping Bill. shri Nikon forwarded the Kyc

Page 14 of 25



F.No. S/49- 180/ CUS /MUN /2023-24

and export documents to Shri Raviraj sinh Jadeja alias Ravindrasinh Jadeja who

further had given to the representative of the Customs Broker M/s. Varma &

Sons to fiIe the shipping bill. Meanwhile, Shri Navnath booked 20 containers, 10

each containers for shipment from M/s. CMA CGM Agencies (I) Pvt. Ltd through

forwarder M/s. Star Impex, Mumbai for shipment to Kuwait whose Invoice were

CllOO2/23-24 to Cll006l23-24 i.e. total 5 invoices addressed to M/s. Al-Magwa

Engineering & Contracting Co. Will P.O..Box 9390, 61004, East Ahmadi Kuwait

wherein goods were described as Ramming Mass. Shri Navnath booked 10 each

containers for shipment from M/s. ASN Shipping Agencies Pvt. Ltd through

forwarder M/s.Gurukrupa Shipping & Logistics (I) Pvt. Ltd to Dubai whose

Invoice were CI /OO7 123-24 to CIlOll/23-24 i.e. total 5 invoices addressed to

M/s. JF J General Trading LLC, Dubai UAE wherein goods were described as

Ramming Mass.

2.18 The Customs Broker M/s. Varma & Sons filed the Shipping Bill on

the basis of the exports documents available with them and thereafter waited for

the Exporter to furnish details of the containers, etc. The containers had not

gated-in for the Invoice No.CI/002/23-24 dtd.27.06.2023 pertains Shipping Bill

No.2149179 dated.0l.07.2o23 was filed. After filing of Shipping Bill, the

shipment was put on hold by SIIB Section, Custom House, Mundra. The Oflicers

of SIIB found that the goods mentioned in the Shipping Bill were not available

as the container was not come inside t1le gate of the Mundra Port, so the goods

were not registered. The goods were found placed at the RDS Empty Yard.

Further, information received that Ca-ltex were attempting not 2 but 10

containers of Natura-l Garnet to export in the guise of Ramming Mass, which

were placed in at RDS Empty Yard. Search was conducted at RDS Empty Yard

vide Panchnama dated.lO- 11.O7.2023 wherein, it was found that Caltex had

placed with them not 10 but 20 containers of Natural Garnet which had arrived

at RDS Empty Yard on 04.07.2023. It was also came to notice that Shri Navnath

had given self-sealing permission from Custom House Kandla at their warehouse

having address at Plot No.42, Sector 10A, GIDC, Gandhidham. On

1l I 12.07.2023, the officers of SIIB Kandla Custom House had also searched the

godown premise under Panchnama dated.l1-12.O7.2}23 and had drawn

samples for sending for testing to IREL, Kollam, Kerala. The reports from IREL

were perused by the authorized representative Shri Avisana on 21.O9.2023. On

the basis of the Test Report and confession statement of Shri Avisana, the

Natural Garnet weighing 557,130 Kgs valued at Rs.44,57,040/- were placed

,\naa nder seizure on 21.09.2023. For seizure of the goods weighing 92,870 kgs

2l
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available at warehouse at Plot No.42, Sector 10A, GIDC, Gandhidham vide this

office letter was cornmunicated to SIIB Section, Custom House, Kandla. In this

Investigation Report, goods found at Godown which falls under the jurisdiction

of Custom House, Kandla is not covered.

2.I9 Shri Navnath requested for release of the goods for back to town,

goods weighing 557,130 Kgs available at M/s.RDS Empty yard, Mundra. Section

7 ofthe Foreign Trade (D&R) Act 1992 provides:

"Importer-exporter Code Number.

7. No person shall make ang import or export except under an Importer-

exporter Code Number granted bg the Drector General or the olficer

autlprbed bg the Director General in this behalf, in accordance with the

procedure spectfied in this behalf by tle Director General.,'

2.2O It can be inferred from above, that IEC is mandatory for import and

IEC holder himself can import/export from that particular IEC. Further, it is trite

that when a law requires a thing to be done in a particular manner, it has to be

done in that particular manner and recourse to any other manner is necessarily

forbidden. In view of the above, it is clear that subletting of IEC is against the

purpose alld procedure specified by FTDR Act and Frp. Therefore, the matter of

subletting of IEC is being reffered to Concerned regional oflice of DGFT.

2.21 From the facts and circumstance of the case, Investigation Report

No.S/ 1 5-02l INQ/CALTEX IMPEX/ SIIB-F / CHM I 23-24 dated 23. 10.2023 was

issued proposing as under:

a. The exporter was well aware about the actual facts of the case, it appears

that M/s.Caltex Impex, had deliberately mis-declared the subject goods

with respect to material particulars such as description and classification

and attempted to illegatly export the same even when they were not having

the canalization certificate from M/s. Indian Rare Earth Limited (IREL) as

required in terms of Notification No.26/2ols-20 dated 21.0g.2020 issued

by DFGT. By the act of commission and omission of mis-declaring the

subject goods export of which was restricted and attempting to export

illegally the same, M/s.caltex Impex have rendered the subject goods

covered under shipping Bill Nos. 2149179 dated.0l.07.2023 liable for
confiscation under Section I 13 (d) and 1 13(i) of customs Act, 1962.

Therefore, M/s. caltex Impex through its beneficial owner Shri Navnath

Narain Gole have rendered themselves liable for penalt5r under section l 14

....-
\ /, ,, :
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(i) of the Customs Act, 1962.

b. The exporter has knowingly submitted false and incorrect declaration in

the invoice and Shipping Bill No.2149179 dated.01.07.2023 submitted

before Customs authorities. The exporter has thereby rendered themselves

liable for penalty under Section 114 AA of the Customs Act, 1962.

c. Shri Asif, Proprietor of M/s.Caltex Impex had sold the IEC to Shri Navnath

Narain Gole for an amount of Rs.l,25,OOO/-. As Shri Asif had failed to fulfil

his responsibility under section 5O of the Customs Act, L962 regarding

verilication truth and accuracy in declaration Iiled on his name. So, he is

liable for penalty under Section 117 of the Customs Act, 1962.

2.22 In light of the above and on the basis of evidences collected during

investigation by SIIB Custom House Mundra, there appears a case to allege

against M/s.Caltex Impex, represented by its beneficial owner Shri Navnath

Narain Gole, under the provisions of the Customs Act, 1962' Shri Navnath Gole

vide his statement dated 21.10.2023 had submitted that they do not want any

SCN or Personal Hearing in the matter.

2.23 Consequently, the Adjudicating Authority passed the order as

under:

i. She ordered to conliscate 53.950 MTS of t.Ile seized goods viz. "Natural

Garnet" contained in 2 containers covered under Shipping Bill

No.2L49179 dated O1.O7.2023 having declared FOB Value of

Rs.4,86,437.391- and 5,03,180 kgs of "Natural Garnet" contained in the

remaining 18 containers having total quantity of 557 130 Kgs having

declared Value of Rs.44,57,040/- (Rupees Forty Four Lakhs Fifty Seven

Thousand and Forty Only) export of which is restricted and attempted to

export improperly & illegally, the exporter have rendered t]le subject goods

liable for conliscation under Section 113(d) & 113 (i) of the Customs Act,

1962. However, she imposed Redemption Fine Rs' 10,00,000/- (Rs. Ten

Lakhs only) in lieu of conliscation under Section 113(d) and 113 (i) of the

Customs Act, 1962, to redeem the goods only for the purpose of Back to

Town (Bfi);

She imposed penalty of Rs. 5,00,000/- (Rupees Five Lakhs only) on the

exporter, viz., Mf s. Caltex Impex, holding IEC No. AZVPK9841P under

Section 114(i) of the Customs Act, 1962;

q
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I11. She imposed penalty of Rs. 2,00,00O/- (Rupees TWo Lakhs only) on the

exporter, viz., M/s. Caltex Impex, holding IEC No. AZVpK9841p under

Section 114AA of the Customs Act, 1962;

lv. She imposed penalty of Rs. 2,00,00O/- (Rupees TWo Lakhs only) on Shri

Asif, Proprietor of M/s Caltex Impex, holding IEC No.AZVpK984lp under

Section 117 of the Customs Act, 1962.

Being aggrieved with the impugned order, the Appellant has filed the present

appeals wherein they have submitted grounds which are as under:-

3.1 The Adjudicating Authority confiscated the goods under Section

113(d) and 113(i) of the customs Act 1962.section 113(d) &113(i) read as under;

3.2 The RDS empty container yard is used exclusively for empty

containers, there can be no reason for loaded container to be in the said yard.

RDS empty container yard is more than 50 km away from Mundra port; the

goods were not within the customs area/ station hence the goods were not liable

to confiscation. There was no attempt to export. The goods were more than 50-

75 kms from the customs areaf port, by no stretch of imagination it can be

considered to be an attempt to export. Assuming but without conceding, the

purported to be permission to self- sealing was taken from the Kandla customs

authorities, tre Mundra customs authorities have no jurisdiction to deal with
goods; it was within t.Ile jurisdiction Kandla customs only, Therefore, the

impugned order is passed by the oflicer who do not have power to do so; hence,

impugned O-I-O is liable to set aside.

Appellant submits that section 113(d) of the stipulate that any goodsJ.J

SUBMISSIONS OF THE APPELLANT:

" SECTION 113-The follouting export goods shall be liable to confiscation :-

(d) ang goods attempted to be exported or brought utithin tLe limits of ang

cl,lstoms area for the purpose of being exported, contrary to any prohibition

imposed bg or under this Act or ang other laut for the time being in force;
(i) ang goods entered for exportation which do not correspond in respect of
ualue or in ang material particular uith tlrc entry made under this Act or in

the case of baggage uith tLe declaration made under section 77; "
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entered for exportation which do not correspond in respect of value or 1n any

material particular with the entry made under this act. It is submitted that the

term "entry made under the Act" means an entry made under Section 50 of the

Customs Acl 1962. For application of section 113(d) the precondition is that the

goods do not correspond in respect of value or any material particular with the

entry made under the Customs Act. In the present case no shipping bill is filed

as provided under section 50 of the Customs Act, hence, no entry is made;

therefore, conliscation of the goods under Section I 13(d) is erroneous and illegal.

therefore, confiscation under section 113(d) as well as 113(i) is liable to be set

aside.

3.4 The Adjudicating Authority failed to appreciate that the goods seized

at RDS empty yard and GIDS Gandhidham, the goods are confiscated under

section I l3(d) and 113(i). For confiscation under section 113(d) the said section

provides, either there should be an attempt to export the goods or the goods

should have been brought within the customs area for the purposes of export'

Both these conditions are not satisfied in the case of appellant. The Adjudicating

Authority confiscated the impugned goods under section 113(i) of the Customs

Act 1962. Section 1 13(i) referred to above empowers the Customs authorities to

confiscate any goods attempted to be exported or brought within the limits of

any customs area for the purpose of being exported, contrary to any prohibition

imposed by or under this Act or any other law for the time being in force.

3.5 The Adjudicating Authority failed to appreciate that there was no

attempt to export of the impugned goods; The goods were not brought within the

limits of any Customs area for the purpose being exported. The goods were only

for safety, were kept in the containers due to cyclone and were about 50-75 KM

away from the Mundra port, therefore, confiscation under section 1 13(i) is

erroneous and illegal. The Adjudicating Authority ordered to confiscate all the

goods for mis-declaration. It is respectfully submitted that no shipping bill was

irled for 18 containers. no entry under section 50 of the Customs Act was made,

no declaration of any kind was made, therefor, confiscation all the cargo for mis-

declaration is erroneous and unsustainable in law. The Appellant respectfully

submits that the Ld. Respondent, with utmost respect to it, completely failed to

appreciate the above facts and the legal provisions, thereby committed a serious

and grave error of law as well of facts, thus, passed the impugned order without

application of mind or improper application of mind and passed an erroneous

stainable order.
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3.6 The classilication of the goods as held by the Adjudicating authority

is "f'x Facie" untenable and liable to be quashed and set aside. Assuming but
without conceding, it is submitted that ,,Garnet,, falls in two chapters of the

Customs Tariff, chapter 25 and 71; under chapter 71 CTH-7f 03 and 71O4; the

"Garnet " is a descriptive word and it includes ,,natural garnet and or semi

precious garnet and or synthetic gamet and or re-constructed garnet". Further,

the IREL test report only state percentage of gamet in the sample and do not

specify as to whether the goods tested by them are "natural garnet and or semi

precious garnet and or synthetic garnet and or re-constructed garnet"

Assessment and classification of garnet is directly related to its nature; In
absence of such specification, it is only assumption and presumption of the

customs authority t]lat the goods are restricted as per the above notilication,

which has no base to stand. The Adjudicating Authority held that the goods

attempted to be exported in violation of Notification No.26l2ols-20 dated 21-

08-2018, particularly entry 98A thereto. The Appellant submits that the

impugned goods are not covered by the Notifrc anon No.26l2o1s-2o dated 21-

08-2018, entry 98A; column 2 of notification is for the Tariff Headings and

column 4 for the goods which reads as "Beach sand minerals [limonite, Rutile,

Leucoxenel (Titanium bearing minerals), Zircon, garnet, sillimanite and

monazite(uranium and rhorium); and the last item in column 2 of the said

notification is CTH-2513203O; "Garnet" falls in two chapters, chapter" 25 and 71;

CTH 251320 covers-Emery, Natural Corundum, Natura-l garnet and other

natural Abrasives; the goods are declared ,'Natural Abrasive Stone,,; which is

appropriately covered under CTH 25132090.

3.7 In order to contravene the said notification goods shall satisfu both

the conditions, e.g the goods shall be as stated in column 4 and fall under crH
mentioned in column 2. In the present case no shipping bill is liled; there is no

declaration at all. In view of aforesaid submissions, there is no misdeclaration

as contemplated under Section r 13(i) of the customs Act. Therefore, confiscation

of the impugned goods under section 113(i) is illegal, erroneous and hence not

sustainable in law. The adjudicating authority, with utmost respect to it, passed

the impugned order without application of mind and or improper application of

mind, therefore, the impugned order is non est in the eye of law and therefore,

liable to be quashed and set aside.

Section 114(i) of the Customs Act empowers the Customs

I

Y..)

3.8
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Authorities for levy penalty on any person who, in relation to any goods, does or

omits to do any act which act or omission would render such goods liable to

confiscation under section 113, or abets the doing or omission of such an act,

shall be liable to penalty under section 1la(i) of the customs Act 1962. In view

of the foregoing submissions it is submitted that the appellant has not committed

any act or omissions and or have not aided or abetted in omission or commission

of such acts or has not violated the said DGF"T notification which have allegedly

rendered the said goods liable to confiscation under any sub- section of Section

113 of the custom Act 1962. Therefore, Ievy of penalty under section 114(i)

erroneous and unsustainable in law. Section 114pq provides levy of penalty on

any person who knowingly or intentionally makes, signs or uses, or causes to be

made, signed or used, any declaration, statement or document which is false or

incorrect in any material particular. Thus, Section 114AA specifically deals with

cases where documentation, which is incorrect or false. No shipping bill is filed;

no documents prepared or submitted to the customs authorities, no declaration

is made; no goods brought near the limit of ttre Customs port. The impugned o-

in- merely reproduced the legal provisions of section 114(i) &114AA and secLion

1 17 of the customs Act 1962; no iota of evidence neither brought on record nor

discussed in the impugned OIO to sustain the penalty under Section 114(i)

&114AA &117 of the Customs Act 1962.

3.9 It is submitted that Adjudicating Authority imposed penalty under

section ll7 for selling his IEC to another person. There is no evidence to that

effect. there is no provision under FTDA to sale the IEC; Adjudicating Authority

failed to appreciate that the IEC is issued by the DGFT authorities under F"IDA

and the Adjudicating Authority do not have jurisdiction to deal with the FTDA,

hence penaltjr under section 117 is without jurisdiction and therefore,

unsustainable. Further, Adjudicating Authority has imposed penalt5r under

section 1la(i) of the customs Act, its setfled law that when a penalty is imposed

under section 11a(i) then section 117 is not invocable. The Adjudicating

Authority, with utmost respect to it, miserably failed and neglected to consider

these facts and legal provisions and has been swayed in passing the Impugned

order by imposing penalty under all the Sections of the customs Act where any

penalty can be imposed on totally irrelevant reasoning. The Impugned order,

therefore, deserves to be quashed and set aside being perverse and illegal.

3.10

orde

No show cause notice either written or oral was issued, impugned

sed on the back of the appellant in violation of elementary principles
6'l

'@
3
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of natural justice. In view of the facts and circumstances as stated in foregoing

paragraphs, it is manifestly clear that the issue, in the present case involves

interpretation of provisions of customs Act, customs Tariff Act, Foreign Trade

(Development and Regulation) Act 1992; Rule I 1 and 14 of Foreign Trade

(Regulations) Rules 1993 and Notification No.2612075-20 dated 21-o8-2018; As

already submitted, the appellent was entertaining a bonafide belief. It has been

held by the Hon'ble Tribunal in large number of cases that no penalty is
imposable in cases involving interpretation of the statutory provisions.

4. It is pertinent to mention that the appellant had not submitted the
challan for pre-deposit along with appeal. personal hearing was granted to the

Appellant or 29 -o4 .2025, following the principles of natural justice. The

Advocate shri Jhamman singh vide letter dtd. 2g.o4.2o2s requested for for
adjournment of 1 month as the appellant was in the process of making payment

of pre-deposit. Thereafter vide letter dtd. 0g.05.2025 another personal hearing
was fixed on 29 -o5.2o25 and the appellant was specifically informed about the

non payment of pre-deposit.

4.1 Shri Jhammam Singh, Advocate appeared for the hearing held on

29.05.2025 in virtual mode on behalf of the appellant. He re-iterated the

submission made at the time of filing the appeal. He also sent additional written
submissions and copies of orders and judgments relied upon the following case

laws:-

Ranjit Export Private Ltd vs. collector of customs, Madras reported at

I 98s(2 1 )ELT3ss(HC-MAD)

K Babu Rao & Others Vs. Collector of Customs, Cochin reported at
I 986(26)ELT 766(Tri-Chennai)

Bhanabhai Khal;pabhai Patel Vs. collector of customs & central Excise ,

reported at 1987(28)ELT 489(Tri-Bombay)

DooARs rransport Pvt Ltd vs. collector of customs, (preventive) reported

at 1 993(64)ELT322(Tr-Kolkatta)

BABBAN KHAN Versus COLLECTOR OF CUSTOMS (PREVENTIVE)

1 993(64)ELT352 (Tribunal)

RAMAYAN IMPEX Versus COMMISSIONI R OF CUSTOMS (EXPORTS).

NHAVA SHEVA--2OOS (189) E.L.T 446 (Tri-Mumbai)
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o Sachdeva & Sons v. Collector of Customs reported in 19g7 (291 E.L.T. g17
O GOPAL AGARWAL VCTSUS COMMISSIONER OF CUSTOMS, NCW DElhi-

20t5 (326) E.LT" s93 (Tri - Del.)

o PR.PRIEToR, .ARMEL ExpoRTS & IM'.RTS Versus coMMR. oF cus.,
CoCHIN-2012 (226)E.L.T 50S (Ker.)

He also requested for short adjourment of 15 days for enabling the appenant to
make predeposit

5' I have carefully gone through the case records, impugned order
passed by the Additional commissioner, customs, Mundra and the defense put
forth by the Appellant in their appeal during hearing as wen as additiona_l
submissions liled.

5. I The right to appeal is a creation of statute and must be exercised
subject to the conditions laid down in the statute itself. The primary issue is the
Appellant's failure to deposit tJre mandatory pre-deposit as prescribed under
Section l29E of the customs Act, L962. section 129E(i) of the customs Act,
1962, explicitly mandates:

"The Tribunol or tlw Commissioner (Appeals), as the c,.se maA be, shall not
entertqin any oppeal,- (i) under sub-section (1) of section 72g, unless tle
appellant h,,s deposited seuen and a half per cent. of the duty, in case uLrcre

dutg or duty and penaltg are in dispute, or penalty, tahere such penaltg is
in dispute, in pursuance of a decision or an ord.er passed. bg an officer of
anstom.s lotuer in rank than tlrc [principal commissioner of customs or

Commissioner of Customsl ".

5.2 The Order-in-Original imposed penalties aggregating to
Rs. 9,OO,OO0/-. As only the penalties and fine are in dispute, and no duty is
directly in dispute, t].e mandatory pre-deposit is z.5o/o of the aggregate penalty

amount imposed, which is Rs. 67,500/-. The appeal memo submitted by M/s

Caltex Impex acknowledged the pre-deposit requirement, initially stating, ,,7.5%o

of penalty as per Section 129E is deposited " but the challan no. is kept blank ,

and later a ground for appeal stated that Rs. 67,500/- was ,'paid and deposited,,.

However, when the personal hearing was fixed on 29.O4.2025, the appellants,

advocate requested vide letter dtd. 29.04.2025 for adjournment of I month as

i
t:
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the appellant was in the process of making payment of pre-deposit ' Further

the offrce of the commissioner (Appeals) issued a notice on 08.05.2025, explicitly

informing the Appellant that "till date you have not made the pre-deposit as

prescribed under Section 129E of the Customs Act, 1962". During the Personal

Hearing on 29.05.2025, the Advocate, Shri Jhamman Singh, informed the

commissioner (Appeals) that the pre-deposit was not made at the time of

submitting the appeal and that "they are in the processes of making the

predeposit,'. He also specifically requested a "short adjourment for enabling the

appellant to make predeposit". The record of the Personal Hearing, dated

29.o5.2025, confirms this request for adjournment to make the pre-deposit,

indicating that the mandatory deposit was still outstanding as of that date.

5.3Theappealwasliledwithoutthenecessarypre-deposit,whichisa

mandatory statutory requirement for the appea-l to be 'entertained'. The core lega1

principle at hand is established in Section 129E(i) of the customs Act, 1962,

which explicitly states that the commissioner (Appeals) "shall not entertain any

appeal,'unless the appellant has deposited the prescribed percentage ofthe duty

or penalty in dispute. The word "shall not entertain" in Section 129E creates an

absolute bar for the appellate authority to proceed with the merits of the case in

the absence of the stipulated pre-deposit. The appellate authority has no

discretionary power to waive the pre-deposit below the statutory percentage,

which was explicitly removed by the 2o14 amendment to Section 129E. In the

instant case, despite having been notilied and given an opportunity during the

hearing, the Appellant failed to provide proof of the mandatory deposit before the

final consideration of the appeal.

5.4 The records conclusively demonstrate that the mandatory deposit

was not made at the time of filing the appeal, nor by the date of the Personal

Hearing. The office of the Commissioner (Appeals) formaliy notified the Appellant

on 08.05.2025 that the pre-deposit as prescribed under Section 129E was "not

made" till that date. During the Personal Hearing on 29.O5.2O25, the Appellant's

advocate, Shri Jhamman Singh, conceded that the mandatory pre-deposit was

"not made at the time of submitting the appeal" and requested an adjournment

to enable the Appellant to make the deposit. The Appellant was aware of the

statutory defect but failed to rectify it before the final consideration of the appeal,

confirming a clear and sustained non-compliance with the jurisdictional

requirement of Section 129E. In line with the settled legal position, the appeal is

not entertainabie.

\1
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5.5 Since the appeal cannot be entertair
defect or non-payment or the manda,"o ,."_oIi.f;1::J:,:::#::
indeed impermissibre to proceed to discuss the merits of the appeal. The appeal

;1.Xfi::'ected 
solelv on the ground of non-compliance with the statutory

6. In exercise of the powers conferred under Section 12gA of theCustoms Act, 7962,I pass the following order:

i' The appeal liled by M/s caltex Impex against the order-in-original No.MCH/ADC/MK/227 /2023-24 d'ated 04.Ot.2024is herebv rejected on thegrounds of non-compliance with the mandatory pre-deposit requirement
under section L2gE(i) of the customs Act, 1962, without entering into themerits of the case.

,.$ ( TESTEL)

/S PER INTE N DE N Tr qm.(sntil
) , srrrr4:are'.

(AMr

Commissioner (Appeals),
Customs, ahmedabad

F. No. S/49-180/

By Speed post/E-Mail

To,

M/s Caltex Impex,
Panvel Piaza CHS, 2nd Floor,
Flat No.202, Kaveri Enterprises,
No. I 1, Sector-1 1, panvel,

Navi Mumbai

Copy to:

1. The Chief Commissioner
Ahmedabad.

Uil') {APPE^LS), AFiITED.\EAN

/2o2s-2+.--L Date: 30. 10.2025

of Customs, Gujarat, Custom House,

2

3

The Principal Commissioner of Customs, Mundra.
The Additional Commissioner of Customs, Custom, Mundra.
Guard File.
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