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{6 sfr ss qft } ffi uqftr fr fre gw fr A qrft t furb nrrr {6
qr8 frqr rrqr t.
'l'his <'opv is granlr.rl frcc ol r.ost for thc privatc us<' ,tI lhc pcrson lo whom il
is issucd.

mcT{-ds erRrftqc 1eG2 o1 um rzg d S trl luur iiriftral }. r{rft{
ffiRa *M & qmd & swq C qil$ qR gs vrfur t orrl 6
orr-6d E6-qH 6-{il d d fs .rntcr +1 crR frt drftq C a Efi+ &. Giil
crw Hhq/frgffi ufuo 1vril6+ €silu{t, fffr dTrmq, (TFjrE frurq) €--ss
qrrf, T{ frRft En g-{fiem r{ra-fi c-q-d 6-r sn-e e.
Undcr Scction 129 DD( 1) oi thc Customs AcL, 1962 (as amcndcd),
of t.hc following catcgorics of cascs, any pcrson aggricved by this
prcfcr a Rcvision Application to The Additional Secrctary/Joint
(Rcvision Applicat.ion), Ministry of l.'inance, (Department of
I)arliamcnl Strcct, Ncw I)clhi within 3 months from thc
communication of lhc ordcr.

ffifud sRfud g[It{J,zor,l",. rclaring to:
+i-s + Fq fr onqrft-d oU crd.

d qTq{fr efu u-s & e,q FrsfrRc-d'

in rcs pcct

ordcr <:an

Sccrctary

Ilcvcnuc)
(l:rtc of

t6(
(al any goods impor'cd

(g( ltrrfr fr snqrd fr-{+ eg ffi erfi i ora rrqr Afri{ r+rd fr s-qh rrtrq
R{T;r rr{ gaft c rrq qre sr d{r rl-(rdr R{r;r sr gilrt qri } frq rrmfd
qrd g-drt q qr+ w qT tsg rr<.q Rrrq qr gart rrg cro ft1 qrn fr o{tfBa
croto-ftA.
any goods loadcd in a convcyancc for imporlalion inro lndia, but which arc
not unloaded at thcir place of dcstination in India or so much of the quantity
ol such goods as has not bccn unloadcd at any such destination if goods
unloaded at such destination are short of thc qurantity rcquired to be

unloadcd a1 that dcstination.

dTt{@ oiRlftqq, re62 } enqTq x den gw&' orrfl-{ Eqrq rrq M +
d-fiI {i+ Erq-S qff 3r-drqtfr

I (c) jPaymcnt of drawback as providcd in Chapter X of Customs Act, 1962 and

I thc rulcs made t hcrcundcr.

f+fff"r enle+ tr* €rm
ffi 3ffirfd ss+1 qrf,

ftqqr{ff fr ftftffis qr6q fr n-qd'

(Tr

(o')

al

(b)

3

€{)

(b)

(TD

(c)

,
\

q-fl d+ qrBs
'l'hc rcvision applir:ill ion should bc in su<:h form and shall bc vcrific

manner as may bc specified in thc relevant rules and should be acco

by:
icd

etd af g€,r87o * rrE €. G or{rlff r &' eitftc ftuflrfr fue rrq B{-$IR

{€ ont{r +t a qfrqi, frr€-+1 \1+. qft fr q-{rs t$ frl qrrlTerq Eto. fu+z

ETrr dil qrBS

4 cop,cs of this orclcr, bcaring (lourt F'cc Stamp of paise Ii fty o"ly iri onci

copy as prcscrib<:d undt:r Schcdulc 1 itcm 6 of thc Court Fcc Act, 1870.

gl{e Trilra-d &' orcrer qr?r {d 3{rh{r a1 4 qfrqi. qR d
4 copics ol thc Ordcr-in-Original, in addition to rclcvant aocuments, i-any

g-;rferul e frq sn+fi el 4 sftqt

&.
t

suc

(

4 copics of thc Application for Rcvision
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gffiurr AAa Erq-r o-{+ } fdq frcr{w. odtrfrrffi, re62 (sql rffiitro fr
frqff{d atl d .}r;q {fi(, utq,Eu-s,sd rilr ffiE c-d e sft{ }. .}tftc andr B

d lr. zoor-1s-qg d d crilqr r.r000/-(Fqg \'o rwn wn y. *wr rft qrc-cfl d, fr
sw fua Urrrn &. rqrFro Tmrq fr .em.r ol d sfu . qfr gco, rTirn rIqI drM,

drnqr rrqr iis at TrRr oit{ r.qq $F flrcr qr s-s$ o-q d d tS pts } sq fr i

n zoot- ellq qR \'s' drs t .rrRrs d d pts & sq fr o. r ooor-
'l'hc <luplicatc 

"opy 
oi thc 1'.It.6 challan cvidcncing paymcnl oi I?s.2(X)/ 

l

(l{upc<:s two Ilundrcd only) or I?s. I ,000/ (liupccs onc thousand only) as

th<: casc may bc, under thc l{cad of othcr rcccipts, fces, fincs, forlciturcs
an<i Misccllancous Itcms bcing thc fcc prcscribcd in thc Customs Ar:t, 1962

(as amcndcd) for filing a Ilcvision Application. If thc amount of duty and
intcrcst dcmandcd, finc or pcnalty lcvicd is onc lakh rupecs or less, fees as

Its.200/ and il it is morc than onc lakh rupccs, thc lcc is Rs. t 0O0/ .

q( €. z * or$-c qfod qrq-d &' srqrEr orq qrtrd & ww*r A qR at{
qR {s rne{r t .rrr6d Ef,qw 6-{dr d d a *qr{fco ultrftqq 1e52

sfl url 12e g (1) & eiftc oid fr.S.-: fr frurEw, ffiq sdrkl {fcff'
rfu +{r F{ rrfi-d .:rRrowr t scer ffiftca qfr qt erfto srr Fo-} il
In rr:spcct of cascs orhcr than thcs(: mcnlioncd undcr itcm 2 abovc, arry

pcrson aggricved by this ordcr can filc an appcal undcr Scction 129 A(l ) oi

Scrvicc 'l'ax ApJ:cllatc 'l'ribunal at thc lollowing addrcss :

{ftcT{ffi-, *flo ggr< {id E-tdt Customs, Excise & Service Tax

fq qfrfrqqlqOfuf, glm eHq q-d Appellate Tribunal, West Zonal
Bench

(d)

4

Wfl {Fd, {gqd
flf{wfll{ gd, Grcndr

l-lcl{, B-mz

3€{{IqK

Sq,{ffi rrfuft{q, 1e6, e1 qRT 12e ( re I ft' erftc, frqrgff srftftqc,
1e52 a1 vrr 12e g (1) & B{rh{ s{fi-f, }' srq Frgfrfrtrd Em. *ier *i
qrBs-

[Jnclcr Scction 129 A 16) of rhc Customs Ac:r, 1962 an appcal undcr Sc<.rion

129 A (l) of thc Customs Act, 1962 shall be accompanicd by a lcc of -

o{fi-d fr swfud u5s6 fr ff ffi mcT{ffi rrft-o.r0 ilir ci.n rmr XI@
si-t qrq d?{r mrrrqr rqr (c o1 ro-q qiq crts Fqg rII ufl-fr 6-c d d
\rfi 6sR Tqg.
*f,"r" tf,c amount of duty and'intcrcst dcmandcd and pcnaity lcvied by any
officer of Customs in the case to which thc appeat rclatcs is fivc lakh rupees
or lcss, onc thousand rupccs;

5
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(b)
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2'xl l,'loor, tlahumali Bhavan,

Nr.Girdhar Nagar Bridgc, Asarwa,

Ahmcdabad 380 016

r{ftd fr swfud qrrA fr 65f frffi mqrE-tr r{Rmrff ilfl cirn rrw lfffi.
efu qro dql cqrqr rrrfl es o1 ro-c qtq ercs s-uq * cdyo' d tfu-{
ucra qErs 6rts fr srl€ro q d d; qis ElrR Fqg
whcrc thc amounl of duty und int"."*t dcmandcd and pcnalty lcvicd by any
olficcr of Customs in thc casc to which thc a6:pcal rclatcs is rnorc than
liv<: Iakh rupccs but not cxcccding li fty lakh rupcos, fivc thousand rupccs ;

qfl-f, * swfua qre-d C q61 Rd Sqr{ffi odM trRr qirr rnn {@.
silt qrq dqr trrrrrrT rrn {g o1 roc qing f,r€r FqS fr s{Rr6.d d;
(s EErt Sqg.

0r)



Iilc No. S/49- I41/( lt JS/J M N/Jt.l N,/2024-2 5

I

(c)

wh

offi

cre the amount of duty and interest demandcd and
ccr of Customs in thc casc to which the appcal rcla

pcnalty lcvicd by iny-l
tes is morc than fifty

lakh rupces, tcn thousand rupees

(q) ss e {a-rg Ic{-@ %10 , SErEcmqr

{.C6qE
qlq-rlT 

I

(d) An appcal against th is ordcr shall lie beforc the Tribunal on paymcnt ol lO.'/u

of thc duty dr-.nrandcd whcrc duty or duty and pcnalty arc in disputr:, or
p<:nalty, wh<:rt'pcnally alonc is in disputc.

sffi 3{nrfrqq +1 trro I 2e (g) }' Gr;ilrid erffa srfY6-{oT b lrqef Er[r{q-&tr 3{r}fi

rc fudT( fr t, qt ds d',2" r 0 GrEr 6-{i q-{, qoi &.sd es fr"-dlE frt,3{fi-d{sr

6

!"- ro.l +*. r{rtcr e ftq rn rrdffi 61 gurI+ &
fus .rs ,,rrfte , - s{qar Gs) orftq qr r{ffi q, 6r

fuq m ftffi or<'q-qtq{ &. fts
u-sr+fiq& ftSil{t cna-fi&

rslqEqlqiEd6r fi€6nfr+ qrBs.
tJndcr scctiort 129 (a) of thc said Act, cvcry ap
Appcllatc'lribunal

plicat.ion madc bcforc thc

(a) in an app<:al for grant ol stay or for rcctification of mistakc or lor any
oth<:r purposr:; or
(b) for rcstoration of an appcal or an application shaill be accompaniocl by a

lcc of fivc Ilundrcd rupccs.

i\
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ORDER-IN-APPEAL

1. Brief facts of the case

1.1 M/s Agrasen Ship Breakers I\t. Ltd. Plot No. 1 13, Sosiya Ship Breaking

Yard, Sosiya, P.O. Manar, Bhavnagar (hercin after referred to as the "Appellant

for the sake of brevity) has filed the present appeal against C)rdcr In Original No.

64 IAC/BVRI2024-25 dated 26.72.2024 (hcrcin aftcr relcrred to as the

"impugned order") issucd by thc Assistant Commissioncr, Customs Division,

Bhavnagar (herein after referred to as thc "Adjudicating Authority).

1.3. After sanctioning of refund claim, it was obscrved by the Department that

while sanctioning the refund the Assistant Commissioner had not properly

examined the aspect of unjust cnrichmcnt as pcr Board's Circular No. 07/2008

dated 28.05.2O08. Auditcd Balance Shect and other rclatcd financial records,

certificate of CA etc. had not been verified to find that thc refund claimed was

reflected in the books of account of the claimant as "claims receivable". If the

duty paid was shown as expenditure and formed part of Profit and Loss account

of the claimant then as a settled position in law, incidencc of duty has been

passcd on to other pcrson.

(3l udicating authority did not examine the aspect of unjust enrichment as

's Circular No. O7/2008 dated 28.O5.2008. The adjudicating authority

tioned the refund cloim to the Cloimant uithout examining the releuont

records to determine as to ulhether burden of duty hcs been passed on

Itimote buqer or otherwise. Since oil imported alonq with the uessel coming

for breaking up Ls sold a-s such, therefore, it was necessary for the adjudicating

authority to examine the releuant financial records to uerifu if the Customs dutg

paid at the time of import has been shoun as reuenue expenditure or receiuable

from the Gouentment in books of account so as lo ascerlain the test of unjust

enrichment with regard to refund claim filed bg the Claimant. Howeuer, the

adjudicating authority hcts not uerified these aspects and sanctioned the refund

claim of Rs. 2,40,004/- to the Claimant. Hence, the impugned Order-ln-Oiginal

Ultl^,^""'l.-\94
Page 5 of 12

i't

1.2 A refund amount of Rs. 2,40,004/- was sanctioned to the Appcllant under

section 27 of Customs Act by the Assistant Commissioncr. Customs Division,

Bhavnagar vide his Orde r-in-Original no. 1 1 /CUS-REF I 2023-24 dated

29.O9.2023. The amount was paid to the Appellant on 03.10.2O23.

1.4. Being aggrieved with the order passed by the Assistant Commissioner.

Customs Division, Bhavnagar, thc Departmcnt had filcd appcal beforc Hon'ble

Commissioner (Appeals), Customs, Ahmedabad on thc: grounds that:



Ifiie No. Sr.19 r.l.j,(.i.S/.;Nl).J,'.tt,\ l0l1 l:;

No. I 1i CUS I?81;,/ 2023 2'1 c,ated 2\).(,9.2o2..'| w.. examinetl blJ the De[)ortmenr Ln

et.ercise' of powers.: uc:sted urtrje r seL:tLon 129 D (2) umi it u ttts ttf tLte uk. u..t r.har tlt2
irnpugned order is ;to1 k:c1or & prop::r ond. Lie:nce an,ppc:,r is *:quired tct Lx: fiLcrl
aqoutsl Lht impttrlricd ordcr br!ctrc

Ahtnr:do bad".

i.h.e Comrnissicner of (lustoms (Aytpeals),

I .5. Thus, it appcarr:d that. thr: rcfunci of lt_s. 2,4O,OOa/ was crroitr:oLtslv

sanr:tioncd to 1.hc Apocrl.nr vidc or-clcr I, original No. rL/cUS II_N:I. /2o2:) 2,+

dat<:d ')-9.09.2023 by lhr Assistarrt Conrrnission<:r undcr :;cction 27 ol cr_rstorrrs

Ar;1., 1962 which v.ras :-r:quirr:d 1o i). rccovcr(:d fiom thc:. un<ler sccti.n 2g of
Customs Act. In vicw of abovc, show :rausc noticc no.

cllN/AD.J/AC /:J3) /')'()2,4 o/()r)C/1\c I)iv IlVl? cus })r<:r. ..rarn^agar dzrr.ccl

27.O2,.2024 vr,as iss,i:d 1.r M/s r\gr r.:st-.n Ship'nrr:akcrs I)r,-i [_1d., z.r s to r,vhy.

(i) l?r:fund of custorns dr-r1y of Iis. 2,40,00,a/ Ilirrpccs l,-or t1, qlng J.housarid Ninr:

flundrcd 1'wenty Scvcn oniy) ai; crrorcousry sa;ictioneci anci grantccl ,shoulcj nilt
bc rccovcred from th<:rn undcr Scclior.r 2g of thc Custorns .\ct, r 962 ancl

(ii) Intci-cst at appropriatc ratcs, siroulo not bc dcmandr:rl and rccovct:d Iiorr
1|rcm on thc amortnt (r) abovc from tirc datr: ol surch r:rrcncous rcfunt-j unc]r:r-

Sr:<:t.ion 28AA of t hr: Cusloms ftt'.I. )9b2.

i.6 l-hr: show <:aus<: nolicr: dart:;l 26. l?-.202,q was itdjudicatcd vidr: tirr:
irnpugnr:d order whcrCirr rhc Acl.yudic.,r1ing r,trthority co;rf rrnccl thc rlcnranc.r ol-

Ils. l),40,0o4/ undcr Scciior:r 2fi ol-il-ir' Cusronrs Act, 19(;2 along wilh inir:rr.:s;i

unCcr Scction 28,\A of t.hr: Or_rslo,:rs 1\t:t. 1962.

1 .7 Being aggrieved by thc irnpugncd ordcr, thc r\ppellant prcferrcd thc pre

appcal
EII

2. Ground of Appeal submitted by the Appellarrt

2.1 'l'hc Appcllanl sub:ni1tr:r:r thar thc Lcarlrr:d Assistanl corrrmissionr:r
/

adjudicaling ihc SCN foi. rr:r:.vr:ry ,f rcllrrcl itmount a!l:lrrrst rvhir:h appci:l is

already pcndi,g bclo:-r: on'i;k: Commissioncr ,{ppc:,lsi. IIc crrr:d is ro1

apprr:c;at.ing rn:lr.rri bcing sub.j'.rdir:r: bcji;rc thr: highcr ar-rlhority, arlj ucliczrt.ro 1

of thr: prcscnt scN czlnnol i;c procct:dccl wirh :rs the sarnc :-csult into multiplicity_
oI proccr:dings.

2.2 'I'hc Appclla.l furthcr subrnitl<:rl that without prqudicr: to 1.ht: alorcsaid
prcliminary it is by wl-rich hc has sanct.ion<:d thc rcfund of -hc cxccs;s dr-r1.y trraicr

arrd has ordcrcd thc sa,-nc to bc crcriitcd io th<: oonsumr:r wcllrrrc, Fu,d on 1.rrc

grounci of unjust cnrir:hnr.nt a,d confirrr crcmand as crrr>ncciusly sanr:tioncd

crr, 'i.,

\tist""i€-t
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and order to recovcr along with intcrest is not tcnabl<: in law and is liablc to bc

sct asidc. Hc should havc ordercd thc rcfund 1.o thc crcdit of appcllant instcad.

2.3. Certihcate from Chartered Accountant Confirming that the Custom Duty

was not passed onto any buyer or third party: -The Appcllant further submitted

that the certificate dated 28.O 1.2025 and 12.02.2025 issued by Charted

Accountant M/s. D.L. Vora & Associates, certifics that oil and fuels found in the

ship at thc timc of import, on which duty was paid, were not passed on to any

buyer or third party. Moreover, the certificatc confirms that no customs duty was

charged at the timc of salc, indicating that duty was not passcd on to customcrs

and/or third partics. Thc copies of above two CA ccrtificatcs arc hercto annexcd

as Iixhibit.C., collcctivcly.

2.4 Comparison of thc Bill of Entry with thc Salcs lnvoiccs of thc Appellant

would show that thc Bunkcrs werc sold at a pricc bclow thc import pricc/valu<r

on which such duty was assessed and conscqucntly thc Appcllants havc not

been ablc to recovcr even the cost of thc Bunkers, much Icss the duty paid

th<:rcon: '1'hc Appcllant furthcr submitted that it is cvidcnt form the Bill of Entry

and th<: Appcllant's salcs invoiccs, that thc pricc at which thc Appcllant sold thc

importcd bunkers is much bclow thc import pricc/valuc of thc llunkers on which

thc duty was asscsscd.'l'hcrcforc, thc Appcllant has not bccn ablc to cvcn rccovcr

thc import. pricc of thc Bunkcrs, much less thc duty paid thcrcon. Conscqucntly,

thc qucstion of th<: Appcllant having passcd on and r<:covcrcd from thc buycrs,

thc duty paid on thc Bunkcrs docs not arisc. Clcarly, thcrcforc thc burdcn of thc

said duty has becn bornc by the Appellant and has not bccn passcd on to the

buycrs. A pcrusal of thc Appellant's Sales Invoiccs would show that thc Appellant

has only rccovcrcd thc GS'l' payablc on the local salcs and not the import duty

paid on thc l]unkcrs.

2.5. Merely becausc the duty amount was debitcd to cxpenses in Profit & Loss

Account, it does not follow that incidence thcrcof was passcd on to thc buyers,

hc price at which thc Ifunkcrs were sold to thc buycrs, was cvcn lcss than

ort price on which thc duty was asscsst-.d: 'l'hc Appcllant lurthcr

d that thc nssistant Commissioner has procccded on the prcmise that
.t

he duty paid on thc Bunkcrs was dcbitcd to cxpcnscs, it must bc

S] dered to havc bcen passed on to the buyers by thc Appetlant. The said

prcmisc on which thc Ordcr of thc Assistant Commissioncr is bascd is untcnablr:

in law.

2.6. The Appcllant also submittcd that it is scttlcd law that debit of the duty

amount to expenscs, without corresponding addition in thc import price to arrivc

.t

C

\l
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at the looal sale pric(', rlcans thal. Appcllant has absorbcd and bornc thc saicl

amounts and it cann.l lcad to thc conclusion that thc Appcllant has passcd on

thc rncidr:ncc thcrcof. In thc prcsent case, not only has thc Appc ant. not adcl<:d

lhc duty amount 1o rhr: rmport pricc to arrive at the local serlt: pri<:c, but in la.t,
thc local salc pricc is cvcn bclow

2.7 'I'h<: Appcllant hrrthcr submitt<:d t.hat the issue of urjust cnrichmcnt docs

not appl,y and plac<:d rclian<.<: upon thc lollowing wcll scttlr:<j casc laws.

(i) 2015 l:127) LL1' ll) (Mad): Commissioncr of C. Ex., Chcnnai _ t,
(il2o17 (348) Et,1' 5lt7 ('r'ri. ohcnnai): Mcnnckcs Elcct:ic India I). I-td. v/s
Commissioncr of Cus, Chcnnar,ll,

(iii) 2Ol8 (360) ELT A2O4 (Bom.): Commissioncr v/s .tata l\{otors Ltd.,

(ivl 2o2o (371) EI-'f 5>42 (chan.): Gaurav Entcrpriscs r'/s commissionr:r of
Customs, Arnritsar,

lv) 2022 (60) G.S.'t'.t-. 48 (Dcl.): Rambagh palacc Ilotcl pvt. I_td. v/s
(lommissroncr of C. Iix. & GST', .Jaipur I.

2.8. Thc Appellant also cravcd lcavc to add, amend, artcr and vary thc aforcsaid
ground of appcal and submit documcnts, casc laws whcn rcquircd.

2.9 Thc Appellant filcd apptication for condonation of ciclay whcrein it has

bcen submitted by thc Appellant that there is no dclay at thc cnd of appcllant in
filing appeal however since the olo dated 26.12.2024, which was servcd to thc
Appcllant for the firsr. time only on 29.os.2o26, i.e. after lapsc of long pcriod, t.hr:

prcscnt application is bcing preferrcd in order to cxplain thc samc in the evcnt

appcal is trcatcd dcfectivc on account of lapse of time form the date of impugncd

order. The Applicant submittcd that this application seeking condonation of
dclay in filing appcal against the OtO No. 64lAClUVR/ 2024-24 J

26.12.2024 passcd by t hc Assistant. Comrnissioncr, Bhavnagar as folloYt:

2. I 0 I'hc Appcllant ft:rthcr submittcd that thcv rcccivcd a lct I

30.O4.2025 from thc Supcrintcndcnt of Customs, SBy, Alang sceking t

the refund in referencc to aforcmcntioned olo. However, thcy did not reccivc a

copy of the said ordcr. Upon rcalizing this, they immcdiatcly rcqucstcd thc

concerned department to provide a copy ofthe order, which was finally issued to

them on 29.O5.2025. 'lhc dclay in filing the appcal was purcly duc to non-rcccipt

of the order copy and was bcyond their control. The dclay was intentional and

caused by proccdural circumstanccs. As soon the Appcllant obtaincd the copy

of the ordcr, they promptly initiatcd thc appeal filing proccss. Thc Appellant

furthcr submitted that no prcjudicc will be caused to the Dcpartment of thc dclay

iD
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is condoned. On thc other hand, irreparable loss would bc causcd to thc

Applicant if thc dclay is no condoned and thc appeal is not admitted.

Opportunity of pcrsonal hcaring was grantcd to thc Appcllant. Shri l{ahul

Gaje ra appeared for pcrsonal hearing in virtual modc on 15.O7 .2026 whercin hc

re-iterated written submission filed during the appeal.

4.1 On pcrusal of thc appcal filcd by thc Appcllant, it is obscrvcd that thc

Appcllarnr. has filcd thc form CA- 1 on 12.06.2025. 'l'hc date of OIO is 26.12.2024

and thc Appcllant has mcnl.ioncd thc datc of rcccipt of OIO as 29.O5.2O25.

'lherclbre , thcrc sccms to be considcrable dclay bctwccn thc date of OIO and the

datc of rcccipt o[ OIO as mcntioncd by thc Appcllartt. 'l'hcrt:forc, an cmail datcd

21.O7.2026 was scnl to thc Custom Division, Bhavnagar to submit the datc of

dispatch of OtO or thc datc of rcccipt of OIO as availablc with thcir olficc. 'l'hc

Customs Division officc vidc cmail datcd 21.O7.20256 <:ncloscd thc signed

rcccipt of thc OIO wh<:rcin thc authorizcd signat.ory of thc Appcllant had rcccivcd

thc impugncd ordcr on 27 .12.2024. 'lhereforc, for thc purposc of limitation, it is

hcld that thc irnpugncd Orde r-in-Original datcd 26.12.2024 was rcr:cived by thc

appcl)ant on 2'/ .12.2024. Whcrcas, thc appcal has bccn reccivcd in this officc on

12.06.202.5.

Scrccnshot of the rcccipt of OIO is produced below for rcady refercnce.

(3l
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Thus, it is proved that this appeal has been filed after a delay ol 166 days from

thc datc of rcccipt of olo. 'lhcrcforc, I find that the Appcllant has filed thc appeal

after a pcriod of morc t han I 06 days, lrom thc datc ending thc period ol 60 days

as prcscribed for filing appeal undcr Scction l2g(1) of the customs Act, 1962.

4.2 It is also observcd that thc appcllant has applied lor condonation .f r.lclay

in vidc aJ:plication datcd Ni. I, this rcgard, I havc gon<: through thc provisions

of fimitations for filing an appcal as spccified undcr Scr:l.ion l2g (i ) of thc
customs Act, 1962. 'l'hus, i1 is relcvant to rcfer thc legal provisions govcrning

filing an appeal bclorc thc commissioner (Appcals) and his powcrs 1o <;ondo,<:

thc dclay in filing appcals bcyond 6o days. Frxtracts of rclcvant Scction r2g of
the Customs Act., 1962 arc rcproduccd bclow lor casc of rcl'crcncc:

Sf.lCl'lON l2tj. Appeals to lCommissioner (Appeals)1. -_ (l) Any person

aggrievcd by any dccision or ordcr passed undcr this Act by an officer ol
customs lower in rank than a lPrincipal commissioner of customs or
Commissioncr ol Customsl may appeal to thc IComrnissioncr (Appcals)]

Iwithin sixty daysl lrom the date olthe communication to him of such dccision
or <lrder.

I Provided that thc commissioncr (Appeals) may, il' hc is satisfied that rhc

appcllant was prcvcnted by sufficient causc from prescnting the appeal within
thc aforesaid period of sixty days, allow it to bc prcsentecl within a lurlher
pcriod olthirty days. 

I

4.3 Scct.ion 128 of th(: Customs AcL, 1962 makes it clcar that thc appeal has

to be filed within 60 days from the date of communication of order. Furthcr, if
the Commissioner (Appeals) is satisfied that the appellant was prcventcd by

sufficicnl causc from prcsenting thc appcal within thc aforcsaid pcriod of

days, hc can allow it to l)o prescntcd within a furthcr pcriod of 30 days .'3,
{$:.*
1. '.[\t,

lP.

4.4 [t. will also bc rclcvanl. to rcfcr to the judgmcnt of l-lon'ble Suprcmc Qo r

in case of Singh Enterpriscs - [2008 (2211 E.L.T.163 (S.C.)],wherein,n" Iro\tt (,'

Apex Court had, whilc intcrpreting thc Scction 35 of thc Ccntral Excisc Actl

1944, whi<:h is pari mat.t:ria to Scction 128 of thc Customs Acl, 1962, hcld that

thc appeal has to bc filcd within 60 days, but in terms of the proviso, furthcr 30

days'timc can bc grantcd by the appcllatc authority to cntcrlain the appca.l. 'l'hc

proviso to sub-section (1) of Section 35 makes the position crystal clear that the

appellate authority has no powcr to allow thc appeal to bc presented beyond the

period of30 days. The rclevant para is reproduced below:

"8. 'l'he Commissioncr of Ccntral lJxcise (Appcals) as also thc
'l'ribunal being crcaturcs o{'Statutc are vested with jurisdiction to

u Page 10 of 12
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4.5 The abovc vicw was rciterated by thc Flonble Supreme Court in Amchong

Tea Estatc I2O|O (257l, E.L.T. 3 (S.C.)]. Further, thc Honble High Court of

Gujarat in casc of Ramcsh Vasantbhai Bhojani I2Ol7 
,357) E.L.T. 63 (Guj.)l

and Hon'ble l'ribunal Bangalore in the case of Shri Abdul Gafoor Vs

Commissioncr of Customs (Appcals) 12O24-TIOL-565-CESTAT-BANGI have

taken a similar vicw whilc dealing with Scction 128 of thc Customs Act, 1962.

4.6 [n tcrms of lcgal provisions undcr Scction 128 of thc Customs Act, 1962

light of thc judicial pronouncemcnts by thc I lonblc Suprcme Court,

High Court and Honble Tribunal Bangalore, it is sctt.led proposition of

thc appcals bcfore first appcllatc authorit.y arc rcquircd to bc filcd within

, including thc condonablc period of 3O days as providcd in the statute,

Commissioner (Appcals) is not cmpowcrcd to condonc any dclay beyond

3O days.

4.7 Furthcr, an cmail dated 22.07.2026 was also send to the Appellant to
submit clarification rcgarding the date of rcccipt of olo as claimed by them and

thc date of receipl. of OIO as reportcd by thc Custom Division, Alang, Bhavnagar.

I'iowcvcr, no reply was rcceived from thc Appcllant.

i!6
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condonc thc dclay bcyond thc pcrrnissiblc pcriod providcd undcr thc

Statute. 'l'he period upto which thc praycr lor condonation can be

accepted is stalutorily providcd. It.was submittcd that thc logic of
Section 5 of thc lndian Limitation Act, 1963 (in short thc'l-irnitation

Act') can bc availed for condonation ol dclay. 
-["hc 

f irst proviso to

Scction 35 makes the position clear that thc appcal has to be prelerred

within thrcc months from the date of communication to him oI the

dccision or ordcr. Howcvcr, ilthe Commissioner is satisfied that the

appellanl was prevented by sulficicnt cause lrom prcsenting the

appeal within thc aloresaid period ol60 days, hc can allow it to bc

prcsentcd within a lurthcr pcriod of'30 days. In olhcr words, this

clearly shows that thc appcal has to bc filcd within 60 days but in

tcnns ol thc proviso lurthcr 30 days timc can l'rc grantcd by thc

appcllate authority to cntcrtain thc appcal.-l-hc proviso to sub-scction

( l) ol'Section 35 makcs the position crystal clcar that thc appcllare

authority has no power to allow thc appcal to bc prcscnted beyond

thc period ol30 days. 1-he languagc used makcs the position clear

that thc lcgislature intended thc appcllate authority to cntcrtain thc

appcal by condoning dclay only upto 30 days al'tcr thc expiry of 60

days which is thc normal pcriod Ibr prclerring appcal. 'l'hereforc,

there is complctc cxclusion of Section 5 of thc Lirnitation Ac1. 
-fhe

Commissioncr and the High Court wcrc thcrclorc justilicd in holding

that thcre was no powcr to condonc thc dclay aftcr thc cxpiry ol30
days pcriod."

\bw
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4.8 In light of thc abovr: obscrvation, I find that thc app<:al has bcen filcrl a[tr:r

90 days from thc datc of rcccrpt of thc impugned ordcr. I find rhat thc appeal has

bcen filed by the Appcllant aftcr a pcriod of 76 days fror, t hc datc cnding thc
pcriod of 90 days. I anr not cr,powcrcd to condonc thi: dclay in filing thc appcell

br:yond thc pcriod spcc:ifir:d in soctlon 128 of the custorrs Ar:1, 1962. lrr:ncc,

thc samc is held to bc timc barrcd.

4.9 It is also .bscrv< <l that impugncd ordcr has confirnrcd 1.hc dcmand ol lls.
21OOO4 I undcr Sr:<:1ion 2U of tht: (lustoms Lt:|, 1962 alrlrrg,"vrth intcrcst unricr
Sr:ction 28AA olrhc (luslorns A<:1, )962. Thcrcforc, the App<:llant was also liablr:

frrr a prc-dcposit .f 7 .5,\, of thc confirmcd dcmand. With rcspcct to t h<:

rcquiremcnt of mandatory prc dcposit of 7.st% for filing thc appcal, it is obscrvr:<l

that the Appellant has not paid thc mandatory prc dcposit as rcquirccl under
St:ction 1291i, of thc (lusloms Ac-|, \962. Thcrcfor<:, th<: app<:al is not admissiblc

on thc aforementioned ground also.

5. In vicw of thr: discussion madc above, I do not admit thc appeal filcd by

thc Appellant on the grounds of limitation and non paymcn. of mandatory pre-

dcposit of 7.5'h, of thc disputcd amount without going into thc mcrits of thc

CASC
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(Vishwajeet Singh)
Commissioncr (Appeals),

Oustoms, Ahmcdabad
Dalc: ....O7.2026

axi
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By Registercd post A. D

By Regisl.cred post A. D/tima jl

M/s Agrascn Ship Ijrcakcrs I\t. I-td. PIot No.
Yard, Sosi-ya, P.C). Manar, Ilhavnagar.

Oopy to,

I . 'l'hc Chicf (lornrnission<:r ol Customs, Gujarat, Custom
Ahmedabad. (cmail: ccoahm guj(4nic.in ).

2. The Commissioncr, Cusloms (Prcv), .Jamnagar.
3. 'lhc Deputy/ Assistant Commissioncr, Oustom l)ivision,

Bhavnagar.
4. Guard Filc

i
Fr

IL
T

I 13, Sosiya Ship B
I

I lousc,

Alang,
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