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(6)

(s) &fur EEr{ ; 1e62 Cqqr

srq' rftE, ots,Ers,s-d .lfu ffi u q-A & lft{ t' crftq orrcr e fr o., o or- 6.* d * cra qr

F.1ooo/-(Fqqga EvTrtrrET ), *sr frqrc-drd, iqqfut Urmrq* sqrFro EcTr{E3{R.e

614 qfdqi. qR {-co, rrirn rrqraqriil, trrnqrrrqr dg al rrRr cfusqs \ro erqcr vs* E-c d
d (& vts t- sv fr u.zool- ofu qft \'+- dr<s + 3dU6, d + alE S' sq fr o. r ooo/-

q-i fr;d o1 g_{fterq on}c< u-qc ol roi t.
3I({ 3{rr{ rizrcrq, ftrqg3 ( TftK[

Under section I29 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories of cases, any pe6on

aggrieved by this order can prefer a Revision Application to The Additional Secretary/Joint Secretary (Revision Application),

Ministry of Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the date of communication

of the order.

frgftR{a wqfud .rntqr/ord er re I a ti n g to

(6'( Fg TTRT

any goods imported on baggagea( )

GE(
qrm fr onqrfr 6-{+ tg fuft criq fr ero rrqrffiqR-d ilffi
qI tsq r-frq tr{rc q-t rflt qr} b ftq s{tErd qrE tsitt q qr+ qt qr Br$ rrfrq enc q{ rflt rrg

flE s1 qrrr fr s{ifErd qrs t o-fr d.

rraqemwuaftcrrgqrf,

any goods loaded in a conveyance for importation into lndia, but which are not unloaded at their

place of destination in lndia or so much of the quantity of such goods as has not been unloaded at

any such destination if goods unloaded at such destination are short of the quantity required to be

unloaded at that destination.

*qrgo- srftft{q, i e62 +' s{trrq x dqT

3.rflqrft.

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder

3 f-rffa"r onle< q-* riqa |M t AAffE qr5-q t u-qd or+r dm Frs# .:rqd6 3qq1 ti=
o1 qrs,ft 3fu G-s * fl'q ffie{d or.rqn rios di tnBS'

The revision application should be in such form and shall be verified in such manner as may be

specified in the relevant rules and should be accompanied by:

(a)

,4-(tfE)\
44,.. 

^., 
L\

ft rs+1 qo' sfr fr q{-s }fr qff q-qrf,q Ew- fuo-e em tt+r arBv.

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as

Schedule 1 item 6 of the Court Fee Act, 1870-

qtE,1870 rTE TI.6

prescribed under

,l
4

tr{) sri1r{rflTqqil@d;ffi,@E /rem
(b) 4 copies of the Order- in-Original, in addition to relevant documents, if any ( F

C{D \\p *rf+ftffq+fte 3trkqola qftqi
*

4 copies of the Application for Revision

(d) The duplicate copy of the T,R.5 challan evidencing payment of Rs.200/- (Rupees two Hundred only)

or Rs.l,000/- (Rupees one thousand only) as the case may be, under the Head of other receipts,

fees, fines, forfeitures and Miscellaneous ltems being the fee prescribed in the Customs Act, I952

(as amended) for filing a Revision Application. lf the amount of duty and interest demanded, fine or

penalty levied is one lakh rupees or less, fees as Rs.200/- and if it is more than one lakh rupees, the
fee is Rs.1000/-.
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(b)

(rT (

rrq 3flgRE-s

(c)



3i{t

where the amount of duty and interest demanded and penalty levied by any officer of Customs in

the case to which the appeal relates rs five lakh rupees or less, one thousand rupees;

q_dr Er{I qirn rrqr {@ s}r qrq a?n drn n
rrcr ti-s 01 Ts-q ciq 6s 5qq * crlto d tfu-< rci qErs tno * orfYo c d d; qiq rgn
FCg

where the amount of duty and interest demanded and penalty levied by any officer of Customs

in the case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh

rupees, five thousand rupees;

tsTFI ul-{r 12s (q) 3rfl-d Trrl&f arw qr- (E)
snt{I&ftqq-r qoltdaiCUrit ftqqrhfr

q* or uerq+{ +- ftg ilq-{ 3{rtfi
& ftq fuq rtq 3{fi-f,, - 3iqtll (E)

orftoqrqltfi *crrrrqlqYqtft5lgre rfr €-mtdiqBq.
lJnder section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.

P
-x

c-(dtF rrft{ qEa wmd } croro er;q qrrd t wqiq fr qR ot€ qfr 5r vr}v t on-5-a

Tfrqs 6-{-dr d * a ficr{@, 3{fuft{c r e62 o1 qRT r ze g ( r ) + otfi-q qi{ fr .e. - : t
ffcrg-6, +-*q tsEr{ {w' ofu ta a-l orffs 3rlt-6'rul }. {ce{ Frsfr frfd qe q{ .{ftc ar
ro.et

ln respect of cases other than these mentioned under item 2 above, any person aggrieved by this

order can file an appeal under Section 129 A(1) of the customs Act, 1962 in form C.A.-3 before the

Customs, Excise and Service Tax Appellate Tribunal at the following address :

Customs, Excise & Service Tax Appellate

Tribunal, West Zonal Bench

2"d Floor, Bahumali Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

6{

cd

Brtrm-{rr. qfBf frflqm-d

tssrd{@E

stqI{EI, 3rdq{]tlr(- 3800 1 6

1.{cl;l,

5 mqr{-o, oftft{q, l eoz in1 qrfl l ze g (6) } sttfi-< Sqr{-tr srftftqc, r gez o1 Em iig ( rr I

* erfl-+ srfte & rflq ftqftft{d {o, ridn d+ qrBs-

(-s) r{fi-{ + sqftd qrr& + q-6i ffi *qrg-co r{nr6r$ gm qirn rrqr {no ofu qrs mn a:rrqr
rrqr {s qft Trq qYq ff{{ Fqq qr rflS oq d il \rfi 6gR Eqq.

(a)

({{)

(b)

gD

94

rrql ds di TE q qins er<r s'qq t B{fs-6 d *; rq Esr{ Fqs.

where the amount of duty and interest demanded and penalty levied by any officer of Customs in

the case to which the appeal relates is more than fifty lakh rupees, ten thousand rupees

An appeal against this order shall lie before the Tribunal on payment of 107. of the duty demanded where duty or duty and

penalty are in dispute, or penalty, where penalty alone is in dispute.

dIIq d?{T ENTTqI

%10 3rfl ft [{, q6r {@ qr {Ffi \rd qs q ,.;s & zro 3f{t
qr, q61i;a6 6g ffdrfri, edle rer qKr[ 

r

ti rrcT@

q-dr 6I{rqirnrrqr{@'

6
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Under Section '129 A (6) of the Customs Act, '1962 an appeal under Section '129 A (1) of the Customs

Acl, 1962 shall be accompanied by a fee of -

',x



s /49-0 1 /C U S/J M N /A P R/2026 -27

2. Facts of the case, in brief, are that the appellant filed Bill of Entry No.

6187405 dated 09,12.2025 for import of goods i.e. "Alumina Carbon Bricks" and classified

the same under CTH 6902 2030. The goods were imported from M/s. Power Zone

Contracting LLC, Al Jubail, Saudi Arabia. The said Bill of Entry was assigned to the

Faceless Assessment Group for assessment. During the course of assessment, a query

daled 15.12.2025 was raised by the Faceless Assessment Group observing that, from

the photographs/images submitted in respect of the imported goods, the same appeared

to be old and used refractory bricks, i.e. Other than capital goods, the import of which

requires authorisation from DGFT in terms of Para 2.31(ii) of the Foreign Trade Policy,

2023. The appellant failed to furnish any reply or produce the requisite authorisation as

mentioned above. Therefore, the said Bill of Entry was forwarded to the Port Assessment

Group (PAG) for adjudication, as the goods falls under the category of restricted goods

imported without a valid authorisation.

2.1 Further, during the local assessment, the officers of the lCD, Morbi also

raised query on 19.12.2025ihat upon perusal of the uploaded pictures of the import goods

- Alumina Carbon Bricks, the FAG has concluded that the goods are old and used

Refractory bricks ie. Other than Capital Goods which requires authorilation from the

DGFT as per para 2.31(ii) of the FTP, 2023. Subject goods fall under the category o)F{t, 
-

restricted goods without any valid authorisation, therefore, appears to be lii ;lf;;-.'-{t;,,..

confiscation. Therefore, the appeltant was requested to submit valid DGFT authffi#F_!.hi,, ', 
*,l

in this regard, if any, along with their specific reply. i:t ) .. 
-tg'rlfl

,-,.-: /
2.2 Examination of the imported goods was conducted under Panchnama

dated 31.12.2025 at lCD, Morbi in the presence of the appellant and the customs

Broker/CHA. During examination, the goods were found to be old and used refractory

bricks, i.e. goods other than capital goods, import of which requires DGFT authorisation

in terms of Para 2.31(ii) of the Foreign Trade Policy, 2023. Since the appellant failed to

produce the requisite DGFT authorisation and had not declared the old and used nature

of the goods, the goods appeared liable for confiscation under sections 111(d) and

Page 4 of 18

Order-ln-Appeal

M/s. Meena Refractories Pvt. Ltd., 8A - National Highway, Survey No.

137P, Village: Lalpar, Wankaner, Gujarat - 363621 (hereinafter referred to as "the

Appellant'') have filed the present appeal against the OIO No. : 26/Additional

Commissioner/ 2025-26 dated 13.03.2026 ( herein after referred to as "the impugned

order" ) passed by the Additional Commissioner, Customs (Prev), Jamnagar, Gujarat

(herein after referred to as "the adjudicating authority").

Sb"ye\-
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1 1 1(m) of the Customs Act, '1 962. The goods were thereafter seized vide Seizure Memo

daled 31.12.2025 and handed over to the custodian M/s Navkar Corporation for safe

custody of the imported goods.

2.3 Further, opinion of a Government-approved Chartered Engineer, Shri

Pankaj N. Udani, was obtained, who vide Report No. PNU/SL|/25-26l2ol dated

08.01.2026, after detailed examination and analysis of the consignment, opined that the

imported Alumina carbon Bricks were old and used. The chartered Engineer also

certified that the declared value of the goods was fair and reasonable. The said Bill of

Entry was got cancelled automatically by system on 08.01.2026, therefore, the appellant

filed fresh /new Bill of Entry No. 6943986 dated 17.01.2026 for the processing and

clearance of the above said imported goods.

2.4 ln view of the above facts, it appeared that the appellant was aware that the

imported goods were old and used goods falling under the category of goods other than

capital goods, import of which is restricted and requires valid authorisation from DGFT in

terms of Para 2.31(ii) of the Foreign Trade Policy, 2023. Although the appellant submitted

that they were in the process of obtaining the requisite authorisation from DGFT, no such

valid authorisation was produced till date. Therefore, Show cause Notice No. ADC-

2312025-26 dated 1 9.02.2026 was issued proposing demand of customs duty amounting

to Rs.5,47,767l- under section 28(g ot the customs Act, 1962, along with applicable

interest under section 28AA, confiscation of the goods under sections 1 'l 1(d) and

1 1 1(m), and imposition of penalties under sections 112(i) and 1 14AA of the customs Act,

1962.

)4 Further, the appellant in the present matter, have paid the Customs duty of

5,47,1671-, along with applicable interest of Rs. 19,4491 and penalty of Rs. 82,1651

15% of Custoins duty) in terms of Section 2B(5) of the Customs Act, 1962, vide

n No. 2059613911,1621827266 & 1349931s68 ail dated 19.02.2026 in respect of
id Bill of Entry. Accordingly, they requested to conclude the proceedings under

on 28(6) of the Customs Act, 1962.

2.6 After following the principles of natural justice, the show cause Notice dt.

19.02.2026 was adjudicated vide impugned order, whereby the adjudicating authority

dropped the demand of customs duty and interest, imposed penalty of Rs. 50,0001 under

section 112(a) and Rs. 1,00,000/- under section 114AA ofthe customs Act, 1962. The

adjudicating further order to confiscate the imported goods valued at Rs. 19,75,0021

under section 11 1(d) and 1 11(m) of the customs Act, 1962 but allow the appellant to re-

export the goods without payment of redemption fine.

\)
t

3I q?t

5

Page 5 of 18

^-e^^1pnI



s /49-01 /C U S/J M N / A P R/20 26-27

3. Being aggrieved and dissatisfied by the impugned order, the appellant filed

appeal with Commrssioner(A), Customs, Ahmedabad vide appeal dated 04.04.2026 on

08.04.2026.1n their defence submission, they have raised and submitted various points,

gist / summary of the same are mentioned below:

A lmouoned Order Bevo the Scope of Shor,rr Cause Notice:nd

The Appellant submits that the impugned Order travelled beyond the scope

of the show cause notice by imposing a mandatory re-expott condition, whereas the

show cause notice had only proposed confiscation with an option of redemption fine

under section 125 of the customs Act. The Appellant had consistently sought waiver

of show cause notice and personal heaing and requested imposition of reasonable

redemption fine for home consumption. /t is sett/ed law that an adjudication order

cannot travel beyond the show cause notice and therefore the mandatory re-expotl

condition is liable to be set aside on this ground alone.

B. Manda torv Re-exDort Condition ,s Bad in Law:

The direction mandating re-expod is contrary to Section 125 of the Customs

Act and seftled judicial precedents. The goods in question are at best "restricted

goods" and therefore redeemable on payment of redemption fine. The Appellant had

never sought re-export of the goods and such condition was imposed suo motu by

the Adjudicating Authority relying upon Selvam lndustries v. CC - 2021 (377) ELT

458 (Tri.-Chennai) and Sankar Pandi v. UOI - 2002 (141) ELT 635 (Mad.).

Ihe ,ssue is no longer res integra. The Hon'ble Madras High Couft in CC v'

M/s. Magat Engg. Tech - cMA No. 1135n020 categoicalty held that imposition of

mandatory re-export condition is not envisaged under section 125 of the customs

Act. Simitarly, the Hon'ble High Court of Andhra Pradesh & Telangana in CC v' M/s'

HBL Power Systems - CEA No.1752018 held that in absence of any statutory

provision empowering adiudicating authoities to direct compulsory re-exfr$.' 4d'-' . ,

such condition can be imposed. ,i 'r ' ..

Fufther, this Hon'bte Appellate Authority itse/f has consistentt/,tii,f',@,r*.,',

same view in M/s. D. Bhatia and Company - Order-in-Appeal tYd-'\\S/4*1."',,/

488/CUS/MUN/2025-26 dated 20.11.2025 and M/s. Torrent Electro 1n6;2\'!$iggra" ':,
in-Appeat No. 5/49-136/C;S/MUN/2023-24 dated 30.10.2025, wherein ,uniZlanl "

re-expott conditions imposed under section 125 were set aslde as legally

unsustainable.

The Appellant further submits that re-exporl to Saudi Arabia is practically

lmpossib/e due to prevailing waftime conditions and disruption of maitime trade

routes in the Middte East. Hence, the impugned condition is contrary to law,

impractical, and liable to be quashed.

\ll
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C. AD pellate Authoritv Mav Determine Redemption Fine lnstead of

e

a

$

(3i

c

{T

Remand:

The Appellant intends to clear the goods for home consumption upon

payment of appropiate redemption fine. However, due to prolonged detention of
goods, lcD and demunage charges have accumulated substantialty. All necessary

documents for determination of redemption fine, including Bilt of Entry, valuation

repoft, quantity and weight details, are already available on record and undisputed-

It is seftled practice that in matters invotving redemption fine, appellate forums

should themselves determine reasonable redemption fine instead of remanding
matters for de novo adjudication, particutarly where delay results in mounting
demurrage and lcD charges. Reliance is placed on the obseNations of the Hon'ble
supreme couft in Mahendra prasad Agarwal v. Arvind Kumar singh - 2026 iNSC
175, wherein unnecessary remands and "consider juisprudence" were deprecated
as being contrary to effective justice detivery. Therefore, this Hon'bte Authority may
itself determine appropriate redemption fine in the interest of justice.

D. Redemption Fine Should be Reasonable and Proportionate
The purpose of redemption fine is onry to neutrarize the margin of profit and

therefore it must remain proportionate and reasonable. lt is a settted and consistent
practice across judicial forums that in cases involving resticted/second-hand goods,
redemption fine is ordinaily fixed at around 10% of ctF value and penatty at 5%.
Reliance is placed on M/s. Navpad Enterpise.s v. cc - Final order dated
10.03.2008, wherein the Tibunat, after considering several precedents, held that
redemption fine should ordinarily be restricted to 10%o and penalty to 5%o of value.
similar view was reiterated in omex lntemational v. cc - Final order dated
1 8.02.2015.

ln the present case, rcD charges have arready exceeded the rikety

redemption fine solely because of the untawful mandatory re-export condition
mposed by the Depaftment. The Appeilant had throughout acted bona fide,

operated with the investigation, waived show cause notice and personal hearing,
d voluntaily paid customs duty and interest under section 2g(s). Thus, imposition
excessive redemption fine would defeat the very purpose of section 125.

Appropriate abatement/deduction on account of tcD charges may therefore kindty
be granted and only nominal redemption fine may be imposed.

E. Penaltv under Section 1 12(a) ,s Not Sustainable
Penalty under section 1 12(a) requires a positive act or omission rendering

goods liable to confiscation. The Appellant had imporled the goods on a bona fide
belief that they were new Alumina carbon Bricks, as reftected in the purchase

order, lnvoice, Product safety Data sheet, certificate of Analysis, and cedificate of

$
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origin issued by the supptier. There was no occasion for the Appellant fo suspecl

that the goods were old and used.

The present case ls one of misrepresentation by the foreign supplier and not one

involving conscious or deliberate violation by the Appellant. Neither the show cause

notice nor the impugned order brings any evidence such as parallel invoices,

communications, or inculpatory statements showing knowledge or involvement of

the Appellant.

Retiance is ptaced on Raiesh Gandhi v. CC - 2OO8 (227) ELT 530 (CESTAT-

Mumbai), wherein it was held that knowtedge that goods are liable to confiscation

cannot be presumed merely from circumstances and the burden lies upon the

Revenue to estab/,sh such knowtedge through cogent evidence. Penalty provisions

being penat in nature must be construed stictty. Accordingly, penalty under section

1 12(a) is liable to be set aslde.

F. Penal under Secfion 14AA ,s /Vof sustainable:

Penalty under section 114AA requires proof of knowingly or intentionally

making false declarations. ln the present case, the Appellant consistently

maintainedthatithadnoknowledgethatthegoodswereoldanduseduntil

examination of the consignment. No evidence has been brought on record by the

Depattment to estabtish deliberate misdeclaration, mens rea' or conscious

involvement of the APPellant.

Reliance is placed on Kamal Sehgal v' CC (Appeals) - 2020 (371) ELT 742

(CESTAT-Delhi),whereinitwasheldthatpenaltyunderSectionll4AAcanbe

imposed only where there is sufficient evidence regarding pior knowledge and

intentional wrongdoing, and such mens rea cannot be presumed'

ln absence of any evidence such as parallel import documents' incriminating

communications, or admission

penatty imposed under Section

aside.

s esiab/lshrng intentional false declaration, the

114AA is unsustainable in law and liablqta be set

G. Without Pre udice Penalties are Excessive and Liable to R

Without prejudice to the above submlssions, even assumtng arguen that

penalties are leviable, the quantum imposed is highly excessive and

disproportionate.ThepenaltiesofRs.SO,OOO/-underSectionll2(a)andRs'

2,oo'ooo/-underSectionll4AAarenotcommensuratewiththenatureofthe

alleged contravention or the likely redemption fine'

ttisasettledpracticeinsimilarmattersthatpenattyisgenerallyresticted

to around 5% of CtF value, as recognized in Navpad Enterpises v CC and Omex

tnternational v. CC. Furlher, the Appeltant acted bona fide throughout the

proceedings, cooperated fully with the investigation, and voluntaily paid custonrs

duty and interest under Section 28(5). These mitigating circumstances deserve due

\9 r!w")#-
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consideration. Accordingly, the penalties, if any, may kindly be substantially reduced

and in any event restricted to a reasonable amount not exceeding 5%o of CIF value.

The appellant prays that quash and sef asrde the mandatory condition of re-exporl

imposed vide para 1s(iii) of the impugned Order and determine an appropriate

amount of redemption fine as per the peculiar facts and circumstances of the present

case, and in any case, at a rate not exceeding 10% of CIF value. Also prays to

determine an appropiate abatement for ICD charges payable by the Appellant. Also

requested to quash and set aside the penalty of Rs. 50,000/- and Rs. 2,00,000/-

imposed under the act or in the alternative, reduce the quantum of both penalties,

and in any case, at a rate not exceeding 5% of CIF value.

PESONAL HEARING: .

4. The appellant, vide letter e-rnarl dated 12.05.2026, requested for early

hearing glvlng reason that the imported goods are lying at lCD, Morbi and incurring huge

ICD chargers per day; that the goods are essential input product for manufacturing

process, and their unavailability is detrimental to their business. Request of the appellant

has been accepted on the based on merits and cause / reason shown. personal hearing

date was provided to the appellant. Shri . Parthiv Joshi, advocate attended personal

hearing on behalf of the Appellant in virtual mode held on 21 .05.2026. He reiterated the

submissions made in appeal memorandum. He also submitted additional submission vide

letters dated 17.05.26 & 21.05.26.

4.1 The appellant vide his additional submission dt. 17.05.2026 submitted that

that due to the substantial passage of time during the pendency of the present appeal,

(3r charges have accumulated significantly. A latest proforma lnvoice reflecting the tcD

s as on date is annexed as Annexure O. lt is therefore prayed that an abatement

charges amounting to Rs. 5,82,448/-, or to the extent of the redemption fine as

a e determined by the Ld. Appellate Authority, whichever is higher, be granted. Such

is justified since, had the Ld. Adjudicating Authority imposed an appropriate

redemption fine instead of the unwarranted re-expotr condition, the Appellant would have

been able to secure release of the goods upon payment of such fine. The impugned

direction has caused serious prejudice to the Appe ant, resulting in substantial

accumulation of lcD charges, erosion of profits, and additional financial /osses due lo

non-availability of the impoded goods for captive consumption. ln these circumstances,

and in the interest of justice, proportionality, and settted legal principles, it is humbty

!J
it
i'

I

ICf
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PaBe 9 of 18

.l
1)



S /49- 01 /C U S/ J M N /A PR/20 26-27

prayed that appropriate abatement of ICD charges be granted and the redemption fine, if

any, be imposed at a nil or nominal level.

4.2 The appellant fufther vide his additional submission dt. 21.05.2026

submitted that the Appellant makes the following submissions on the limited issue - as

to whether a post-facto DGFT Authorization is mandatory pre-condition for

imposition of Redemption Fine in case of restricted goods?

It is submitted that in the present case, the Appettant had placed purchase order for new

alumina carbon bicks, and the supplier-expofter had always represented selling of

'shaped and sotid' bricks. Relevant contractua! documents in that regard are already

submitted as Annexure B through C/4 of the Memo of Appeal.

Further, as impoft of new alumina carbon bricks is neither prohibited nor resticted under

the customs Act, 1962 or Foreign Trade Policy, 2023 - there was no reason for the

Appellant to obtain a DGFT License. Whereas the Appeltant realised simultaneously with

the customs Department during examination that the supplier-expofter has supplied 'old

and used' bicks instead. The Revenue has not produced any evidence or investigated

so as lo demonstrate that the Appeltant had intentionatty or knowingly prepared parallel-

transaction documents to misguide the Customs authoities'

ln such case, there was no requirement or occasion for the Appellant to obtain a DGFT

Advance Authorization prior to impoftation. ln any case, in order to demonstrate their

bona fides, the Appetlant has made a post-facto apptication to DGFT, which is still

pending with the DGFT office as on date. The Appellant has senl reminder emails to the

DGFT indicating the sub-judice nature of this mafter, but no response is received. copies

of said pending Apptication and reminder emails are attached herewith as fuexgre f.
,.-:- :i'. 

.

ln any case - the moot question of law is - whether the Ld. Appetlate AuthontV y6ti'diw 
" 

.'0 
.

imposition of redemption fine on the ground that the Appeltant has not ootai(&[@.t:..\,,' 
:

i i.': , -_;.7....-, 1.--

authoization. Ihe submissions in thls regard as follows: \r.1" -;;i,t 
1,,': 1..'. -. -ri,./

First, availabitity or otherwise of a DGFT authorization is not a condition-precedent 2

in the present case.

. tn identical facts, where the impoft goods were resticted and where redemption

fine was imposed for re-expoti onty, the Hon'ble Supreme Couft in CC v' M/s' Atul

Automations - CNl057/2019 held that:

,,Section 
1 25 of the cusloms Act will therefore not detract from the

redemption of such resticted goods imported without authorisation upon

payment of the ma*et value. There will exist a fundamental distinction

between what is prohibited and what is resticted. We therefore find no enor

u 4t
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with the conclusion of the Tribunal affirmed by the High Court that the

respondent was entitled to redemption of the consignment on payment of

the market price at fhe reassessed value by the customs authorities with

fine under Section 112(a) of the Customs Act,1962."

Notably, in the aforesaid case, the DGFT had declined to issue an authorization

to the impofter. Even in such extreme situation, the impoier was allowed to

redeem the goods, as they fell in 'restricted' category.

The Supreme Court also upheld the dropping of section 114AA penalty.

Application: ln the present case, the Appellanl slands on a better footing than the

impofter in Atul Automations (supra). The Appellant has applied to DGFT for

authoization to demonstrate their bona fides. pertinenily, the as per para 2.31(ii)

of FTP. 2023 - there are no special conditions of eliqibilitv for obtaininq the

advance authorization for 'alumina carbon [1!c!s'. Whereas other cateo ories (such

as capital eoods) require com liance with vari'ous other laws such as Electronics

and lT Goods Order, 2021 . CRO )n) I or other Environmental. Safetv, Health

norms, or ceriification from Chartered Enqineer - alumina carbon bricks do not

requtre an v such condition. Thus the ellant alreadv substantiallV complies

with the imp ort condition . Thus, unexplained delay on part of DGFT shoutd

not prejudice the entitlement of the Appellant to get the goods cleared on

payment of appropriate redemption fine.

The Hon'ble Bombay High Court in Commissioner v. Kargawal Corporation -
Customs Appeal No. 5/2007 vide Judgment dated 23.09.2021 allowed the appeat

and reduced the redemption fine. Notably, the adjudicating authority therein had
'mposed the redemption fine on a higher side specifically because the importer

ld not produce a DGFT license (see para 6 of the Judgment). However, the

'ble Court deprecated this finding, and held that tevy of appropriate redemption

(after consideing margin of profit and demurrage) cannot be vitiated on

unrelated factors such as absence of DGFT ticense

secoad, availability or otherwise of a DGFT authorization does not clothe the Ld.

Adjudicating Authority of powers it does not otheuvise possess

' lt is tite position of law that what cannot be done direc y, cannot also be done

indirectly. whereas the Appellant has submifted several declsions holding that

section 125 of the customs Act, 1962 does not empower the proper officer to

impose a mandatory pre-export condition; it is submitted that merely because the

DGFT application is long-pending, the entiilement of the Appeilant to clear the

goods on payment of redemption fine cannot be prejudiced. The Ld. Adjudicating

e

r!i't ^'o\'
?
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Authority is not clothed with special powers, which are otherwise not available to

it, merely because the Appeltant could not produce post-facto DGFT authorization

in time due to its pendency with DGFT office.

Therefore, it is submitted that it is no longer res integra that mandatory pre-expott

condition is beyond the statutory mandate of section 125, and it is not a form of

pe rm i ssi ble redem pti o n fi ne.

ln view of the above, it is humbly submitted that the Ld. Appellate Authority may impose

a reasonable and catculated redemption fine. The Appellant also undettakes to produce

the DGFT authorization if it is received within time. ln any case, the Appellant maintains

that it is substantially compliant with the import-conditions as per para 2.31(ii) of the FTP'

2023. ln such case, it is not reasonabte that the impoded goods are held up at lcD, Morbi'

a ccu m u I ating sig nificant ch arge s. "

5.Beforegoingintothemeritsofthecase,itisobservedfromFormC.A.-1l

appeal submission letter dated 04.04.2026 that the impugned order dated 13.03.2026

was communicated to the appellant on 13.03.2026, and the present appeal has been filed

on 08.04.2026. Therefore, it is filed within the normal period of 60 days prescribed for

filing an appeal.

5.lltisfurtherobservedthattheappellant,withrespecttothepaymentof

mandatarypre-depositforfi|ingappeal,hassubmittedthatanamountofRs.lB,T50li'e.

7.5% of Penalty in dispr-rte of Rs.2,50,000/- paid vide Challan No 7404791245 dated

04.04.2026 in compliance of the provisions of section 129E of the Customs

whichfulfiltherequirementofpredepositundertheprovisionsofSection'12
E

Customs Act, 1962

S.2Astheappealhasbeenfiledwithinthestipulatedtime-limitunderSection

l28oftheCustomsAct,lg62andwithfulfillingtherequirementofmandatorypre-deposit

asperSectionl2gEofthesaidAct,ithasbeenadmittedandbeingtakenupfordisposal.

onesetoftheappealmemorandumhasbeenforwardedtotheadjudicatingauthorityfor

comments vide this office letter dated 13.05.2026, but no reply thereof has been received

So, I proceed to decide the appeal on the basis of documents submitted by the appellant.

It is also put on record that the communication of personal hearing date was given to the

ts\,
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appellant as well as the adjudicating authority in follow of principle of natural justice and

link of the same shared to them to attend PH through virtual mode.

6. I have carefully examined the impugned order, the Appeal Memorandum

filed by the appellant, the written and oral submissions made during the course of

personal hearing, and the documents available on record. From the records available, the

main issues arising for determination in the. present appeal are whether the adjudicating

authority was justified in directing re-export of the goods instead of allowing clearance of

the imported goods for home consumption on payment of redemption fine, and whether

the penalties imposed upon the appellant under Sections 112(a) and 1 14AA of the

Customs Act, 1962 are legally sustainable in the facts and circumstances of the case.

6.1 lfind that it is on record that the imported goods namely "Alumina Carbon

Bricks" were found, upon physical examination conducted under Panchnama dated

31 .12.2025 and also as per the opinion of the Governmenlapproved Chartered Engineer,

to be old and used refractory bricks. It is observed from the records that no valid DGFT

authorisation for the import of the old and used goods in question was available on record

at the relevant time, which fall under the category of goods other than capital goods and

whose import is restricted in terms of Para 2.31(ii) of the Foreign Trade policy, 2023.

Therefore, lfind that the imported goods were rightly held liable for confiscation under

Sections 1 11(d) and 1 '1 1(m) of the Customs Act, 1962 by the adjudicating authority. The

ant has also not disputed the confiscability of the goods and has accepted the duty

y voluntarily paying customs duty, interest and penalty under Section 2B(5) of

oms Act, 1 962

2 The main dispute in the present appeal is regarding the decision of the

adjudicating authority to allow only re-export of the goods. The appellant contends that

the goods should have been allowed to be redeemed for home consumption on payment

of redemption fine instead of directing re-export. on careful examination of the impugned

order, I find that the show cause notice dated 19.02.2026 proposed confiscation of the

goods under sections 1 1 1 (d) and 1 1 '1(m) of the customs Act, 1 962 and also proposed

imposition of redemption fine under section 12s of the customs Act, 1962. However, the

show cause notice did not contain any proposal for mandatory re-export of the goods. lt

is a settled legal principle that an adjudication order cannot go beyond the allegations and

proposals made in the show cause notice. Therefore, the direction of the adjudicating

authority requiring mandatory re-export of the goods, without any such proposal in the

Page 13 of 18
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show cause notice, is not legally sustainable

6.3 Further, I find force in the contention of the appellant that Section 125 of the

Customs Act, 1962 does not specifically give power to the adjudicating authority to

impose a condition of compulsory re-export while granting an option to redeem

confiscated goods. The appellant has argued that Section 125 only provides for

redemption of confiscated goods on payment of redemption fine and does not contain

any provision authorising imposition of mandatory re-export condition. I find merit in this

contention.

It is observed from the case law quoted by the appellant wherein, the

Hon'ble Madras High Court, in the case ol CC v. M/s. Magal Engg. Tech - CMA No.

1135/2020, has clearly held that imposition of a re-export condition under Section 125 of

the Customs Act is not contemplated under law. Similarly, the Hon'ble High Court of

Andhra Pradesh & Telangana, in the case of CC v. M/s. HBL Power Systems - CEA No.

175/2018, held that where there is no specific statutory provision granting such power to

the adjudicating authority, a condition of mandatory re-export cannot be imposed.

6.4 lfind that the appellant in his appeal memorandum submitted and quoted

as under :

88. Similarly, the Hon'ble High Court of Andhra Pradesh and Telangana in CC v. M/s'

HBL Power Systems - CEA/175/2018 held that:

"We are of the view that the Tribunal was iustified in holding that, in the

absence of a s ecific provision conferrino oower on the adiudicatinqD

authorit to direct re-ex ort of the ds as a condit cedentn

of redem tion on ment of fine no such ower was vailab

exercised bv the authoities concerned. lt is only if power is conferred on ihe

authority under the Act or the Rules, can it be exercised in terms tnere\t:

and,intheabsenceofanyspecificprovisionintheActortheRuleswhich

confer on the adjudicating authoity the power to direct the impofter to re-

exporl the goods, we find no enor in the order of the Tibunal"

Bg. lt is submitted that this Ld. office has consistently taken a similar view where

mandatory re-export conditions were imposed in the following matters:

. order-in-Appeat No. S/49-488/CUS/MUN2025-26 (DIN:

20251 171MN0000000EEE) dated 20.11.2025 of M/s. D. Bhatia and Company:

"5.9 However, r find that the impugned order has directed the re-expori of the

goods upon payment of a redemption fine of Rs. 1S,SO,OOO/- under section 125 of

t I

\t '*i6
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the customs Act, 1962. This portion of the order, mandating re- expoft as a

condition for redemption, is contrary to vaious decisions of the Hon'ble High courts

and the CESTAT. Section 125 of the customs Act does not confer an authoritv

upon the adiudica tinq officer to impose conditions such as comp ulsorv re-expott

when permitting redemption of confiscated goods. The provision merely empowers

the authority to offer an option to redeem the goods on payment of fine in lieu of

confiscation. /fs scope cannot be expanded to include the imposition of restrictive

conditions like mandatory re-export.

5.8 ln view of the above findings, the appeal is partly allowed. The direction in the

impugned order mandating re-export of the goods is hereby set aslde. "

Order-in-Appeal No. S/49-136/CUS/MUN/2023-24 (DIN:

20251071MN00003303C8) dated 30.10.2025 of M/s. Torrent Electro lndia - in a

similar factual matix where impofted goods were found to be 'second hand' and

thus resticted as per FTP, 2023. it was held:

'5.4 I find substantial merit in the Appellant's contention based on the clear

distinction established by the Hon'ble Supreme Court. Hon'ble Supreme Courl in

Commissioner of Customs v. Atul Automations Pvt. Ltd. [2019 (365) E.L.T. 465

(S. C.) has explicitly upheld the pinciple that a harmonious reading of the statutory

provisions of the Foreign Trade Act and Section 1 25 of the Cusloms Act will not

detract from the redemption of such resticted goods imported without

authoization upon payment of the market value. The Coud categorically stated

that "There will exist a fundamental distinction between what is prohibited and what

is restricted This iudoment directlv aoolies o the instant case. as lhe qoods were

found to be resticted items for imoort (Second Hand Capital Goods without

uthorization under Para 2.31 of FTP

The imposition of a condition that redemption is only for re- exporl is indeed

nd the scope of the Adjudicating Authority's power under Secllon 125. Thus.

n tth ods mus be redeemed for re-ex ort LI ose onl rs/ all

nsustainable and is hereby sel aslde. "

6.5 The appellant also filed additional submissions vide letter daled 21 .05.2026

d uring the course of personal hearing - whether a post-facto DGFT Authorization rs

mandatory pre-condition for imposition of Redemption Fine in case of restricted goods ?

"ln any case - the moot question of law is - whether the Ld. Appellate Authority can deny

imposition of redemption fine on the ground that the Appellant has not obtained DGFT

authorization. The submissions rn thrs regard as as follows.

\\ctP"'1.# :4
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First, availability or othenuise of a DGFT authoization is not a condition-precedent in the

present case.

ln identical facts. where the impoft goods were restricted and where redemption

fine was imposed for re-expoft only, the Hon'ble Supreme Couft in CC v. M/s. Atul

Automations - CNl 057/2019 held that:

"Sectlon 1 25 of the Customs Act will therefore not detract from the

redemption of such restricted goods impofted without authoisation upon

payment of the market value. There will exist a fundamental distinction

between what is prohibited and what is resticted. We therefore find no error

with the conclusion of the Tribunal affirmed by the High CourT that the

respondent was entitled to redemption of the consignment on payment of

the market price at the reassessed value by the customs authorities with

fine under Section 1 12(a) of the Customs 4ct,1962."

Notably, in the aforesaid case, the DGFT had declined to issue an authoization to

the importer. Even in such extreme situation, the importer was allowed to redeem

the goods, as they fell in 'restricted' category.

The Supreme Couft also upheld the dropping of section 114AA penalty

Application: ln the present case, the Appellant stands on a better footing than the

impofter in Atul Automations (supra). The Appellant has applied to DGFT for

authorization to demonstrate their bona fides. Pertinently, the as per pa92.3l1!1)

of FTP, 2023 - there are no special conditions of eliqibilitv for obtaininq the

advance authorization for'alumina carbon bricks'. Whereas other cateqories rcuch

as ca ods re ulre com liance with vaious o

and lT Goods Orde 2021 CRO 2 ther Environmental Safel

norms or certification from Chartered E inee lumina carbon b

re utre an such con n. Th S the A ellant alread substantiall m

the import condition. Thus , unexplained delay on part of DGFT should not

erl Elect qr

$)

the entittement of the Appellant to get the goods cleared on payment of appropia6*

redemption fine.

The Hon'ble Bombay High Court in Commissioner v. Kargawal Corporation '
Cusloms Appeal No. 5/2007 vide Judgment dated 23.09.2021 allowed the appeal

and reduced the redemption fine. Notably, the adjudicating authoity therein had

imposed the redemption fine on a higher side specifically because the impofter

could not produce a DGFT license (see para 6 of the Judgment). However, the

Hon'ble couft deprecated this finding, and held that revy of appropiate redemption

\, @ffi+
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It is tite position of law that what cannot be done directly, cannot also be done

indirectly. Whereas the Appellant has submifted several declsions holding that

section 125 of the Customs Act, 1962 does not empower the proper officer to

impose a mandatory pre-export condition; it is submifted that merely because the

DGFT application is long-pending, the entitlement of the Appellant to clear the

goods on payment of redemption fine cannot be preiudiced. The Ld. Adiudicating

Authoity is not clothed with special powers, which are otherwise not available to

it, merely because the Appellant could not produce post-facto DGFT authorization

in time due to its pendency with DGFT office.

Therefore, it is submifted that it is no longer res integra that mandatory pre-export

condition is beyond the statutory mandate of section 125, and it is not a form of

pe rm i ssible rede m ptio n fi n e. "

I

6.6 lt is observed from the submissions made by the appellant in the appeal

memorandum as well as during the course of personal hearing that the main grievance

of the appellant is against the direction of the adjudicating authority requiring mandatory

re-export of the goods. The appellant has contended that such direction travels beyond

the scope of the show cause notice, which had proposed confiscation of the goods under

Sections 111(d) and 11 1(m) of the Customs Act, 1962 and imposition of redemption fine

under Section 125 of the Act, but did not contain any proposal for mandatory re-export.

The appellant has further relied upon various judicial pronouncements, including CC v.

HBL Power Systems, CC v. Magal Engg. Tech., and CC v. Atul Automations Pvt. Ltd.,lo

nd that Section 125 of the Customs Act, '1962 does not contemplate imposition of a

ry re-export condition while granting redemption of confiscated goods. The

has also raised specific contentions regarding the distinction between prohibited

cted goods, the effect of non-availability or pendency of DGFT authorization,

permissibility of redemption of restricted goods for home consumption on

ent of redemption fine

6.7 lfind that the impugned order does not contain any detailed examination

or findings on the aforesaid legal submissions, judicial precedents, and contentions raised

by the appellant as detailed above. Since these issues have a direct bearing on the

legality and sustainability of the direction for mandatory re-export, I am of the considered

view that they require proper examination and adjudication by the original adjudicating

authority. Further, it is observed that the adjudicating authority ordered re-export of the

imported goods without obtaining the appellant's views/comments on the proposed re-
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fine (after consideing margin of profit and demurrage) cannot be vitiated on

unrelated factors such as absence of DGFT license.

Second, availability or otheruvise of a DGFT authorization does not clothe the Ld.

Adjudicating Authoity of powers it does not otherwise possess
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export. The records do not indicate that any opportunity was afforded to the appellant to

present its position on this aspect before passing the impugned order.

6.8 Accordingly, in the interest of justice and in order to ensure compliance with

the principles of natural justice, ldeem it appropriate to remand the matter to the

adjudicating authority under Section 128A(3) of the Customs Act, 1962. ln this regard,

reliance is placed upon the judgment of the Hon'ble Gu.iarat High Court in Medico Labs

12004 (173) E.L.T. 117 (Guj.)1, the judgment of the Hon'ble Bombay High Court in Ganesh

Benzoplast Ltd.l?020 (374) E.L.T. 552 (Bom.)1, and the decisions of the Hon'ble Tribunal

in Prem Stee/s Pvt. Ltd. 12O12-TIOL-13'17-CESTAT-DELI and Hawkins Cookers Ltd.

12012 (284) EL.T 677 firi.-Del.)], wherein the appellate authority's power to remand

under Section 1284(3) of the Customs Act, 1962 has been recognized.

6.9 ln view of the foregoing discussion, the appeal is allowed by way of

remand. The impugned order is set aside and the matter is remanded to the adjudicating

authority for de novo adjudication in accordance with law. lt is expressly clarified that no

opinion or views have been expressed on the merits of the case

ED orf$'
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Bv email (as oer Section 153 ) of the Customs Act 1962

\9 2+'0g'teLb.

(Vishwajeet Singh)

COMMISSIONER (APPEALS)

CUSTOMS, AHMEDABAD

Dated. 24.06.2026
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To

M/s. Meena Refractories Pvt. Ltd.

BA - National Highway, Survey No. '137P,

Village: Lalpar, Wankaner,

Gujarat - 363621

(email: adv. parthivioshi@q mail. com )

ei),

+
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Copy to

1. The Chief Commissioner of Customs, Gujarat, Custom House, Ahmedabad.

(email: ccoahm-o uj@nic. in )

2. The Commissioner of Customs, Jamnagar Customs (Prev)., Jamnagar , Gujarat.

(email: comm r-custimr@nic. in )

3. The Additional Commissioner of Customs, Jamnagar Customs (Prev)., Jamnagar

, Gujarat. (email: commr-custjmr@nic.in adj-custimr@nic.in )

4. The Deputy/Assistant Commissioner of Customs, ICD-Morbi, Rajkot. ( icd-

morbi@gov.in ). .

5. Shri Parthiv Joshi, Advocate on behalf of M/s. Meena Refractories pvt. Ltd.

Wankaner. ( adv. oarth ivioshi@qmail. com )
6 Guard File.
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