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Undcr Section 129 DD(1) ofthe Customs Act, 1962 (as amended), in respect ofthe
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

/Order relating to :

(tF'

\..
(d)

4

(o)

(ls)

(a)

(b)
oaded in a conveyance for importation into India, but which are not unloaded

at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at alry such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

zrny goods I

(.)

fl)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

Thc rcvision application should be in such form and shall be verified in such
may be specified in the relevant rules and should be accomparied by :

, 1962

manner as

3{I,qrqx

&fur

4

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 ofthe Court Fee Act, 1870.

4

(a)

(b)

(<I
)

4 copies of the Order-in-Original, in addition to relevant documents, if any

(II)

(c)

l, *snftqrft n-d, @. onr. 6 atAsftqt.qfr{-co,.qrrnrrqrqq,irrnqtrrqkls-+t{ft 
.200/-rkqfrqs-drs$stfffir.rooor- i:'

, 1962

2|0t-qfts q-d(rg 3{rtr{offiqBtrc-Aar{ftft 3n-dre}{
Iqr€ 0{) 0tsq\r+Sqrr) (Frrgg6E!ilr{ql;I

4

4 copies of the Application for Revision.

qfur

miTr. 2

borffib3rdrsr
qT{w.sdtftqc 1e62 qffqnr 12e g (1) tlrrffi*S.g.-:
A'Sqr{fo., ffi

cases other than these mentioned under item 2 above, any person aggrieved
can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

In respect of
by this order

o{oT,qfgd8-ffi6
Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench
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any goods imported on baggage.

Effi.

3

16tfatq€,t8zo&-c-Ed. s

(s)

T.dThe theof R.6 challanuplicate of 200Rs.copy evidencing palrment (Rupees
Hundred Rsor 1 000 one thousand AS casetheonly) (Rupees be,only) may

ofI{ead other forfeituresfine s Miscellaneousand Itemsreceipts fees, thebeing
thcln ' omsCus 1 962prescribed for a RevisionAct, (as amended) Iiling

ofamount du lrland terest orfine levied oneis lakhty demanded, orpenalty rupees
{cASfees 200RS and if it moreIS onethal Iakh feethe Rs.is I 000rupees,
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qwttCtro,egerfrra-t,
qt,3rdtI{fEl(- 3 B 0 016
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Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 O16
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oq!@
(tF

)

qiq-f,grarcS
(EI

)

{b) where the amount of duty ald interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than hve lakh rupees but not

exceeding frfty lakh rupees, five thousand rupees ;

(II)

(c)

(g)

(d)

,1962 12e g (6) ,1962 L29

q(1)+

Under Section 129 A(6)of the Customs Act, 1962 an appeal under Section 129 A (1) of

the Customs Act, 1962 shall be accompanied by a fee of -

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

mpees;

E.qqilqff€Fqcfu rft rs-dtfr iiqilgRTqg.

where the amount of duty and interest demanded and penalty lcvied by any officer of

Customs in the case to which the appeal relates is more than filiy lakh rupees, tcn

thousand rupees

10?

1 o % rGrf,G[r,Grdi]-{f,{sfd-{|{fre, 3{dmErsrsrn I

An appeal against this order shall lie before the Tri

demanded where duty or duty and penalty are in di
bunal on payment of i0% of the duty
spute, or penalty, where penalty alone

t3{

is in dispute.

Under section 129 (a) of the said Act, every application made before the Appellate

Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any othcr purpose; or

(b) for restoration of an appeal or an application shall be accornpanied by a fee of flve

Hundred rupees.
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Shri Bapulal Prajapati, Resi: Village-Anjana, Post-Anjana, Tehsil-Garhi,

Banswara, Rajasthan-327032 (hereinafter referred to as "the appellant,,)

has filed the present appeal in terms of Section 128 of the Customs Act,

1962 against Order in Original No. 176IADC/SRV/O&A/He|2O2S-26

dated 05.12.2025 (hereinafter referred to as "the impugned order,,) passed

by the Additional Commissioner, Customs, Ahmedabad, (hereinafter

referred to as "the adjudicating authorit5/).

2. Briefly stated, facts of the case are that, on the basis of specific

intelligence received by the Air Intelligence Unit (AIU) offrcers, the

appellant, holding Indian Passport No. V5156593, arrived from Kuwait to

Sardar Vallabhbhai Patel International Airport (SVPIA), Ahmedabad by

Indigo Airlincs Flight No. 6E-1244 on 16.O4.2025, was intercepted by AIU

officers that he was carrying gold in any form. Accordingly, a thorough

personal search of the appellant and examination of his baggage were

conducted in the presence of two independent witnesses. The entire

procedure was duly documented under a Panchnama dated 16.04.2025.

The AIU officer asked him if he has anything to declare to the Customs, in

reply to which he denied. The AIU officers scan all baggage ofthe appellant

in the X-Ray baggage scanning machine, which is installed near Green

Channel at Arrival Hall, Terminal-2, SVPI Airport, Ahmedabad and checked

his baggage thoroughly. On scanning of Grey Coloured Trolly Bag, some

dark black coloured image was seen on the X-Ray Screen, indicating that

there might be some gold items in the Trolley Bag. Therefore, the Grey

Trolley Bag was opened and items inside the bags were checked

thoroughly. During the checking of Grey Coloured Trolley Bag, O1 Gold Cut

Bar was found concealed in packet of almond.

Gold Cut Bar recovered from the appellant is weighing 167 .1OO grams ,/fer-
and
.-:
the ,r-

t,.&e\

rate):.1':

having purity 999.0/24kt, having Market Value of Rs. 16,43,429/

'lariff Value as Rs. 14,93 ,393 / -. Value of these gold items as pe1

Notification No. 2412O25-Customs (N.T.) dated 15.04.2025 (gold) J.

Notification No. 24 /2O24-Customs (N.T.) dated 16.04.2025 (exchange

2.2 The AIU Officer informed the panchas as well as the appellant that

0 1 Gold Cut Bar having purity of 999.0 /24k1 recovered from him was

attempted to be smuggled to India with intent to evade payment of

Customs duty which is a clear violation of the provisions of Customs Act,

1962. Thus, the AIU officers having a reasonable belief that the aforesaid

s/49-47 l /CUS/AHD I 2025 -26 PaBe 4 of 30
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01 Gold Cut Bar is being attempted to be smuggled by the appellant and

are liable for confiscation as per the provisions of Customs Act, 1962;

hence, the aforesaid 0l Gold Cut Bar was placed under Seizure vide order

dated 16.O4.2O25 issued under the provisions of Section 11O(1) and 110(3)

of the Customs Act, 1962 under reasonable belief that the subject Gold

items are liable for confrscation under Section 1 1 I of the Customs Act,

1962.

2.3 Statement of the appellant was recorded on 16.04.2025 under

Section 108 of the Customs Act,1962, wherein he, inter-alia, stated that he

studied upto 6th class in Anjana, Rajasthan. He can speak, read and

understand Hindi langu.age. He is working as a Mistry of color/paint in

Kuwait. His monthly income is approximately Rs. 4O'OOOI-' He has

perused the Panchnama dated 16.04.2025 drawn at Arrival Hall of

Terminal-2 of SVPI Airport, Ahmedabad and he stated that he has been

present during the entire course of the said panchnama and he agreed with

the contents of the said Panchnama. on being asked about purchased 01

Gold Cut Bar which were recovered during the Panchnama proceeding on

16.04.2025 at SVPI Airport, Ahmedabad, he stated that he had carried 01

Gold cut Bar concealed in packet of almond was kept in Grey Trolley Bag

carried by him, when he arrived at Terminal-ll of sVPI Airport Ahmedabad

from Kuwait vide Indigo Fight No. 7244, 16.04 2025. He did this to evade

paJrment of customs duty without declaring the same to the customs and

itlicitly clear the same through Green channel. on being asked about

purchase of o1 Gotd cut Bar found from his possession and to whom the

consignment of Gold supposed to be handover after reaching Ahmedabad

Airport, the appellant stated that the said 01 Gold Cut Bar was given to

himbyunknownpersonwhoisstayinginKuwaitandhewassupposedto

be handed over the said 01 Gold cut Bar to unknown person outside the

ort who would contact him on call. On being asked about considcration

ounthereceiveforthesmugglingof0lGoldCutBarintolndia'he

that he was asked that the person who was going to collect the 0 1

d Cut Bar would pay the lump sum amount for carrying the Oi Gold

Cu

will going to pay him. The appellant stated that this is first time when he

carried gold to India and he never indulged in any smuggling activity in the

past. He further stated that he was aware that smuggling of gold without

pa5rment of Customs duty is an offence ' He was aware of the concealed gold

in the form of ol Gold cut Bar but he did not make any declarations in

this regard to evade the Customs duty' He has opted for green channel so

that he can attempt to smuggle the gold without paying customs duty'

t
E
;f, @t
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2.4 The appellant had attempted to smuggle/improperly import Gold

i.e. O1 Gold Cut Bar weighing 167.100 grams having purity 999 124 KT

concealed in packet of almond which is further wrapped in yellowish green

pollthene which is kept in Grey Trolley Bag carried by him having Market

Value of Rs. 16,43,429 /- ar:d Tariff Value of Rs. 14,93,393/- with a

deliberate intention to evade the paJrment of customs duty and

fraudulently circumventing the restrictions and prohibitions imposed

under the Customs Act 1962 and other allied Acts, Rules and Regulations.

The unknown passenger(s)/person(s) had knowingly and intentionally

smuggled the said gold concealed in packet of almond which is further

wrapped in yellowish green polSrthene which is kept in Grey Trolley Bag

carried by the appellant on his arrival from Kuwait to SVPI Airport,

Ahmedabad, by Indigo Airlines Flight No. 6E-1244 dated 16.O4.2025 at

Terminal -2, SVPIA Ahmedabad on 16.04.2025 with an intent to clear it

illicitly to evade payment of the Customs duty. Therefore, the improperly

imported gold by the appellant, by way of concealment in packet of almond

which is further wrapped in yellowish green polythene which is kept in

Grey Trolley Bag carried by him and without declaring it to the Customs on

arrival in India cannot be treated as bonalide household goods or personal

cffects. The appellant has thus contravened the Foreign Trade Policy 2015-

20 and Section i 1(1) of the Foreign Trade (Development and Regulation)

Act, 1992 read with Section 3(2) and 3(3) of the Foreign Trade

(Development and Regulation) Act, 1992, as amended. By not declaring the

01 Gold Cut Bar concealed in packet of almond which is further wrapped

in yellowish green polythene which is kept in Grey Trolley Bag carried by

the appellant, which included dutiable and prohibited goods to the proper

officer of the Customs has contravened Section 77 of t}:e Customs Act,

1962 read with Regulation 3 of Customs Baggage Declaration Regulations,

2013.

2.5 The improperly imported/smuggled gold i.e. 01 Gold Cut Bar by {db-\
appellant, concealed in packet of almond which is further wrap

yellowish green po\rthene which is kept in Grey Trolley Bag carried

appellant before arriving from Kuwait to SVPI Airport, Ahmedab

Indigo Airlines Flight No. 6E-1244 dated 16.04.2025 at Terminal -2,

ln

Ahmedabad on 16.04 .2025, for the purpose of the smuggling without

declaring it to the Customs is thus liable for confiscation under Section

111(d), 111(1) and 111(m) read with Section 2(22), 2(33),2(39) of the

Customs Act, 7962 and further read in conjunction with Section 11(3) of

Customs Act, 1962. The appellant, by the above-described acts of

omission/commission and/or abetment has/have rendered themselves

1iab1e to penalty under Section 112 of Customs Act, 1962. As per Section

Y

-i( ,1
1/
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123 of Customs Act 1962, the burden of proving that the said Gold items

totally weighing 167.100 grams concealed in packet of almond which is

further wrapped in yellowish green po\rthene which is kept in Grey Trolley

Bag carried by the appellant who arrived from Kuwait to SVPI Airport,

Ahmedabad, by Indigo Airlines Flight No. 6E-1244 dated 16.04.2025' at

Terminal -2, SVPIA Ahmedabad oo L6.O4.2O25 are not smuggled goods, is

upon the appellant.

2.6 A Show Cause Notice was issued to the appellant proposing for

confiscation of 01 Gold Cut Bar weighing 167. 100 grams having purity

ggg l24Kt. having Market Value of Rs.16,43,429 /- and Tariff Value of Rs.

14,93,393 / , recovered from him which have been placed under seizure

under panchnama proceedings dated 16.04.2025 and Seizure Memo Order

dated 16.04.2025, under the provision of Section 111(d), 111(1) and

111(m) of the Customs Act, 1962 and for imposition of penalty upon the

appellant under Section 112 of the Customs Act, 7962-

2.7 The Adjudicating authority, vide the impugned order, has ordered

for absolute confiscation of 01 Gold Cut Bar weighing 167 100 grams

having purity 999124Kt. having Market Value of Rs.16,43,429/- and'lariff

Value of Rs. 14,93,393/, under the provision of section 1i 1(d), 111(1) and

111(m) of the Customs Acl, 1962. The adjudicating authority has also

imposed penalty of Rs. 4,00,00O/- on the appellant under Section 1 12 (a)(i)

and 1 12(b)(i) of the Customs Act,1962.

3. Being aggrieved with the impugned order, the appellant has liled

the present appeal and mainly contended that;

As regards confiscation of the goods under Section 125 of the

Customs Act 1962, the Ld. Adjudicating Authority, while admitting

that there is no option to the Adjudicating Authority if the goods are

not prohibited, but to release the goods on paJrment of redemption

fine, and if the goods are prohibited he has a discretion to either

release the goods on paJrment of redemption Iine or confiscate the

goods absolutely. The case laws relied upon by the adjudicating

authority are not applicable in the facts and circumstances of the

case.

A reading of Paras of the findings of the adjudicating authority

clearly shows that the adjudicating Authority was pre-decided to

absolutely confiscate the gold in question, without applyrng himself

to the crucial fact that he had a discretion to either permit release

of gold on Redemption fine or absolutely confiscate them only when

the goods were "prohibited". Though not admitting, even if for a

(31

I
.-s

$
E
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moment it is presumed that the goods in question were prohibited,

the Ld. Adjudicating Authority is required to exercise his discretion

and how such discretion is to be exercised is laid down in the case

of Commissioner of Customs (Air) vs p.Sinnasamy in CMA No. 163g

of 2O08, before the Hon High Court of Madras decided on 23

August, 20 16.

In the instant case it is very clear that the Ld. Adjudicating

Authority started on a wrong premise of the fact that the Appellant

in this case is a smuggler, and that he has concealed the gold in
this case, all of which are erroneous findings as discussed above.

Taking into consideration these erroneous findings, the Ld

Adjudicating Authority has got biased and decided that the gold in
question should be absolutely confrscated and penalty imposed.

There are plethora of Judgements both for and against the release

of gold seized in Customs Cases. A combined reading of all the

cases with specific reference to the policy/Rules in vogue at the

relevant times, will show that depending on circumstances of each

case in hand and the profile of the person involved, the goods in
question may become "Prohibited,, which are otherwise not listed in
the prohibited categories. However, despite the goods being

prohibited the same can be released or re-exported in the discretion

of the Adjudicating Authorit5r, which discretion has to be exercised

as per the canons laid down by the Hon. Apex Court as discussed

above. In this connection, following case laws are submitted relied

upon by the appellant: -

(1) Yakub Ibrahim Yousuf 2}tt (263) ELT-68S (Tri. Mum) and

subsequently 20 I4-TIOL-277-CESTST-MUM.

(ii) ShaikJameel Pasha Vs Govt of India l99Z (9tl E,Ut 227 (Apl;

(iii) V.P. Hamid vs Commissioner of Customs, 1994(73) EI:T 425

(Tri);

(iv) T. Elavarasan vs Commissioner of Customs (Airport

2o11 (266) ELT 167 (Mad);

(") Union ol India Vs Dhanak M. Ramji 2OOg (248\

(Bom); uph<:ld by Hon. Supreme Court vide its judgement datediOii);, -.'

03-201O, reported in 2010 l2S2) ELT Al02 (SC)

("i) A. Rzrjkumari vs CC (Chennai) 2OtS (321) ELT S40 (Tri_

Chennai); This case was also affirmed by the Hon. Apex Court vide

2ots [s2t) ELT ,q.207 (sc).

o It is also submitted that impugned goods are not prohibited for use

by the society at large and release of the same will not cause to the

)Chennai

: ra"
ELT 127 i I l"-
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society and its import and f or redemption would not be dangerous

or detrimental to heaith, welfare or morals of the people, in any

circumstances.

. There is a catena of cases where the orders of absolute confiscation

were successfully challenged and gold released either for re-export

or on redemption fine u/s 125 of Customs Acl 1962. Some of the

judgements can be cited as under:

1. S Rajgopal vs CC Trichy 2OO7 (219) ELl'435

2. P. Sinnaswamy vs CC Chennai 2OO7 (220lr ELT 308

3. M. Arumugam vs CC Thiruchirapal\y 2OO7 (220) DLT 31 1

4. Krishna Kumari vs CC Chennai 2OO8 (229\ DLT 222.

Following are the list of latest revision authority's orders relied upon by

the appellant:

1. Order No: 58/2020-CUS (WZ)/ASRA/MUMBAI, DT.

21.O5.2O2O IN C/A/ Commissioner, Customs, Ahmedabad v/s

Shabbir Taherally UdaiPurwala

3. Order No: 6l /2O2O-CUS

21.O5.2O2O in cla Commissioner,

Basheer Mohammed Mansuri

4. Order No: 12612020 CUS

07.O8.2O2O in cf a Commissioner,

Hemant Kumar.

(wz)/ASRA/MUMBAI,

Customs, Ahmedabad

(WZ)/ASRA/MUMBAI,

Customs, Ahmedabad

DT.

v/s

DT.

V/S

(3{

5. Order No: 123-124|2O2O-CUS (wZ)/ASRA/MUMBAI'

DT.O7.O8.2O2O in c/a Commissioner, Customs, Ahmcdabad v/s

Rajesh Bhimji Panchal.

6. 2019(369ir D.L.T. 1677(G.O. I) in c/a Ashok Kumar Verma

7. Order No: tOl2O19 CUS (WZ)/ASRA/MUMBAI, DT

30.Og.2O2l in c/a FaithimthRaseea Mohammad v/s Commissioner

of Customs CSI AirPort Mumbai.

8. Order No. 243 &, 244/2022 CUS (WZ)/ASRA/IPUMBAI, Dl'

24.O8.2O22 in c/a (1) PradipSevantilal Shah (2) Rajesh Bhikhabhai

Patel V/s. Pr. Commissioner of Customs, Ahmedabad'

9. OIA No. AHD-CUSTM-O0O-APP-445-23'24 dated 19'O2'2O24

In cla Ms. Monika Bharatbhai Prajapati V/s' Additional

.i{

3
.t

J
lrJ

\,
io

t
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Commissioner of Customs Ahmedabad. (Eligible passenger granted

re-export).

10 OIA No. AHD-CUSTM-OOO-APP-477-23-24 Dated 11.03.2024

In cf a Ms. Gita Yashvantkumar Zirztwadia V/s. Additional

Commissioner of Customs Ahmedabad. (Gold Case granted RP, PP).

11 OIA No. AHD-CUSTM-000-APP-260-23-24 Dated 23.7O.2023

ht cla Ms. Truptiben Solanki V/s. Additional Commissioner of

Customs Ahmedabad. (Eligible passenger granted re-export).

12 Order No 61 /2O2O-CUS (WZ)/ASRA/MUMBAI dated

21.O5.2O2A in cfa Commissioner, Customs, Ahmedabad v/s

Basheer Mohammed Mansuri. (E1igib1e passenger granted re-

export) .

13 Order No: 58/202O-CUS (wZ)/ASRA/MUMBAI

21.O5.2O2O IN C/A/ Commissioner, Customs, Ahmedabad

Shabbir Taherally Udaipurwala. (Eligible passenger granted

export) .

DT.

V/S

14 Order No. 4O4 &, 4O5/2o23 CUS (WZ)/ASRA/MUMBAI DT

3O.O3.2O23 in cf a (1) Huzefa Khuzem mamuwala (2) Shabbir

Raniiwala V/s. Pr. Commissioner of Customs, Ahmedabad.

(Ingenious Concealment Socks and Trouser Pockets Case granted

Re-Export & RF, PP).

i5 Order No. 287 /2022 CUS (WZ)/ASRA/MUMBAI DT

1O.1O.2O22 in c/a Upletawala Mohammed Fahad Akhtar V/s. Pr.

Commissioner of Customs, Ahmedabad. (Ingenious Concealment

Case granted Re-Export on RF, PP).

re-

-;_.t-

,%

16 Order No.

O4.1O.2O22 in cla

28412022 cus (wz)/ASRA/MUMBAI DT

Prakash Gurbani V/s. Pr. Commissionel.of ,

Customs, .,\hmedabad. (Ingenious Concealment Case Re-

granted RF. PP),

17 Order no:281 12O22-CUS (WZ)/ASRA/MUMBAI/D
(!

26.09.2022 IN C/A Pr. Commissioner of Customs, CSI Airp

Mumbai v/s Ms. Bina Sanjay Chokshi (2 Pieces of crude Gold

Bangles 175.00 grams Concealed Re-Export Nee Case granted RF,

PP)

s/49-47 1/CUS/AHDt2o2s -26 Page 10 of 30
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29.O3.2023 IN C/A Pr. Commissioner of Customs (Appea-ls),



Mumbai Zorre-lll v/s Ms. Ruby Paul Vincent Chettiar (crude Gold

Chain 2O0.00 grams Concealed Re-Export Nee Case granted RIi, PP)

19 Order no: 6512O23-CUS (WZ)/ASRA/MUMBAI/ DATED.

3O.O1.2O23 IN C/A Pr. Commissioner of Customs, CSI Airport

Mumbai v/s Ms. Jahida Bano (2 crude Gold Bangles and 4 gold

Bangles total weighing 304.00 grams Concealed Re-Export Nee

Case granted RF, PP)

20 Order no: 4O212O22-CUS (WZ)/ASRA/MUMBAI/DATED

16.12.2022 IN C/A Pr. Commissioner of Customs, CSI Airport

Mumbai v/s Mr. Taheri (1 cute Pieces of crude/raw Gold Bar

195.00 grams Concealed Re-Export Nee Case granted RF, PP)

21 Order no: 349/2O22-CUS (WZ) /ASI{A/MUMBAI/ DA'I'ED'

29 .11 .2022 IN C/A Pr. Commissioner of Customs, CSI Airport

Mumbai v/s Mr. Kakali Sardar (8 Gold Bangles 2 Gold Rings

55O.OOO Grams Concealed Re-Export granted on RF, PP)

oComingtothepenaltiesimposeditmaybestatedthatsinccthe

goods in question were not prohibited, the penalty under section

112 (a) and (b) of Customs Act 1962 could not have been more than

the duty involved which in this case is Rs' 4,O0,000/- on the

appellant.

. The appellant finally prayed to quash and set aside the impugnr:d

order in so far as the absolute confiscation is concerned and in so

far as the penalties under section 1 12 Customs Act is concerned '

The appellant also requested for re-export of the impugned goid'

4. shri Rishikesh Mehra, Advocate' appeared for pcrsonal hearing on

lo.o2 .2026 on behalf of the appellant. He reiterated the submissions made

the appeal memorandum. The advocate during personal hearing

sted for release and re-export of impugned goid and also relied upon

e laws mentioned in the grounds of appeal.

I have gone through the facts of the case available on record'

unds of appeal and submission made by the appellant at thc time of
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personal hearing. It is observed that the issues to be decided in the

present appeal are as under;

(a)whethertheimpugnedorderdircctingabsoluteconfiscation

of O 1 Gold Cut Bar weighing 167. 1OO grams having purity 999 l24Kt'

having Market Value of Rs.16,43,429 l- and Tariff Va'lue of Rs'

14,g3,3g3 l-, without giving option for redemption under Section

V



125(1) of Customs Act, 1962, in the facts and circumstances of the

case, is legal and proper or otherwise;

(b) Whether the quantum of penallz amounting to Rs.

4,0O,0OO/- imposed on the appellant, under Section 112(a)(i) &
112(b)(i) of the customs Act, 1962, in the facts and circumstances of
the case, is legal and proper or otherwise.

6. It is observed that on the basis of specific interligence received by the

Air Inteliigence Unit (AIU) officers, the appellant, holding Indian passport

No. v5156593, arrived from Kuwait to sardar vallabhbhai pater

International Airport (svplA), Ahmedabad by Indigo Airrines Flight No. 6E-
7244 on 16.04.2025, was intercepted by AIU officers that he was carrying
gold in any form. Accordingly, a thorough personal search of the appellant
and examination of his baggage were conducted in the presence of two
independent witnesses. The entire procedure was dury documented under
a Panchnama dated 16.04.2025. The AIU officer asks him if he has
anything to declare to the Customs, in reply to which he denies. The AIU
officers scan all baggage of the appellant in the X_Ray baggage scanning
machine, which is installed near Green channel at Arrival Ha-11, Terminal-
2, SVPI Airport, Ahmedabad and decided to check his baggage thoroughly.
on scanning of Grey coloured rrofly Bag, some dark black coloured image
was seen on the X-Ray Screen, indicating that there might be some gold

items in the Trolley Bag. Therefore, the Grey Trolley Bag was opened and
items inside the bags were checked thoroughly. During the checking of
Grey coloured rrolley Bag, 01 Gold cut Bar was found concealed in packet

of almond. The Government Approved varuer, shri Kartikey Vasantrai Soni
vide certificate No. 080/2o2s-26 d,ated. r6.o4.202s certirred that the 01

Gold Cut Bar recovered from the appellant is weighing 167.100 grams is
having purity 999.O/24kt, having Market Value of Rs. 16,43,429/_

Tariff Value as Rs.14,93,393/-. The appellant did not declare the sai
: _-

ll

before Customs wrth an intention to escape paJrment of duty. The

and- .

Ir q: r

I
u\

have also been confirmed in the statement of the appellant recorde

Section 108 of the Customs Act, 1962 on the same day. There
4

golif-'
at the time of his arrival in India. Thereby, he has violated the provisions of
Section 77 of tine Customs Act, 1962 read with Regulation 3 of the
Customs Baggage Declaration Regulations, 2013. These facts are not
disputed.

I find that it is undisputed that the appellant had not declared the
gold to the Customs on his arrival in India. Further, in his

statement, the appellant had admitted the knowledge, possession, carriage,

6.L

seized
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disputing the facts that the appelrant had not declared possession of



non-declaration and recovery of the seized goid. The appeilant had, in hts

confessional statement, accepted the fact of non-declaration of gold before

Customs on arrival in India' Therefore, the confiscation of gold by the

adjudicating authority was jusulied as the applicant had not declared the

same as required under Section 77 of t]ne Customs Act, 1962' Since the

confrscation of the seized gold is upheld, the appellant had rendered

himself liable for penalty under Section 112 of the Customs Act, 1962'

6.3Inthisregard,IalsorelythejudgementoftheHon'bleSupreme

Court in the case of Om Prakash Bhatia Vs Commissioner of Customs'

Delhi 2003 (155) E.L'T. 423 (SC) wherein it is held that;

(a) if there is ang prohibition of import or export of goods

under the Act or anA other lana for the ttme being in force, it unuld be

consi.dered to be prohibited goods; and (b) this unuld not include any

such goods in respect of uthich the conditions, subject to whith the goods

are imported or exported, haue been complied with' ThLs utould mean

that if the conditions prescribed for import or export of goods are not

complied u)ith, it would be considered to be prohibited goods' This tuould

al,so be clear from Sectian 11 which empowers the Central Gouernment to

rohibit either ,absolutely' or 'subject to such conditions'to be fuLfi\led

re or after clearance, as mag be specified in the notiiication' the

rt or export of the goods of ang specified desciption' The notification

be issued for the pufposes specifted in sub-section (2)' Hence'

hibitian of importation or exportatian could be subject to certain

scribed conditions to be fulfitted before or after clearance of goods' If

(3I

^,
\.t
IJ

{r

pre

conditions are not fulfitled-, it mag amount to prohibited goods " " " " ' "

It is apparent from the above judicial pronouncement that even though

gold is not enumerated as

Customs Act, 1962, but it

prohibited goods under Section

is to be imPorted on fulfilment

11 of the

of certain
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6.2 I have also perused the decision of the Government of India passed

by the Principal commissioner & ex officio Additional secretary to the

Government of India submitted by the appellant and other decisions also. I

find that the Reyisionary Authority has in all these cases taken similar view

that failure to declare the gold and failure to comply with the prescribed

conditions of import has made the impugned gold "prohibited" and

therefore they are liable for confiscation and the appellant is consequently

liable for penatty. Thus, it is held that the undeclared 01 Gold cut Bar

weighing16T.loogramshavingput'ttygggl24Kt.havingMarketVa]ueof

Rs.16,43,429/- and Tariff Value of Rs. 1'4,93,3931- are iiabie to

confiscation and the appellant is also liable to penalty'

s I 49 -47 \ I CU S I AHD I 202 5 -26



conditions, stilI, if the conditions for such import a'e not compried with,
then import of gold will fall under prohibited goods.

6.4 In respect of absolute confiscation of undeclared 01 Gold cut Bar
weighing 167. 100 grams having punty 999 /24Kt. having Market Value of
Rs' 16,43,429l- and rariff value of Rs. 14,93,393/-, it is observed that the
adjudicating authority in the instant case re\ring on the decisions of
Honble Supreme Court in the case of Om prakash Bhatia Vs

Commissioner of Customs, Delhi 2OO3 (15S) E.L.T. 423 (SC), Hon,ble
Kerala High Court in the case of Abdul Razak l2Ot2 (275) E;LT 300 (Ker),

Hon'ble High court of Madras in the case of samynathanMurugesan [2009
(247) DLT 21 (Mad)1, Malabar Diamond Gallery pvt. Ltd [2O16_TIOL_1664_
HC-MAD-cus],Hon'b1e High court of Madras in the case of p Sinnasamy

l2ot6 (344) ELT I 154 (Mad)l and order No 17l2o19-cus dated 07.1o.2019
in F. No. 375/06lB/2O17-RA of Government of India, Ministry of Finance,
Department of Revenue - Revisionary Authority in the case of Abdur Kalam
Ammangod Kunhamu and other decisions in the impugned order, had

ordered for absolute confiscation of undeclared 01 Gold cut Bar weighing

167.10O grams having punty 999 /24Kt. hawing Market Value of
Rs.16,43,429l- and Tariff Value of Rs. 14,93,393/-.

6.5 I find that the Hon,ble CESTAT, Allahabad has in the case of
COMMR. OF C. ttx. & S.T., LUCKNOW V/s MOHD. HALrM MOHD.

SHAMIM KIIAN [,)018 (359) tr.L.T. 265 (Tri. - Alr.] and in the case of
COMMISSIONER OF C. EX. & S.T., LUCKNOW V/s ISLAHUDDIN KHAN

[2018 (364) E.L.T. 168 (Tri. - Ar1.] has held that onry prohibited goods

cannot be released on payment of redemption fine and gold is not
prohibited goods under the customs Act or any other law in force and
therefore cannot be absolutely confiscated in terms of Section 125 of the
Customs Act, 1962. and upheld the order permitting release of such gold on
payment of redemption f-rne in lieu of confiscation

i.\

6.6 I have perused Section 125 ofthe Customs Act, 1962 and th aol(}
is reproduced as under

..i,\-
SECTION 725, Optlon to pag Jine in lleu of confi.scatlon _ )l):i
Wheneuer conftscatbn of ang goods is authorised by thb Act, the officer

adjudging it mag, in the case of ang goods, the importation or
exportation whereof b prohibited under this Act or und.er ang other rau_.t

for the time being in force, and shall in the ca.se of ong other good.s, giue

to the owner of the goods [or, uhere such owner is not knoun, the

person from ahose posses sbn or custody such good.s haue been seized_,1

$)
.a
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an option to pog in lieu of confbcation such fine as the said offi"cer

thinks fit:

IProulded that where the proceedinqs are deemed to be concluded
i"aii {ne or:oiiso to sub-seition (2) ol section 28 or under clause (i) of
iiU-secttoi 6) of that section ii reipect of the goods which are not
prohibtled oi resiricted, [no such fine shall be imposed] :

Prouided further thatl, uithout prejudice to the proubions of the prouiso

to sub-seition (2) of iection 115, such Jlne shall not exceed tne marKet

iAii-"i1i. gciohs'confiscated, iess ii the case of imported goods Lhe

dutg chargeable thereon.

tl2) Where arut fine in lieu of confrscation of goods is imposed.under
'iib-section l1),-the ou.tner of such goods or the person rEerred to tn suo

sectton (1), ifiall, in addition, be liable to any dutg and charges paAabLe

in respdci of such goods.l

t@ Where the fine imposed under sub-section (1) is not paid within a
'period 

of one hundred and. twentg days from the date of option giuen

ih"r"und"r, such option shall become uoi.d, unless an appeal against

such order is pending.

Explanation. - For remoual of doubts, it is herebg declared that in

caies rthere an order under sub-section (1) ha' been passed before the

date on which the Finance Bitt, 2018 receiues the assent of the President

and no appeal i,s pending against such order a's on that date, the option

und., "iii 
sub-section mag be exerci'sed tl'dthin a period of one hundred

and tLuenty days from the date on which such assent is receiued'l

(J

AplainreadingoftheabovesectionshowsthattheAdjudicating

Authority has no discretion in respect of goods which are not prohibited

goods and he is bound to give an option of redemPtion. In casc of

prohibited goods, the Adjudicating Authority may aliow redemption or may

not allow redemPtion.

6.7 In this regard, I rely upon the decision of Honble High Court of

AllahabadinthecaseofCOMMISSIONEROFCUS',ALIGANJ,LUCKNOW

V/sRAJESHJHAMATMALBHAT|2022(382}E.L.T.345(All.lwhereinthe

Honble High court has held that Gold does not falt within the category of

,prohibited goods, and upheld the decision of Hon'ble Tribunal and

Commissioner(Appeal) that the gold is not a prohibited item, it should be

offered for redemption in terms of Section 125 of the customs Act, 1962.

Honble High Court had upheld the decision of Honble Tribunal

ein the Hon,ble Tribunal had upheld the decision of commissioner

eal) wherein 4O76 grams of gold bars recovered from the specially

igned cavities made in the shoes, valued at Rs' 1 ,09,98,0 18/ was

allowed to be redeemed on pa5rment of redemption fine and penalty' The

Hon'ble Tribunal had reduced the redemption fine from 25,OO'OO0/- to Rs

15,OO,OOO/- and penalty was also reduced from 10,00,000/- to 5'00'000/-

as ordered by the Commissioner (Appeal)' The Honble High Court

observingthatgoidwasnotprohibitedundertheForeignTradePolicyor

any other law for the time being in force and' therefore' thcrt: is rto

S/49-471ICUS/AH D12025-26 Page 15 of 30
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sufflcient ground for absolute confiscation of the gold upheld the decision

of l-Ionble Tribunal. The relevant paras are reproduced as under:

s/ 49 -47 1 / CUS I AHD/2025 _26
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"19. Hauing giuen our thoughtful consideration to the riual submission

made on behalf of the parties, we find that although o-s per the

prouisions contained in Section 2(1) of the Act, the Commissioner

(Appeal.s) or the Appellate Tribunat are not included within the d.efinition

of the term "adjudbating authoifu" and, therefore, theg cannot exercise

the powers uested in the "officer adjudging" but the power confened" bg

Section 128A(3)(a) of the Act to .modifu" the decision or order appealed

against, i.s not at all curtailed bg Sectbn 2(1) of the Act and thus, in our

cortsi.d.ered opinion, the Commissianer (Appeals) has not exceeded_ his
jurbdiction while madifuing the order pa.ssed bg the .adjudicating

authoitg". The submission of Si Seth that Section 2(t) if the Act i.s a

special prouision and sectian 128A i.s a general prouisian, is fattncious i.s

this case for the reason that proubions of the entire Act haue to be taken

into consid.eratian in thetr entireta to decipher the exact scheme of the

Act a.s contempla.ted bg the Legi.slature.

20. Moreouer, we Jind that in the order dated 27-g_2O 1g, the

Commissioner (Appeak) has held that the imoort of gold- u_tas not

orohibit d und., thu Forebn Trode poli.u o, onu oth., low fo, th. tirro
beino in force and. therefore. there is no sufficbnt oround. for absolute

confiscation of the aold. This jinding has not been reuersed" bg the

Tribunal as the Tribunal has affumed. the order passed_ bg

Commi.ssioner (Appeals). Nothing has been placed. before thi"s, Court to

establbh that thi,s finding of the Commissjoner (Appeat_s) is turong or

erroneous and that gold falls within the category of ,prohlbtted goods'.

Therefore, u-te proceed to deci.d-e the appeal on the factual premise that

Gold does notfalt within the category of 'prohibited good.s'. ,-i.6!,-'..
/'i3'.--* '

21. Section 125 of the Act deats with confrscation oy two seiorlle.rit,..J, ;
categories of good.s. It prouid.es that in the ca.se of goods, the impo46tbri+ \rt i';
or exportation whereof is prohibited. und.er the Act or under rr, ,VA.: a...: .) "*'-Y "-\::l r,.r :.
law for the time being in force, the Offrcer adjud"icating mag giue an

option to pay in lieu of confiscatian such Jine as the said officer thinks

Jit. Howeuer, in case of ang other goods, the olftcer ad_judicating shalt

giue an option to pag in lieu of confiscation such Jine as the said. olficer

thinks flt. The Commi.ssioner (Appeals) hos held that the gotd. b not a

prohi.bited item, it should be offered for redemption in terms of Section

125 of the Act and this findtng has not been a.ssailed bg the Appeltants

in this Appeal.



22. In ui.eut of the aforesatd drscussion, our ansu)er to the first

substantial question of law framed tn thi.s Appeal is that ttrc Additional

Commissianer, Customs (P.) Commissionerate, Lucknow had passed the

order of confiscation of Gold without takirry into consideration the fact

that Gotd is not a prohibited item and, therefore, it should be offered for

redemptinn in terms of Section 125 of the Act and thus the Customs

Excise & Serube Tox Appellate Tribunal, Allahabad has not committed

anA elror in uphotding the order dated 27-B-2O18 passed bg the

Commissi.oner (Appeats) holding that Gold is not a prohibited item and,

therefore, it sttould be offered for redemption in term-s of Section 125 of

the Act."

6.8 I lind that the Honble CESTAT, Ahmedabad has in the case of

Commr. of C. Ex., Cus. & S.T., Surat-II Vs Dharmesh Pansuriya [2018

(363) E.L.T. 555 (Tri- Ahmd)l considered the decision of Hon'ble High Court

of Madras in the case of Commissioner of Customs (Air) Chennai-I Vs P'

Sinnasamy 12016 1344) E.L.T. 115a (Mad)l and the decision of Honble l-ligh

court of Bombay in the case of commissioner Vs Alfred Menezes [2oo9

(2421L.L.T.334(Bom)l,andwereoftheviewthatincaseofprohibited

goods as delined under customs Act, 1962, the adjudicating authority may

consider imposition of fine and need not invariably direct absolute

confiscation ofthe goods. The relevant paras are reproduced hereunder:

u8. It i.s the argum-ent of the Reuenue that under the aforesaid

prouisian, once the goods in questbn are prohibited goods under the

Act, no di.scretianary pouer i-s left with the adjudicatirq authoritg for

impositian of fine. We are afraid that the said plea of the Reuenue may

not ftnd support from the pinciple of lau laid doun bg the Hon'ble

Bombag High Court in the case of Alfred Menezes case (supra)' Their

Lordships after analyzing the said proui'sion of Section 125 of the

Custonls Act obserued as follows:

3. It i.s, therefore, clear that Section 125(1) deals uith two

situations (1) the importatinn and exportation of prohibited goods and

(2) the importation and exportatbn of ang other goods' Insofar as

importation or exportation of prohibited goods, the expression used i's

that uhere the goods utere confr-scated, the officer "may'' In the cose of

ang other goods, uthich are confi'scated, the oJfirer "shall" '

4. It i"s, therefore, clear that insofar as the prohibited goods are

concerned, there b dbcretion in the olficer ta release the confi'scated

goods in terfiLs as set out therein. Insofar as other goods are

concemed,theofftcerisboundtoreleasethegoods.Intheinstrlnt

case, we are concerrled uith prohibited goods' The offrcer has

:* r/

'a
,}

r1 1/

t16
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exercised hls di.scretion. The Tribunat [2ggg_J2JS) E.LJ._AEZ fn. _

Mum.)l has upheld the order of the adjudicating officer.

9. ThLs pinciple is later folloued by the Hon,ble Madlas High

Court recentlg in P. Sinnasamg's case (supra). Thus, in uiew of the

aforesaid principle, euen if the goods in question are consid.ered. as

prohibited goods as defined under the Customs Act, the adjudicating

authoitg mag consider imposition of Jine and need not inuaiablg
direct absolute confiscation of the good.s. In these premi.ses, thus to
consi.d.er the bsue raised at the bar that uhether the gold. bars

remoued from the Unit in SEZ utithout permbsion and contrary to the

Circulars i-ssued bg RBI and Cusfoms, became prohibited. good.s, or

otherusise, in our uieuL, becomes more an academic exercise and hence

need not be resorted to.

70. The other argument aduanced by the Ld. AR for the Reuenue is

that in uieut of the judgment of Hon'ble Madras High Court in p.

Sinnasamgb case, dbcretion conferred under the proui,sion cannot be

arbitrary and it b to be exerci,sed in judicious manner. From the find.ing
of the Ld. Commissbne1 u.te notice that euen though he has not
consi.d-ered the goods as prohibited ones, obseruing it in the sense that
these are not a:r'z s, ammunitions, narcotic substance, but after
examining the fact that the gold bars u)ere imported for its authorized.

use in the sEZ and after constdering other extenuattng circum.stances,

exerci-sed discretion in directing confiscation of the gotd. bars remoued,

unauthorizedlg from the SEZ Unit with option to red.eem the same on

paAment of fine. We jind that in p. Sinna,samy,s case (supra), the

adjudicating authoitg has directed absolute conftscation of the gold.

smuggled into the counfu, uthich was set o.side bg the Tribunal, with a

direction to the adjudicating authoritg to consi.d.er imposition of fine,
which did not jlnd fauour from the Hon ble High Court. Their Lord.ships

obserued that once the adjudicating authoity has reasonably anffi:X-..
correctLu applied the discretion, it is not open to the Tibunal tq
positiue d,irection to the ad-jud"icating authoritg to exercise optio/y

porticular manner. Euen though the facts and. circumstances in th)9qr4
ca,se are different from the present one, inasmuch as in the.";a .asll[
the commissitner has directed absolute confiscation, but in the present

ca"se option for payment of fine u_tas extended by the Commissroner;

hotueuer, the pinciple laid doun therein b deJinitetg appticabte to the
present ca"se. Therefore, ue do not jlnd meit in the contention of the
Reuenue that the Adjudicating authorita ought to haue d.irected. absorute
conftscation of the seized goods.',

,i /

\

,1.. I
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6.9 I have also gone through the judgement of Hon'ble Tribunal in the

case of Commissioner of Cus. & C.Ex., Nagpur-I Vs Mohd. Ashraf Armar

l2ol9 (3691 tr.L.T. 1654 (Tri Mumbai)l wherein the Hon'ble Tribunal, after

considering the decision of Hon'ble Supreme Court in the case of ()m

Prakash Bhatia Vs Commissioner of Customs, Delhi 20O3 (155) E.L.T. 423

(SC), has upheld the order of Commissioner (A) who set aside the order of

absolute confiscation ordered by the adjudicating authority and allowed

redemption of 1200.950 gm of concealed gold valued at Rs. 27,02,737 /- oo

payment of fine of Rs 5,50,000/-. The relevant paras are reproduced

hereunder:

t'4. We haue pensed tlte case record as uell as judgment passed

by the Hon'ble Supreme Court, Delhi in Om Prakash Bhatia's case.

Releuant interpretation of "prohibited goods", as made in para 9 of the

said judgfiEnt is reproduced below for readg reference:

" From the aforesaid definition, it can be stated that (a) if there is any

prohibition of import or export of goods under the Act or any other lou..t

for the time being in force, it unuld be considered to be prohibited

goods; and (b) this would not include anA such goods in respect of

whbh the conditions, subject to uthich the goods are imported or

exported, haue been complied with. This u.nuld mean that if the

conditions prescibed for import or export of goods are not complied

uith, it tuould be consid.ered to be prohibited goods. Thi.s unuld also be

clear from Section I 1 tuhich empoLuers the Central Gouernment to

prohibit either 'absolutely' or 'subject to such conditions' to be fulfilled

before or after clearance, a.s maA be specifi.ed in the nottfiration, the

import or export of the goods of ang specifi.ed desciption. The

notification can be issued for the purposes specilied in sub-section (2).

Hence, prohibition of importation or exportation could be subject to

certain prescibed conditions to be fulJilled before or after clearance of

goods. If conditions are not futfilled, it may amount to prohibited- goocls.

Ihis is olso mode clear bg thi.s Court in Sheikh Mohd. Omer u. Collector

of Custom.s, Calcutta and Others [(1970) 2 SCC 728] wherein it was

contended that the expression 'prohibition' used in Section 111(d) must

be considered as a total prohibition and that the expression does not

bing uithin iLs fold the restrictions imposed by clause (3) of the Import

(Control) Order, 1955. The Court negatiued the said contention and held

thus: -

'...What clau.se (d) of Sectian 111 says i.s that ang goods ulhich are

imported or attempted to be imported contrary to " ang prohibition

imposed bg any law for the time being in force in this country" i"s liabLe

\- J'B
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to be confiscated. "Any prohibition" referred to in that section appLies to

euery tApe of "prohibition". That prohibition mag be complete or partial.

Ang restriction on import or export A to an extent a prohibition. The

expression "ang prohibition" in Section 111(d) of the Customs Act, 1962

includes restric:tions. Merely because Section 3 of the Imports and

Exports (Control) Act, 1947, uses three different expressions

" prohibiting", " resticting" or "otheru-tise controlling ", tDe cannot cut

doun the amplitude of the uords "any prohibition" in Section 111(d) of

the Act. "Arut prohibition" means euery prohibition. In other u.tords all

tupes of prohib i.tions. Restictions is one tgpe of prohibition. From item

(l) of Schedule I, Port N to Import (Control) Order, 1955, it is clear thot

import of liuing animaLs of all sorts is prohibited. But certain exceptions

are prouided for. But nonetheless the prohibition continues".

5. Going bg the bare reading of the said interpretation, it can be

soid that in the definition of prohibited goods in terms of Section 2(33)

of the Customs Ac| 1962, ony such goods means ang such resticted

and prohibited goods and not ang other goods. It is ln this contest the

u.thole anaLqses of prohibited goods is made bg the Hon'ble Apex Court

and not in respect of any other goods other than prohibited and

restricted goods. Gold being a permitted goods for importation, cannot

be said to be restricted goods in applging such an interpretation but

ceiling on the maximum quantitg that could be imported could neuer be

equated uith restiction or prohibition to such importation. AdmittedLy,

appellant's intention to euade dutg bg suppressing such import is

apparent on record for u.hich Commi.ssioner (Appeals) has rightly

confirmed fine and penaLtg under reLeuant proui.sions of the Customs

Act but absolute confiscation of gold, uLhich is permitted to be imported

to India, soleLg on the ground that it tuas brought in conceolment cannot

be said to be in confirmity to la u.t or contradictory to decision of Hon'ble

Apex Court giuen in Om Prakash Bhatia's case. Hence the order. 
,i,,,. r,

6. Appeat LS dismissed and the Order-in-Oiginat Aro.

1/ SBA/ JC/ CUS/ 20 J 4, d.ated 27-5-20 i 4 passed bg the Comm,""fT"r' 
,t _,..ii ; , ' 

1. 

'

(Appeols) is herebg confirmed.." ,, ,.. a, ' o,

6. 1O It is further observed that in respect of absolute confiscation of'E{ry,.I'- - '

1121, the judgment pronounced on 05.05.2023 in respect of Civil Misc.

Review Application No. 15612022 filed at Hon'b1e High Court of Allahabad

sitting at Lucknow, by the Commissioner of Customs, Lucknow is relevant

wherein the Hon'ble High Court has upheld the decision of Hon'ble

'lribunal who had upheld the decision of Commissioner (Appeals) that gold

rs not prohibited item, it should be offered for redemption in terms of

Section 125 ol tl-re Customs Act,l962 and thus rejected the review
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application frled by the Commissioner of Customs, Lucknow . The relevant

paras of the judgment are reproduced hereunder:

"16. In the present case, the Commi'ssioner (Appeal,s) has held

that the gold is not a prohibited item, it should be offered for

redemption in terms of Section 125 of the Act. The Tribunal hos

recorded that the respondents had brought impugned Gold from

Bangkok to Gaga International Airport utithout declaing the same to

Customs Authoities and tllere was nothing to explain as to hout the

Custom.s authorities posted at Gaya International Airport could not

detect such huge quantifu of gold being remoued from Gaya

International Airport bg passengers on their arriual and there u)as no

explanation as to how the respondents procured gold before they

tuere intercepted at Mughalsarai Railway Station and the Tribunal

has di,smi.ssed the Appeab for the aforesaid rea.son and has afftrmed

tlte order passed by the Commissioner (Appeols) holding that the

import of gold was not prohibited under the Foreign Trade Polby or

ang other law and, therefore, there i.s no sufftcient ground for

absolute confiscatian of the gold.

17. Nothing uas ploced before thi.s Court to challenge the findtng of

the Commissioner (Appeals), which uas upheld bg the TibunaL, that

Gold i-s not a prohibited item, and nothing utas placed before this

Court to establi.sh that this finding of the Commlssioner (Appeals)

u)as u)rong or erroneous.

t'

(3{d

w

18. Euen if the goods in question had been brought into India without

follouing the conditiotts prescribed therefore and those foll within the

category of prohibited condition, Section 125 of the Act prouides that

the Adjudicating Olficer mag ghte to the ouner of such goods an

optian to paA Jine in tieu of conf*catian. Section 128 A of the Act

confers pou)ers on the Commissbner (Appeals/ to pass such order, as

he thinks just and proper, confwnirLg, modifuing or annulling the

decision or order appealed against. In the present case, the

Commissioner (Appeals) has modified the order of absolute

confiscation bg imposing penaltg in lieu thereof, tuhich uas well

u.tithin hb pouer as per Secti.on 128 A. The Trtbunal has affinned the

order of the Commi.ssioner (Appeals). Thi.s Court di.smissed the

further Appeal fiIed bg the Department, iinding no illegalitg in the

judgment passedby the Tibunal.

to t
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19. In uieu,t of the aforesatd discussion, u)e are of the uiew that the

order passed bg this Court refusing to interfere with the aforesaid

order passed bg the Tibunal does not suffer from ang error, much

less from an elTor apparent on the face of the record_.

20. The reuieu-t application lacks meits and, accordinglg, the same is

di.smissed. "

6. 1 1 Further, It is observed that in the decision vide Order

N o. 3 5 5 / 2022- cUS (wz) / ASRA/ MUMBAI, dated. 07 . | 2.2o 22 of t]ne principal

commissioner & ex-officio Additional secretar5r to Government of India, the

Hon'ble Revisionary Authority, after going through the details of the case

wherein the passenger had brought 02 gold bars of 01 kg each and 02 gold

bars of 10 tolas each totally weighing 2233.2 grams wrapped with white

coloured self-adhesive marking tape and concealed in both the watch

pockets of black coloured trousers worn by him, re\ring on various

decisions of High court and Apex court, has allowed gold to be redeemed

on pa1rment of redemption line. The relevant paras of the order are

reproduced hereunder:

" 1 6. Once goods are held to be prohibited., Section 125 still prouid.ed.
discretion to consider release of goods on red.emptinn fine. Hon,ble
Supreme Court in case of M/s Raj Grow Impex (CIVIL AppEAL NO(s).

2217-2218 of 2O21 Arising out of SLp(C) Nos. 14633-14634 of 202O_
Order dated I 7.06.202 1) hos laid down the conditions and
circumstances under uhich such discretion can be used., The same are
reproduced below:

71. Thus, u-then tt comes to dbcretion, the exerci_se thereof has to be

exerci.se is in furtherance of accomplbhment of the purpose und-erlging
conferment of such pouer. The requirements of reasonableness,
rationaLitg, impartialitg, fairness and equitg are inherent in any exercise
of discretion; such an exercbe can neuer be according to the piuate
opinion.

71.1. It is hardly of any debate that di,scretion has to be exercised.
judiciauslg and, for that matter, all the facts and all the releuant
sunounding factors as also the implbation of exercise of d.iscretion
either uay haue to be properlg weighed and. a balanced decbion is
required. to be taken.

s/49-47 I /CUS/AHD I 2025 -26

guided bg law; has to be according to the rules of reoson
and has to be based on the releuant considerations. The
di.scretion is essenttally the di.scernment of what i.s right and
and such discernment i-s the citical and cautious judgment of
correct and proper by differentiating between shadow and s
aLso between equitA and pretence. A holder of public office,
exerctstng di.scretion mnfened bg the statute, has to ensure that

and $\
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17.1 Gouernment further obserues that there are c@tena of
judgements, ouer a peiod of time, of the Hon'ble Courts and other

forums ruhich haue been categoical in the uieut that grant of the option

of redemption under Section 125 of the Custpms Act, 1962 can be

exercised in the interest of justice. Gouernment places reliance on some

of the judgements as under:

(a) In the case of Commissioner of Customs, Aliganj' Lucknou.t us

Rajesh Jhamatmal Bhat 2O22(382) E.L.T. 345 (All)' the Lucknow bench

of the Hon'ble High Court of Allahabad, has held at para 22 that

"Customs Exci,se & Seruice Tax Appellate Tibuna\ Allahabad has not

committed anA error in upholdirry the order dated 27-8-2018 pa-ssed by

the Commi,ssioner (Appeal-s) holding that Gold is not ct prohibited item

and, therefore, it should be offered for redemption in term's of Section

125 of the Act."

(b) The Hon'bte High Court of Judbature at Madras, in the

judgement in the case of ShikMastani Bi us. Principal Commissioner of

Customs, Chennai-I [2017(345) E.L.T. 201 (Mad) upheld the order of the

Appellate Authorifu allowing re-export of goll on payment of redemption

fine.

(c) The Hon'ble High Court of Kerala at Entakulam in the case of

R. Mohandas us. Commissioner of Cochin [2O16(336) E.L.T. 399 (Ker)]

ha.s, obserued at para 8 that "The intention of Section 125 is that, after

adjudication, the Custom.s Authoritg i-s bound to release the goods to

ang person from whose custody such goods haue been seized . '"

(d) Also, in the ca,se of Union of India us Dhanak M l?amji

[2010(252) E.L.T. A1O2 (SC)], the Hon'ble Apex Court uide its judgement

dated O8.O3.2O1O upheld the decision of the Hon'ble High Courl of

Judbature at Bombay [2OO9(248) E.L.T. 127 (Bom)], and approued

redemption of absolutelg conilscated goods to the passanger'

18.1 For the rea.sorts cited aboue, Gouernment finds that this is not

a ca.se of impersonation as conshued bg the louer authorities' Also, for
the reasons cited aboue, it unuld be inappropriate to term the appellant

as habitual offender. In the instant case, the impugned gold bars tuere

kept bg the applicant on his person i.e., in the pockets of the pants uorn

by him. Gouemment obserues that sometimes passengers resort to such

innouatiue methods to keep their ualuables / precious possesslons -sa.fe.

Also, considerirLg the i.ssue of paity and fairutess as mentioned aboue'

Gouernment finds that this is a case of non-declaration of gold'

18.2 Gouernment finds that atl these facts haue not been properlg

considered by the louer authoities uhile absolutely confiscating the

(O2) tun FM gotd bars of I kg each and tu.to gold bars of 1O tola^s each,

totallg uteighing 2233.2 grams and ualued at Rs 58,26,977/ -' Aiso,

obseruing the ratb of the judicial pronouncements cited aboue'

Gouernment arriues at the conclusion that decisian to grant the option of

redemption unuld be appropiate in the facts and circumstances of the

instant case. Therefore, the Gouernment maintains confiscation of gold

bars but allows the impugned gold bars to be redeemed on pagment of

a redemption ftne.

@ I
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19 The Gouernment Jinds thot the penaltg of Rs 6,00,O00/ -

imposed under Section 112 (a) & (b) bg the oiginal authoritg and
upheld bg the AA is commensurate u-tith the omission and commissions
committed. Gouemment finds the quantity of the penalfu as appropriate.

20. In uieu.t of the aboue, the Gouemment modifies the OIA pa,ssed
by the AA to the extent of absolute confiscation of the gold bars i.e. (O2)

ttuo FM gold bars of I kg each and tu.to gold bars of 1O tolas each,
totallg uteighing 2233.2 grams and ualued at Rs 58,26,972/- and
granLs an option to the applicant to redeem the same on pagment of a
redemption .fine of Rs 12,0O,00O/- (Rupees Tu.elue Lakhs only). The
penaltg of Rs 6,00,OO0/- imposed bg OAA and upheld bg AA is
sustained.

21

terms."
Accordingly, Reuision Application i.s decided on the aboue

6.12 Further, It is observed that in the recent decision vide Order No

5t6-5t7/2O23-CUS (WZ)/ASRA/MUMBAI, dated 30.06.2023 of the

Principal Commissioner & ex-offrcio Additional Secretary to Government of

India, the Hon'ble Revisionary Authority, after going through the details of

the case wherein the passenger was wearing brown coloured cloth belt

fastened around her abdomen and when the belt was cut open resulted in

recovery of brown coloured powder with water pasted in glue, purported to

containing gold weighing 2800 grams (gross). The Hon'ble revisionary

authority relying on various decisions of High Court and Apex Court, has

allowed gold to be redeemed on pa5rment of redemption fine. The relevant

paras of the order are reproduced hereunder:

Order dated 17.06.2021) ha,s laid down the condittons

circum^stances under uhich such di"scretion can be used. The samq

and-l'

reproduced belou:

71. Thus, when it comes to dbcretton, the exercise thereof has to olb2t
gui-ded bg laut; has to be according to the rules of reason and justice;

and has to be based on the releuant collsid.erations. The exercise of

discretion i.s essentinlly the dbcernment of uhat i"s right and proper;

and such discernment i,s the citical and cautiaus judgment of uhat is

,/ correct and proper by differentiating between shodout and substance as

also between equtty and pretence. A holder of publb office, uhen

exercbing dbcretion confened bA the statute, has to ensure that such

exercbe is in furtherance of accomplishment of the purpose undertging

.are
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conferment of such pou)er. The requirements of rea_sonabLerrcss,

rationalttA, impartiality, faimess and. equitg ore inherent in ang exercise

of di,scretion; such an exercise can neuer be according to the priuctte

opinion.

7I - 1 . It is h.ardlg of ang debate that d"iscreti.on has to be exerc:.i_sed

judiciouslg and, for that matter, all the facts and- all the reLeuant

surrounding factors as also the implication of exercise of dlscreti.on

either uay haue to be properly u.teighed. and. a baLanced. clecbiort i.s

required to be taken..

11. A plain reading of Section 125 shows that the Ad"judicoting

Authoritg i.s bound to giue an option of red,emption when the goods are

not subject to ang prohibitton. In case of prohibited. good,s, such tts, the

gold, the Adjudicating Authoity may allout redemption. There is no bar
on the Adjudicating Authoitg ailowing red.emption of prohibited good.s.

Thi's exercise of di'scretion uirt depend- on the nature of goods antr the

nature of prohibition. For instance, spuious drugs, arms, ammunition,

hazardous goods, contaminated flora or faunq food uthich d.oes not

meet the food safety standards, etc. are harmful to the societg if
allowed to find their uay into the domestic market. On the other hand,

release of certain goods on redemption ftne, euen though the same

becomes prohibited as condition of import haue not been sati.sfied, mag

not be hannful to the societg at large. Thus, Adjudicating Authoity can

allow redemption under Section 125 of any goods which are prohibited

either under the Customs Act or anA other low on pogment of fine.

12.1 Goueftiment further obsentes that there ore catena of

judgements, ouer a period of time, of the Hon'ble Courts and ather

forums which haue been cotegoricaL in the uieu.t that grant of the option

of redemption under Section 125 of the Customs Act, 1962 cqn be

excercised in the interest of justice. Gouentment places reliance on some

of the judgements as undet

(a) In the case of Commi-ssioner of Customs, Altganj, Luckno ut us

Rajesh Jhamatmal Bhot 2022(382) E.L.T. 345 (All), the Lucknotu betnch

of the Hon'ble High Court of Allahabad, hct-s held at para 22 that

"Customs Excise & Seruice Tax AppeLlate Tribunal, Allahabad has not

committed anA error in upholding tlrc order dated 27-8-2O18 passed bg

the Commissioner (Appeals) holding that Gold i.s not ct prohibited it:em

and, therefore, it should be offered for redemption in terms of Section

125 of the Act."

..f.?6il
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(b) The Hon'b\e High Court of Judicature at Madras' in the

judgementinthecaseofshikMastaniBius.HncipalCommissionerof

Customs, ChennaiJ [2017(345) E.L.T. 2Ol (Mad) upheld the order of the

Appettate Authoifu attowing re-export of gotd on pagment of redemption

fine.

(c) The Hon'ble High Court of Kerala at Ernakulam in the case of

R. Mohandas us. Commissio ner of Cochin [2016(336) E'L'T' 399 (Ker)]

has, obserued. at para 8 that "The intention of Section 125 is that' after

adjudication, the Customs Authoritg is bound to release the goods to

ang person from uhose custodg such goods haue been seized" '"

(d') Also' in the case of tJnion of India us Dhanak M Ramji

[2O10(252) E.L.T. A1O2 (SC)], the Hon'ble Apex Court uide its judgement

d.ated O8.O3.2O1O uphetd- the deci'sion of the Hon'bte High Court of

Judicature at Bombag [2OOg(248) E.L.T. 127 (Bom)], and approued

redemption of obsolutely confiscated goods to the passanger'

12.2 Gouernment, obseruing the ratios of the aboue judicial

pronouncements, arriues at the corrclusion that deci-ston to grant the

option of redemption would be appropriate in the facts and

circum-stances of the instant case.

1 3 Gouentment notes that the quantity of impugned gold dust

(conuerted into bars) under tmport, is neither substantial nor in

commercial quantitg. The appellant claimed ouLnership of the impugned

gold and stated that the same was brought for marriage purpose. There

are no other claimants of the said gold. There i,s no allegation that the

appellants are habitual offenders and u.ta,s inuolued in similar offence

earlier. The fact of the case indicates that it i.s a case of non-declaration

of gold, rather than a case of smuggling for commercial considerations.

The absolute confrscation of the impugned gold, leading to

dispossession of the gold in the instant case ls therefore hcLrsh and

reasonctble. Gouernment considers granting an option to the appe

redeem the gold on paAment of a suitable redemption fine, as

would be more reasonable and judbious.

4

14. In uiew of aboue, the Gouernment modifies the impugned or' e

of the Appellate Authoritg in respect of the impugned gold sebed from

the appellant. The seized gold from the appellant 1 i.e. impugned gold

bars u.teighirLg 1417.6189 gram.s with puritg of 994.4O% and 01 muster

weighing 19. 1384 grams uith puitg of 981.40%, totaLlg u-teighing

1478.3415 grams and totallg ualued at Rs 41,O7,735/- is alloued to be

t

i,

t,L t
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redeemed on paAment of a fine of Rs 8,10,OOO/- (Rupees Eight LakhTen Thousand only).,,

6. 13 Further, the principal Commissioner & ex-officio Addil.ional
Secretary to Government of India in the Order No 3gO / 2O22-CUS
(WZ)/ASRA/MUMBAI, dated 14.12.2022, wherein the applicant was
carrying 270 grams of gold dust which has been ingeniously concealed by
pasting it with glue in between two T shirt worn by him, had finally hcld
that since the appellant is not a habitual 0ffendcr and was not involvcd in
the similar offence earlier and it is a case of non declaration of gold, rather
than a case of smuggling for commercial considerations. With this
observation absorute confiscation was set aside and gold was alrowec.r to rre
redeemed on payment of redemption fine

6'14 Further, the principal commissioner & ex-officio Additionai
Secretary to Government of India in the Order No 67 /2O23-CUS
(wz)/ASRA/MUMBAI, dated 30.01.2 o23,on recovery of two gord bars of 01

kg each aod 02 gold bars of 10 tolas each concealed in the pant worn,
totally weighing 2232 grams valued at Rs 58,23,8 46/- wpLteld the dccisron

of Appellate Authority arlowing redemption of gord bars on payment or-

redemption fine of Rs 11,00,oo0/- and upheld the penalty of Rs 6,o0,oo0/-

imposed by the Original Adjudicating Authority and upheld by the

Appellate Authority observing that the concealment was not ingenious, rhc

passenger was not habitual offender and involved in the similar offcnce

earlier, there was nothing on record that he was part of an organisr:d.

smuggling syndicate. The Government found that this was a case of non-

declaration of gold and held that absolute confiscation of the impugncd

gold leading to dispossession of gold would be harsh and not reasonablc.

With this observation the order of Appellate Authority granting an oplion to

redeem the gold on payment of redemption fine was upheld.

. .. 6-15 Further, the Principal Commissioner & ex-officto Additional
' .:,r 1

. . u 

i.l S9c.t.trry to Government of India in the recent decision vide Ordcr No

' -,! ' 68/2o24-cus (WZ)/ASRA/MUMBAI, dated 24.01.2024, tn the case oI Mr

. 1.,'. Kdsmani Asif Abdwl Aziz wherein the passenger had kept thrce gold

kadiwali chains and two gold pendants in a transparent plastic pouch kcpt

in pant pocket totally weighing 1200 grams of 24 kt having 999.o purity

valued at Rs. 35,22,816/- (Tariff value) and Rs. 39,o2,4oo1- (Market value)

had frnally held that since quantum of goid is not commcrcial anc.l t hc

applicantwaslnpossessionofinvoiccforpurchasco[goldjewcilary,

concealment was not ingenious, the passanger ts not a habrtual offcnder

and was not involved in the similar offence earlier and not a part of
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edemption of 01 Gold Cut Bar weighing 167.100 grams having purity

999 /24Kt. having Market Value of Rs.16,43,429 /- arrd Tariff Value of Rs.

74,93,393/-, on payment of fine of Rs3,00,O00/- in addition to and any
other charges payable in respect of the goods as per Section 125(2) of the

Customs Act, ).962.

s/49-47 l/CUS/AHDl2025 _26
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organrsed smuggling syndicate' it is a case of non-declaration of gold'

ral hcr than a case of smuggling for commerciai considerations With this

obscrvatiorl absoltlte confiscation was set aside and gold was allowed to be

redeemed on payment of redemption fine'

6.16 In view of above decisions of the Principai Commissioner & ex-

officio Additional Secretary to Government of India' I am of the considered

view that in presr:nt case also there is no allegation that the appeilant is

habitualoffenderanclwasinvolvedinsimilaroffenceearlier.Theappellant

was not a part of organised smuggling syndicate The appeilant during

adjudication as record ed in the impugned order has submitted that he

carnc lrorn Kuwart lo India and 01 cut Gold Bar brought which is not in

commercial quantity. He has produced the Bills of purchase gold' He also

submitted that he is an eligible passenger and illiterate person was unable

to declare goods due to ignorance of Customs Rules and regulations Thus'

there is no displrte in respect of the ownership of the seized gold The

appellantwasnotacarrier.Thereisnothingonrecordtosuggestthatthe

concealment was ingenious. The investigation of the case has not brought

any smuggling angle but the investigation suggest that this is case of non-

cleclaration of gold with intention of non-payment of Customs duty'

Further, a copy of appeal memorandum was forwarded to the adjudicating

authority for his comment and submission of case laws on similar matter

but no reply was received till date. The fact of the present case also

rndicates that it js a case of non-declaration of go1d, rather than a case of

smuggling for commercial consideration. The absolute confiscation of

impugned go1d, leading to dispossession of the gold in the instant case is,

therefore, harsh. Therefore, following the decisions of Principal

Commissioner & ex-officio Additional Secretary to Government of India, the

decision of I{on'ble High Court of Allahabad sitting at Lucknow in the Civil.,,r ., 
_-,..

Misc Review Apptication No 15612022 filed by Commissioner of Cus$'urs,. '..' ' 
,

l.ucknow. and the dccision of Honble Tribunal. Ahmedabad and Mumbar'.o :',i; 
tlf

as dctailed irr llre abovc paras, I am of the considered view thal. lh. t-r 
1;,

absolute confiscation of 01 Gold Cut Bar weighing 167 .lOO g..-" h.Vfi!. , i'-
purity 999/24Kt. having Market Value of Rs.76,43,429l- and Tariff Value

of Rs. 14,93,393/- is harsh. I, therefore, set aside the absolute confiscation

ordered by the adjudicating authority in the impugned order and allow



6.16 In respect of
observed that the ryI i:"-r'],,ril ":#"#il,T":.:;,.;.J
281012g0Z665 of Sta

hadcraimedo*,"."n,o"o{o:"ffi '.:l::#,^ff 
iJjr;;:::,:Tl,#jthrough the recent decision vide order No 404-405 / 2023-Cus(*Z)/ASRA/MUMBAI dated 30.03.2 023 0f the principal commissioner &ex-officio Additional Secretary to Govemment of India, the Ho,,bleRevisionary Authority, after observing that the passenger was having

resident status of Doh a/eatar, allowed re_export ofgoods. In view of above,
I a-llow re-export of seized gold on paJrment of redemption fine as discussed
above and any other charges payable in respect ofthe impugned gold.

6.17 Further, in respect of imposition of penalty amounting to
Rs4,00,000/- on the appellant for non_declaration of O 1 Gold Cut Bar
weighing 167'1oo grams having purity 999/24Kt. having Market Value of
Rs.16,43,429/- and Tariff Value of Rs. 14,93,393/_, following the decisions
of Principal commissioner & ex-officio Additionar Secretary to Goveroment
of India, the decision of Hon'ble High court of Aliahabad sitting
Lucknow in the Civil Misc Review Application No 15612022 fi,led,

at

by

5'

commissioner of customs, Lucknow, and the decision of Hon,ble Tribunal,

Ahmedabad, Mumbai and Allahabad as detailed in the above paras, I am of

the considered view that penalty of Rs. 4,00,0O0/- ordered by the

adjudicating authority in the impugned order is harsh. Therefore, I reduce

the penalty to Rs. 1,25,000/-.

6.18 The fine and penalty of the above amount will not only eliminate

any profit margin, if any, but will also have a positive effect on the

applicant to ensure strict compliance of law in future.

7. In view of above the appeal filed by the appellant is disposed of in

the above terms.

ATTESTED
o
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srdrrcl, RE;JTTTENDENT (AMIT G

COMMISSIONER (APPEAI,S)

CUSTOMS, AHMEDABAD.

Dated -72.O2.2026
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To,
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F.No. s/4e_47 1 / cus/AHD I 2o2s-3gei\l

Shri Bapulal PraiaPatr,

Resi: Village-Anjana, Post-Anjana'

i"t =it-Cuitti, 
Banswara' Rajasthan-327032'
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4. Guard File

Rishikesh J Mehra, B/ 1103' Dev Vihaan'

blrri"J s;' pve Residencv, Motera S-tadium Road'

M;;;;, sabirmati, Ahmedabad-38ooo5

Cot'v to:

firn*ancipal chief commissioner of Customs Gujarat' Customs

House, Ahmedabad'

2. The Principai Commissioner of Customs' Customs' Ahmedabad'

l. The Joint/Additional Commissioner of Customs' Ahmedabad'
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