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oiA No MIJN-CUSTM-000-APP-034-25-26

1 q6 qFd irs qft'& Frcff wq}{ & ftTq W( dAqrffeftffi&ilcq6 TTIT

a.

fhis co py is granted free of cost for the private use of the persorr to whom it is issued

7 $clro-@ B{ltlBqq rgez 01 qR-{ tzg i* d' (1) (sq1 s{r}flernr

*ffi- & qrq-d & sqq i o1{ qm {s 3ae{r t srqi ol t{rEd rr6(s o-rm d d
{s qrt{r e1 qrR' +1 drss q 3 qd-i } ercq erqt vfosu€g-fi sfue ten+fi dqrtEqr,

t{fl rtardq, r{rv-q l4qFr, *iqE qrrf, q{ fad} o1 g-<flqq sair{ trqa ar so? ?.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the

following cateqories of cases, any person aggrieved by this ord(:r can prefer a Revision

Applicatron to The Additional Secretary/Joint Secretary (Revisicn Application), Ministry

of Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from

the date of communication of the order.

fi,/ftfua eqltla .vI ,/ Ord e r re lating to

(E'( di-q F sq ii-.il-ffi fficrd.
(a) any goods im ported

{q qr{d q qrurn ffit1f -fa$ srer C ora ,rqr dFo-q urro d s rldq R{FI qr goft

i w irr qr ss rrdq R{Fr q{ sdrt qri } fuq 3rdlerd qre smt q "ni 
qt qr gs

rmq e{T:r qt sort rrc cro a1 qnr t or0lgm crd € ad d.
any goods loaded in a conveyance for importation into India, but which are not unioaded

at their place of destination in india or so much of the quantity of such goods as has not

been unloaded at any such destination if goods unloaded at such destination are short

of the quantity required to be unloaded at txat destination.

i,r i il@ oiEiFqq, igoiE;tirq f d.tr BlrEergF s-{Ts 'rc-F
S a-oa E"o

ol sr+cqfi

(c) Payment of drawback as provided in Chapter X of Customs Acl, 1962 and the rules made

thereu nd e r,

, igrfteror r{raA q{ s.ra ffi ,Tsq u-qa ,r\'{T frm 3td

t3q61 ini" e1 qic.n .fit sq & s1r flsfrRn orrrqm s(fl d? qrfts ,

lThe revision application should be in such form and shall be verified in such manner as

lmay be specified in the relevant rules and should be accompani{ld by :

rol I otC o1 c€J8zo a rrd q.6 rf{ffft i i; 3{{la fiEfka ful ,rq or{vR {s
a qfuqi, fueot \'6 sfil C qfls ft 6l ;qp6q 1Co Boz trn il+ q-rftq.

(a) 4 copies of this order, bearing Court Fee Stamp of paise Fifty only in one copy as

(

b

l
(E)

prescribed under Schedule 1 item 6 of the Court Fee Act, 187C.

tlE& (R sr?l {d 3{T qfa4

'iOl ' 
e copies of the Orde'-in-Orrginal, rn addrtisn t',l_.

g1 garlaq & ftc eG-{i o1 a qiilqi

o relevant docunrents, if any

(c) 4 copies of the Application for Revision

(!'i' grrleiu'i 3{ilartnrc-i# ftq tflrqrq].@ erf}i+qq, D6z 9t* d erq

rdla, ots,aw,qdi.fkftBE q<l& sN&.:+tfir e{rmtfrs.200/.(FqqAqtlq;DqTt.1000/-

(Fqq q6 EErs Er, ;, Iilsr r{i rmor fr, € sq ftra {.mn a' qqlFrd qerr A.ent.o o1 d qfrqr.

qfr go, qlrn rrqr qq, 6fl-ql ml aE s1 nft elrr sqq \'o (rcr qt sqQ oq E] d N m1-s e
ssi o.zoor- efrrqFaqoons € 

"6q5 
fr fr qffs'& Fqfrs.r000/-

The duplicate copy cf the T,R.6 challan evidencing payment lf Rs.200/- (Rupees two

Hundred only) or Rs.1,000/- (Rupees one thousand only) as th3 case may be, under the

Head of other receipts, fees, fines, forfeitures and l,liscellan€ous Items being the fee

prescribed in the Customs Act, 1962 (as amended) for filing 3 Revision Application. If
the amount of duty and interest demanded, fine or penalty leVied is one lakh rupees or

less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.
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OIA No. MUN-Cl.lS I M-()00-AI)P-01'+-15-26

(c)

(s)

(d)

6

[d q. 2 0 .l ut{ (fta ulEd & 'irotat
o{ar qtqd d, s-61{ i qla eti oqlft ttr4

ra+{T € 3n66 rrqv o-w d d d'tilqnp
3{fta FTd d}.9.-3 A flEr$'6, atdfq sarrq {-tr'
Frsfrfuo q-i rrc a{fif, ot soA t
In respect of cases other than these mentlon

aggrieved by this order can file an appeal under

1962 in form C.A.-3 before the CLStoms, Excise

rrRiF uq rsez q,l qr{l 129 ( trt &

rit $dr ot orrJl(t 'rtivorq S eq&I

ed under item 2 above, anY Person

Section 129 A(1) of the Customs Act,

and Service Tax Appellate Tribunal at

l

the following address :

ts-flr( {@ E &tt customs. Excise & Service Tax Appellate

Tribu na l, West Zonal Benchrrfifilqr{ft-+-{% qfM 8*q fi-d

{ftr-d, E-gqrfr qqr. fi=oe Fntrgrn 2ud Floor, Bahumali Bhava n,

Nr.Girdhar Naga r Brldge, Asarwa,

Ahmedabad-380 016
gO, +Ril{df, 3fdq GitA- 'r 8 c 0l 6

dlq{-cE 1e 62 01 Er{l 12 , dfqr{,q 3ifi{ftTq, 1e6z

os di qrRc-qf{l 12 9 c (1) A .:r{lq .rfi-o & flq FrsftR{a {w s
Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of

the Customs Act, 1962 shall be acr:ompanied by a fee of -

6 qt[ld $ q-6r t&dt diqroo efuor8 gm qtm wr ro@ 3{) s drN-i

dqT f,rnqT ,r'qr rc 61 afq qiq -cfr{I Fqq ql s{€ 6q d d !16 6Er{ Fqq

(a) where the amount of duty and interest demanded and penalty levied by any o fficer of

Customs in the case to which the appeal relates is five lakh rupees or less' one thousand

rupees;

f{

9q(6)o.r{

(o)

(ts ermf, o qlqd q6r

(r) 3flfr-f, SE a qrIld A qdi

gffi

gl{T qlrll ,rqt {@ oirr aro l
qqrq 6rc1 € qflro I

dqT eFTrqT rrql 6s 61 roq qtE or€ Fqq € erlero 6l Aftt{ sqd

a d d; qi" n-gR dqs

(b) where the amount of duty and interest 4"..n anded and penalty levred by any officer of

Customs in the case to which the appeal relates is more than five lakh rupees but not

qFfl rtrr {@' .vl{ qlv
{S rlvlN 5qq .

exceeding fifty lakh rupees, five thousand rupees;

fltfl iilrrvlco 'rfirorfl aq
dqr ornql rrqr {s al {oq qqm drt{ Fqg € rinro E] .il;

where the amount of duty and lnterest demanded and penalty levied by any officer of

customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

{s lq lca i; *:.0 ,, , ,r r.l r:i ,,lr :r ., /l lao, UJLlrj Ii,r'.1 r)

qr, ro b-+o qs R=qrq fr t, 3rdlf, {€lT qlqln

An appeal against this order shall lie be tre fr O,rnaion pav,r]ent oif O"z" rll ttre oLrly dernand(ld wlre.e tlr,ly

rl', rlt(ij J, ,ro.ttilr ,t,tl

fore'

or duty and penalty are in dispute, or penal-y, where penalty alone is rn drspute

t{r{T l2e (q) 3]{t o Jrfo ffie-rur fr sqsi ilw nelo qrtrc qz- ao) to
3aa{r & ffis qr qoftq'o]{r{Rt &

qr6rrlf,Irdii{fr fts
ftq qr r4ill orq rd"rq & lils Ffl{ .rq 3{frd : - uudT ({4)

trIqq sai{r & sIq $qq qi-4 {} or {i6 lfl so'/ d'l srltq.:rffoqt.{ra-fi
tJnder section 129 (a) of the said Act, evcry app

f

licatron made before the Appellate Tr b!nal

(a)

(b)
in an appeal for grant of staY or

for restoration of an aPpeal or a

for rect ficatron of mistake or lor any other purposc; or

n applic;rtron sh€ll be_-a-ccoJnpanieq by 9-lgg lrlllver.llu!dred rL4J(rc5

+-t-t

*

*
{rl
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olA No. MLJN-CUSTN{-000-APP-034-25-26

ORDER-IN-APPEAL

i. M/s Shrcc Bharka (lndia) LLd, Bazar No' 2, Bhul;alganj' Bhilwara'

l?ajasthan-31 l OO 1 (lBC 1305000595) (hereinafter referred to as 'the Appellant',/

'exporter')havctiledthepresentappealchallengingtheOrder-in-Original

bearing No. MCH/AD.] l^DC lMKl214l20'23-24 dated 30.1'.2023 (hereinafter

refr:rrcd to as ,thc impugned order') passed by the Additiolral commissioner,

CuSloms,Mundra(hereinafterreferredtoas.adjudicatingarrthority,).

2. Facts o[ thc casc, in brief, are that the Appellant are engaged in

manufacture of various types of fabric and clearance/ suppllr thereof for export

as l.'cll as in clomestic market. During the period from July ''2O 17 to September

2017, the exporter had simultaneously claimed drawback urtder category 'A' as

well as inpur tax credit of IGST and cGST in the GSTR 38 rt:turn filed by them

an<.lCDNVATCrcditinthcTRANlofthcstockavailablewiththemaSon

:\{).06.2017.

2.1 An intclligence collected and dcveloped by the officers of Directorate of

Revcnue Intciligence, Jaipur (herern after referred as "DRI" ) indicated thal some

exportcrs of Yarns, Textiles and Fabric'have wrongly availecl drawback against

the goods exported dur:ing the period from July-2O77 to September-2O|7 ' After

enactmcnt. of clST law, lor the period, from Lluly-2o17 to S€ptember-2ol7, lhe

governmcnU conttnued- two drawback categories, drawback under Category A''

i.c. highcr ratc of drawback and categoty "B" i e lower rate of drawback'

Howcvcr, for claiming drawback under category'A', exporter had to provide/give

an unclertaking that no CDNVAT Crcdit / Input Tax Credit was availed in respect

of thc inputs / input scrvices used for making such export supplies The

c.xportc'r, during the period from July,2o17 to September2oTT Llad claimed both

i.e., drawback under category A'as weil as input tax credit of GGST and IGST.

In order to ascertain the legality of claim of the exporter rrnder drawback at

higher rate / category A, during the relevant period the matter was thoroughly

cxamincd with reference to Duty Drau'back Schedule, GST TRAN-1, GSTR-3B

rcturn, GSTIT 2A return, relevant Notifications and technical sources'

2.2 ',lhe appcllant had becn exporting ot.:rer woven Fabric of Synthetic Staple

fibnrs under thc tariff heading 55151 190 and claiming drawback under r9]eva1f

Page4of.:$5



OIA No. MUN-CUSTM-000-APP-034-25-26

Drawback serial Numbers of the drawback schedule. Relevant entries of

drawback schedule 2016 are reproduced as under:

Desctip
Goods

ono nit

b

Drow oc en CENVA

ocility hos been ovoiled

Dro ock Drowbdc

Rote (ln %) cop per uni

in Rs. (l)
4)

Drowback
Rote (ln %)

(6)

Dro oc

cop per un,

irt lls. (<)

7

11.6

I

15025S Containing
or more
we ight

o( K9 8.5% 55

yn thetic Stapl

bre (Dyed)

8.5% 1.8% 11.5

2.3 On analysis of the TRAN - 1, GSTR-2A & GSTR-3B returns of M/s Shree

Bharka (lndia) Ltd, it emerged that the exporter has availed CENVAT Credit on

46,762 Kgs of Yarn (Raw Materials) of Raw Materials available with them as on

30.06.2017 in the TRAN-1 filed by them and had availed all the Input Tax credit

available to them against the purchase of raw materials/ inputs & input services

made, by them during the period from July 2077 to September 2017. Further,

from the Shipping Bilis, it was also gathered that during the period from July

2Ol7 to September-2O17, exporter has availed duty drawback at higher rate, i.e.

category ,A,of the drawback schedule (551502A & 551506A). In order to further

ascertain the eligibility of the exporter to avail of export incentive i.e. Duty

Drawback under Category "A", summons dated 22.03.2022 to appear on

30.O3.2022 was issued in compiiancr: of which Shri Navin Khandelwal, Accounts

Manager, M/s. Shree Bharka (lndia) Ltd appeared on 30.03.2022 to tender

voluntary statement under Section 108 oi the Customs Act, 1962.

2.4 Statement of Shri Navin Khandelwal, Accounts Manager of the exporter

was recorded on 30.03.2022 under Section 108 of the Customs Act, 7962,

wherein, he inter alia stated that:

(3i

1.8%

Y

o

1 5

il
,,

qffi
S+:\r

\s=

I

hos not been
en CENvA

A
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OIA No. M[JN-CUSl'N'l-000- APP -034-25 -26

He is Accounts Manager in M/s Shree Bharka (lndia) Ltd. and he looks

after accounts / finance, GST & Customs related work i:r the company. He

reports to the promoters of the company for any work.

M/s Shree Bharka (lndia) Ltd. was incorporated in the'rear 1995 however

the company started its operations in year 2005. The Directors of the

company are Shri Sandeep Kotharr, Shri Saurabh Kothari and Smt.

Shikha Kothari. The company is engaged in business of manufacture of

synthetic Suiting Fabric and its export as well as dome stic sale. They are

holding IEC 1305000595. In GST regime, they are regi:itered at Bhilwara,

Rajasthan and have GSTN 08AADCS1752RLZT. Once the order is received

from foreign buyers, raw material was procured and rveaving is done in

their in-house plant. After weaving Grey Fabric is senl. for processing on

job work basis. After processing goods returned to tht'ir plant and there

cutting & packing of the goods is done before clearattce for export and

domestic market.

The raw material procured by the company for manufacture of Polyester

and Polyester Viscose Fabric is Yarn.

They manufacture Polyester and Polyester Viscose StLiting Fabric using

dyed and grey yarns. After purchasing, weaving of yaI'n is done through

looms installed in their factory. After weaving grey fabric is sent for

processing/ finishing on job work basis. Processing irtvolves dyeing and

finishing of fabric. Fabric thus manufactured is dispat<:hed for export and

domestic market.

On being asked as to how much time does it take to manufacture Suiting

Fabric from yarn, he stated that from the date yarn is procured, in general

it takes around 30 days to manufacture fabric out of yrrrn as they have to

utilize services of processing house.

Their major suppliers of yarn are M/s Sangam India Ltd., M/s Rajasthan

Textiie Mills, Birla Textile Mills, M/s Kanchan India Ltd., Banswara Syntex

ctc

They are indulged in manufacturing of Polyester ancl Polyester Viscose

Suiting Fabric.

On being asked ',r.-hether any finished goods are being exported by M/s

Shree Bharka (lndia) Ltd., he stated that Polyester anC Polyester Viscose

'siting Fabric are being exported by Il4/s Shree Bharka (lndia) Ltd.

On being asked whether any finished goods are domes;ticaliy soid by M/s

Shree Bharka (lndia) Ltd., he stated that along with t:xport, they supply

Polyester and Polyester Viscose Suiting Fabric in tht: domestlc 
T_art9!..
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Approximately 85% of the total sale accounts for Export whereas 15% of

total sale accounts for domestic clearance.

r On being asked what are the inputs/input services being used ur

manufacture of finished goods, he stalcd that Yarn is thcir main input. I{t:

lurther stated that they also avail scrvices like Job work, couricr, sea

Freight Services and other corrsulting services of Chartered AccountanL.

. on being asked to state the inputs/ input servicers on which Inpul'I'ax

credit (lTC) is being availed by M/s.shree Bharka (lndia) Ltd., he stated

that they are availing ITC on all eligible goods anrl serviccs as mcntionccl

above.

. on being asked whether the inputs / input sc.rvices wcre procurt-'d

separately for manufacture of Polycster and Polyester viscosc Suiting

Fabric (finished goods) intended for export and for domestic clearatrcc, hc

stated that they procured inputs/ inputs services commonly for finished

goods intended for export and domestic clearance. Further, he statcd that

they do not maintain any separatc records for the inputs and input

services used for manuflacturt: of goods supplied in dorrr<:stic marl<t:t antl

exported by them.

. On being asked as to how much CIINVA'I' credit rvas carricd foru'r:rd bv

them in TRAN-i filed in b-.Y.2ol7 1i3 atthc timc of implcrncntation o1-GS'l'

and to provide copy of TRAN- I , central Excisc and Servicc Tax returns o[

June-2O 17 Iiled by them, he stated that TRAN-1 return was filed by them

or L8.72.2017. Further, M/ s. Shrec Bharka (lndia) I-td. had carriccl

forward CENVAT credit of Rs. 8,8 1 ,40 I / whcreas Rs. 29,u5,775l - as VA'l'

credit. He further submitted Servicc return lor the month of Junc 17.

However, central Excise return lor thc month .June 17 was not availablc

with him at that time. Purther, he stated that they had iiled Nil Ccntral

Excise return for the month ol June 17.

. On being asked to provide inpul oulput ratio ol thc goocis manltfzrt:tured

by them, he stated that lor suiting, from 250 grams o[ Yartr Lhc-y

manufacture fabric of 1 Mtr length. During this process wastagc came to

around 27o. Further during the process ol finishing, ilround 4 -St'h of

shrinkage took place. After fit-rishing, around O.5% of wastagc also took

place.

r On being asked to submit purchase ordcrs M/s Shrec Bharka (lndi.t) Ltd

received from its buyers, he stated that thcy did not rcccivc any purchasr:

!., from their buyers as most ol their buycrs were lhcir lorrg'timt:

lr: s:;
rj+

$
rt

,.',
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OIA No. MUN-CtISTNI-000-APP-014-25-26

customcrs. The finished goods werc sold on the basir; of orders placed

Vcrbally or through mobilc phone.

On bcing asked to providc dctails of Input Tax Credit avttiled by M/s Shree

i-lharka (lndia) Ltd during July 2017 to September 2017 along with

documents supporting their claim, he stated that they L,ave availed all the

ITC available to them during the month from July 17 tc Sept 17. Further,

hc submittcd copy oi GSTR 3ts returns for the month of July 2O17 to

Scptembcr 2017 as per which, total credit avaik,d by them was

I.Is.3,ti9,3ii,912l- (July-2O17 Rs. 63,22,O211-, August-2O17,

1 ,77 ,oO,062 / - & Se ptember-2}77 1 ,49 ,16,829 / -l'.

I'le lurthcr stated that they have availed all the credit a.railabie to them in

the GSTR 2A, in the GSTR 3Et during the month from July-2O17 to Sept-

2017.

l lc statcd that thelr did not import any raw material tLence they did not

avail Input Tax Credit on the imported raw materials.

On being asked whether M/s Shree Bharka (lndia) Lt<l. had availed any

[rcncfit of rcfund during thc pcriod irom .Iuly *Sept 2017, he stated that

1.hey had claimcd rcfund of thc credit availed by them during the period

starting from .July .2017 to Sept- 2017. However, refund of IGST & CGST

part was rejected whereas the SGSI'part was sanctioned to them. He

submittcd copies of RFD 06 for the period from Ju1y,20 l7 to Sept, 2017.

On being asked to provide details of Export made b5' them during the

month of .July-2077 Lct September, 2017,he stated that M/s Shree Bharka

(lndia) Ltd. had been engaged in export of Suiting Fabric and during the

month of .July to September, 2017 export made by then is as under:

Page 8 of 45



Sr.
No.

Mor:th

I

) August-20 l7

3 August-201 7 r 19940,93 54,54.01l.:16 e8,t72/-
r.lt e)

(Lotver

4 Sept. -2017 58 1038.09

Sept -20 l7 657i t7 87

4,.17.ri4.388.03 38.06.671/ -

Ratel
(H ighcr

)

'lo tal 39.39.874 r 0

Quan I l t-\'

{ivlercrs)

uly-201 7 t 366042.379

1215134 83

FOR !'alur: (tls.) [) rll''brr c k

{Rs. }

Anroun!

73.05.250/
Rare)

7;.28.9?.t i.
I(.rIIJ

(l-lrghcr

8.59.1.1.1 l().43

9,(,().8S.()4(.r.1d

1'l ';: ) r r ).1 o)

9.09,989 / - (Lou.cr

lr 
tlt cl

I ( r:j..1( | ()()[)/-

50554955 c)7

On being asked whether M/s Shree Bharka (India) Ltd. had availed any

export benefits/ incentives on the export made by it during July 2017 to

Sept- 2017, he stated yes they have availed drawback at higher rate, i e'

under category A'on the export made in months of July-2O17, Awg-2O17

and Sept.-2017 and one consignment during the month of August--17 and

some consignments during the month of Sept-20 17 were exported availing

drawback at lower rate i.e. category "B" ol drawback schedule. Total

drawback at higher rate of drawback availed by M/s Shree Bharka (lndia)

Ltd. during this period was Rs, 1,88,40,845/- summarized as under:-

Drzrrvbu<:k at otal Drarvback
(lu Rs. )

Rsl

. On being shown Notification No.131/2O16-Customs (NT) dated

3 1. 1 0.2O 16 and Notification No. 59/ 20 1 7-Customs (NT) dated 29.06.20 17

issued by Government of India and asked to state whether M/s Shree

3harka (lndia) Ltd. had satisfied all the conditions/ requirements of

Notilication No. 131/2016-Customs (NT) dated 31.1O.2O16 and

ion No. 59/2017-Customs (NT) dated 29.06.2017 and also state

dutSr drawback availed at higher rate by M/s Shree Barkha India

Drau'b:rck at
Higher Rate (ln
Rs.)

lorvcr ratc (ln
ar

No.
Month

I July-20 17 73,O5,25O I - 73,0s,250/ -

, Aug-20 l7 77,28,921 / c)8,1721 - 78,27,O931-

? Sept-2017 38,06,6741- 9.09,989 I - 47 .r6.6631

Tota.l 1,88,40.84.5r', 10,08,161/- 1,98,49.006 / -

--7-'-
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Ltd. during the period from July,2O 17 - Sept,20 17 was in order or

otherwise, he stated that they had 5,55,048 Kgs of Yarn (20,88,757 Mtrs

when converted into finished fabric and after deducting wastage/

shrinkage) in their stock as on 30.06.2017. Further, they had 15,33,1i3

Mtrs of Grey (14,7 I ,7 88 Mtrs when converted to fitrished fabric) and

5,20,860 Mtrs of hnished fabric as on 30.06.2017 on vrhich they had not

availed any Input Tax Credit (except 46761.aO Kgs Yarn on which they had

availed CENVAT Credit in TRAN I ). Accordingly, they had stock of

40,81,405 Mtrs finished fabric and have satisfied the conditions of

Notification No. 59 12017 -Customs (NT) dated 29.06.2077. He further

stated that during the month of July-2O 17 to Septemtrer, 2O 17 they had

exported total 39,39,874.10 (31,62,215.3 Higher rate + 7,77,658.80 at

Lower rate) Mtrs of finished fabric and had supplied 4,44,906 Mtrs of fabric

in the domestic market (total clearance during the said period was

43,88,842 Mtrs).

He further stated that a1l the exports made by them d,rring the month of

July to September-2O17 was from the stock of raw mar.erial, semifinished

and finished goods available with them as on 30.06.20 [7. However, in the

last of September, they had exhausted the stock of finished goods

manufactured from the raw materials, grey fabric and finished goods

available with them as on 30.06.2017 therefore the differential 3,O7,437

Mtrs of finished fabric exported by them either at lowe r rate of drawback

or higher rate of drawback was manufactured from the raw material which

were purchased by them during the month of July-2O7 and Sept-2O17 and

on the same they had availed Input Tzrx'Credit. However, as per FIFO, they

had exported one consignment of 90708.480 Mtrs at higher rate of duty

drawback and rest was exported at lower rate of duty drawback or in

domestic market. Therefore, he stated that he agr(:ed that drawback

availed by them on the goods exported at higher rate rnanufactured from

ITC availed raw materials is recoverable from them along with interest.

On being asked to provide the details of the stock posrtion of raw materials

as well as finished goods as on 30.06.2017 of M/s Sirree Bharka (India)

Ltd., he provided the stock position of finished goods as well as raw

materials as on 30.06.2021 which is as under:

lRau'matcriat / fin ishcd goods ---l'.''::""-5,55,048 Kgs

15,33, t l3 Mtrs

gePi

Grev Fabric

Finished Fabric (after processing)

Yarn

.i,20,860 14trs
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On being confronted that frorr above, it appears that thev had exhausted

their stock that was held by them as on 30.06.2017 and they continucd to

export goods manufactured from raw mateiial procured during the months

of Juiy, 2Ol7 to Sept,2017 and availed higher rate of duty drawback and

asked to state why duty drawback availcd at highcq ratc should not be

disallowed to them, hc agreed that thcy had cxhaustcd thc sl ock o[

finished goods manufacturecl from thc raw matcrials, grcy fabric and

finished goods available with them as on 30.06.2017 before 30.O9.2017

and the finished goods supplied by thcm over and abovc the stock werc

manufactured from the raw rilaterials purchascd by thcm during July to

September-2o17 on which they have availed I'l'C. 'l'hus, he agret:d that

drawback availed by them on tht': goods exported at higher ratc:

manufactured from ITC availed raw materials, as admittcd by him abovt:

is recoverable from them along with interest.

On being further asked the reason for availing higher rat(r of drawback on

the export made during the months of July,2o l7 to Sept,20 l7 zrs well as

Iower rate of duty drawback simullancously, hc stated t.hat as 1.h<'- stock

they had as on 30.06.2017 was declining, they started using raw

material/input procured during the months ol July-2O17 to Scpt-2017 in

manufacturing of goods intended for export therelore thev had cxportcd

one consignment at lower rate in August 2077 and had startcd clcaring

goods both at lower rate as well as higher ratc of drawback in September-

2017.

2.5 M/s Shree Bharka (India) Ltd., vidc their lctter datcd 02.oit.2022 aIId lcltcr

dated 13.01.2023 submitted following documcnts for scrutinl':

i) Copies of GSTR-3II an,l 2A rcturns for l hc pcrioti 'July 20 I 7 Lrr

September 2017.

ii) Statement of Shipping l3ills ol export macic during the pcriorl .Julr"

)O17 ro September 20 I7.

iii) Item wise stock details as on 31.03.2017 ar-rd 30.06.2017 rtlongu'i1Ir

production and clearance detai Is.

iv) Copy of ST-3 return.

v) Copy of TRAN- 1 rcttrrn erlongrvith supportrng clocumt'nts ol'

purchase invoices on thc basis ol CtrI"lVA'l' Crcdir rvas availed in 'l'liAN I

tails/documents o[ Ilciund claimed against cxpr>rt madc during

*
3,5" 11
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vii) Copy of trial bzrlancc shcet as on 30.06.2017 and 30.09.2017

13. Scruliny of <iocum<:nts of M/s Shree Bharka (lndia) Ltd.

3. i Whcreas on cxamination of purchase register and GSTR-38 return filed by

the cxporter, it was observcd that the exporter has availed cc,mplete/ full Input

'l'ax Crcdit (lTC) during thc month of July 2017 to Septembe:- 2017 which was

avaiiablc to them as pcr purchase register. Further, it appears, that the exporter

has also availcd CFINVAT Crcdit on stock of ,16,761 .SoKg raw rnaterial, i.e. Yarn,

zrvarlabl<: with thcm as on 30.O6.20 17 in the TRAN-i return fiI,:d by them. These

lacts wcre also admitted by Shri Sandeep Kothari, Director in his statement

dat<,'d 1 3.O 1 .2023 record<:d under Scction I C8 of the Customs Act, 1962 wherein

hc st.atc<1 that they had availed all the ITC amounting to Rs.3,89,38,9121 -

admissible on thc inputs and input serviccs received by them during the period

.tuly 2017 - Scpt 2Ol7 and had also availed/taken CENVAT Credit of Rs.

8,8I ,40I /- pertaining to 16761.8O Kg Yarn in column 7a of the TRAN- 1 return

lilcd by lhem. Thus, it is clear that the cxporter had availed all the eligible input

tax cr<:dit of all the raw materials purchased by them during these three months

nnd had also availed/takt:n CENVAT Crcdit on the stock of 46.761.8O Kg of Yarn

arvailatrlc r.r'ith thcm as on i10.06.20 17.

3.2 On examination ol Shipping Bills, invoices and other details of export

madc lry the cxporter during the month of .July 2Ol7 to September 20 17, it was

obscrv<:d that the exporter had claimcd higher rate of drawback against all the

cxports made <iuring the said period cxcept nine Shipping Bills, in which lower

ralt' of drawback was claimed. Further, it was observed that the exporter has

also avaiied Input'[ax Credit (lTC) on the inputs & input senices purchased by

them during the months of July 2017 Lo September 2Ol7 and had also availed

CENVA1' credit of thc stock et 46,761 .8O Kg of Yarn available as on 30.06.20 17.

'l'hus, t h<: export€)r has violated the csscnlial condition mentioned in Notification

No. 59 12017 dated 29.06.2017 by simultaneousiy lvailing CENVAT

Credit/lnput Tax Credit on the inpuls & input services €rnd claiming duty

drarwback at higher rate ilgainst the exported goods.

3.3 Whereas, Shri Sandccp Kothari, Dirt:ctor in his statemt:nt had stated that

lhcy procure inpurs/inputs services comm,rnly for finished iloods intended for

cxport and domestic clearance and no separate record or acc ounting in respect

of Input Tax Credit on raw materials/ inputs procured for manufacturing of

linished goods intendcd for domestic clearance and exports vrere maintained by

Page 12 of 45
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them. The exporter has submitted details of the stock availablc as on 30.06.2O17

in his statement on some ol which they had availed transitional CtsNVA'l' credit.

on scrutiny of the documents submitted by M/s shree Bharka (lndia) Ltd., it

was observed that the exporter had availed/taken cENVA1' credit ol Rs

8,81,401/- in column 7a of the TRAN-1 return (RUD-S) and thc said credit

pertains to CENVAT Credit of duty paid by thcm on lhc stock 46,761.80 Kg of

Yarn available with them as on 30.06.2017. This fact has been admitted by Shri

Sandeep Kothari, Director, M/s Shr<:e Bharka (lndia) Ltd. in his statemcnt dalcd

13.01.2023. Thus, the exporter had violated the essentiai condition of thc

Notification No. 59/2017 dated 29.c6.20 l7 by availing duty drau'back at higher

rate on the goods exported by them during thc pcriod July 17 Lo Scpt 17 n'hicl'r

were either finished/ semi-finished goods held by thcm as on 30.06.20 17 or rver<:

manufactured from the raw material i.e. 46,76\.BO Kg of Yarn held by them as

on 30.06.2017, on which they had availed CENVAT crcdit and carried forward

the same in TRAN- 1 return filed by :hem'

3.4 whereas, Shri Sandeep Kothari, Director of M/s Shree Bharka (india) Ltd.

in his statement dated 13.01.2023 had stated thar they wcrc having stock ol

5,55,048 Kg of Yarn (2O,88,7 57 Mtrs when convertcd into linished fzrbrir: an<1

after deducting wastage/ shrinkage), 15,33,1 13 Mtrs of Grcy (14,7 1 ,788 Mtrs

when converted to hnished fabric) and 5,20,860 Mtrs of finishcd fabric as on

30.06.2017 (RUD-6) on which they liad not averiled any lnput'l'ax crcdit (cxccpl

46,761.8O Kg Yarn on which they herd availcd CENVATcredit in TRANl return).

Thus, the exporter was having stock of 4o,8 1 ,405 Mtrs cquivalcnt finishcd f:rbric

as on 30.06.2O17. Further, during the month of July to Septcmber, 2Ol7 ' th<:

exporter had exported total 39,39,874.10 Mtrs (31 
'62,215.3 

Higher ratc i

7,77,658.80 at Lower rate) of finishcd labric and had supplicd 4,44,906 Mtrs ol

fabric in the domestic market (total clearance during thc said pcriod r.t'as

43,84,78O Mtrs though in the statements same was provided as 43,llU,i]42 Mtrs

by the exporter). Thus, the claim of the exporter that during thc pcriod lrom .Julv

-2O17 to Sept.-2017 they had exportcd finished goods which was cithcr availablc

with them as on 30.06.2017 or manufacturcd from lhc stock <lI rar.l, matcriitl or'

semi-finished goods available with them as on 30.O6.2017 docs not hold r,r'ater

as on the basis of Stock Position statemcnt submittcd by the: cxporter, ttrc total

stock of finished goods as on 3O.06.2017 was 40,81,4O5 Mtrs only, whercas lht:

total supply including export and domestic saie during this pcriod wers 43,U4,780

ters. The fact when confrontcd wittr thc cxporlcr, was ztclrnitted by Shri
i!:i

Kothari, Director, M/s Shree Bharka (ln<1ia) Ltd. that in th<: cnd of

:ll

o, i'

-,t
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Scptcmbcr, thcy had exharusted thc stock o1'finished goods manufactured from

l.hc raw matcrials, grey fabric and finishcd goods available with them as on

30.06.2017, therr:fore thc differcntial 3,O7,437 Mtrs of finishr:d fabric exported

by them eithcr at lowcr rate of drawback or higher rate of drawback was

rnanufactured frr>m lhc raw matcrial which were purchased by them during the

rnr>ntlr r-lf .Jul1.' 2017 to S<:pt. 2017 and ort the same they had availed Input Tax

Orr:dit. Ilxportr:r ftrrth<:r ,rdmittcd that as per FIFO, they had exported one

consignment of 9O,7Oil.4iio Mtrs at higher rate of duty drawtrack and rest was

cxportcrrl at lowcr ratc of duty drawback or in domestic marl:et, Therefore, the

cxportcr agrecd that drau'back availed by them on the goods r:xported at higher

r.ltc manufaclurcd from I'l'C availcd raw materials is recoverab. e from them along

rvil h in tc rcst.

3.5 Therrefore, it is evidcnt from the facts and the statemerLt of Shri Sandeep

Kothari that the exporter had exhausted their stock and then used raw material

prrrchas<:d by t.hcm during thc months ol July-2O77 to Sc ptember-2Ol7 on

r'"'hr<:h tht:y havr: availcd iull input tax credil-, in manufacturin;3 of finished goods

and subscqucntly also claimed highcr rate of duty drawback on the exports of

sajd finished goods. This rcnders the exporter's eligibility to cle.im duty drawback

;rt highcr ratc forfcitcd. 'l'hereforc, the duty drawback avai ed at higher rate

against the export of finished goods matrufactured by ut;ing raw material

purcherscd during thc month of July-2O 17 to September-2O'..7 by the exporter

was not proper and should be disallowed as the exporter had'riolated conditions

of Notification No. 59/20 17 dated 29.06.2017 by availing Input Tax Credit on

thc input.s & input services and claiming duty drawback at trigher rate against

thc cxportcd goods simullaneously.

3.6 lrurthcr, it. is pertincnt to mention that the exporter has availed CENVAT

Crcdit of Rs ii,81 ,4O1 /- in column 7a of the TRAN- 1 return filed by them

pcrtzrining to CENVAT Crcdit of duty paid blr them on the stor:k of 46.761.8O Kg

of Yarn available with them as on 30.06.2017. Thus, it ir; evident that the

oxportcr had avniled/takcn credit on the stock of raw material i.e. 46,761.8O Kg

Yarn hcld by thcm as on 30.06.2017 in their TRAN1 return. Therefore, their

claim for justification of admissibility of duty drawback at :righer rate on the

finished fabric exported by them during the months of July-llo17 to Sept 2017,

manulactured from thc stock of 46,761 .8O Kg of Yarn held by them as on

30.06.20 l7 is also liablc ro be refutcd as the exporter had ava:led CENVAT credit

on the subjcct stock heid by thern as on 30.06.2017 and carried forward the

CENVAT crcdit in their TRAN-1 return and have also availed duty drawback aL

Page 14 of
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higher rate on export of the finished fabric manufactured |rom 46,761 .80 Kg o[

Yarn. Thus, the exporter has violated the crucial conditions of Notificatron No

131/2016-Customs (NT) dated 31,10.2016 as amendcd by Notificalion No.

59 I 2017 -Customs (NT) dated 29.06.20]17 .

3.7 Whereas on examination of purchasc rcgister zrnd csTR-3lj returr) lllcd by

the exporter, it was observed that the exporter has availed complete/ lull Input

Tax Credit (lTC) during the month of July 2017 to september 2017 which was

available to them as per purchase register. Further, it appears that the exporter

has also availed CENVAT Credit on stock of 46,761.80 Kg raw material, i, c. Yarn,

available with them as on 30.06.20 17 in the 'IRAN 1 re turn filccl by thcnt. 'l'htrs<r

facts were also admitted by Shri Sandeep Kothari, Dircctor in his stalement

dated 13.o1.2023 recorded under Section 108 0f the customs Acl, 1962 wherein

he stated that they had availed all the ITC amounting to Iis.3,89,38,9121-

admissible on the inputs and input serviccs received by them during thc pcrio<i

July-2o17 to Sept-2o17 and had also availed/takcn GENVAI' Crcdit oi' I?s.

s,81,401/- pertaining to 4676l .tlo l{g Yarn in colurnn 7a of thc TRAN- l rcturn

fi1ed by them. Thus, it is clear that the exporter had availed all the eligiblc inpul

tax credit of all the raw materials purchased by them during thcsc three months

and had also availed/taken CENVAT Credit on the stock ol 46,761.80 Kg oi-Yarrt

available with them as on 30.06.2017.

3.8 On being confronted with the above statcd facts about thc slock positiort

as on 30.06.2017 and supply made by them during the period irom July-20 17

to September-2o17, Shri Sandeep Kothari stated that thcy had exportcd goods

during the months of July, 2ol7 to scptcmbcr, 2017 manulacture d lrorn thtr

stock of raw material held by thcm as on 30,06.2017 or thc finishcd goods

available with them as on 3O.06.2017. He also admittecl that thc goods t'xportc<l

during the period July-2o17 ro Sept,2017 by them other than thc stock hetd by

them as on 30.O6.2017 were manufacturcd by using thc raw materials procurc<1

during the month of July 2Ol7 to Sept., 2017 against which they havc avaiit'-<i

full lnput Tax credit in GSTR 3El. He also admitted that the drawback availt:d at

higher rate by them against the cxport madc by using raw material on which

they have availed CENVAT Credit/input tax credit was not propcr. He admittecl

that for some of the export other than from the stock hcld by [hem as on

30.06.2017, they have not satislied lhe conditions of Notilication No. l3l l2016-

Customs (NT) dated 31.10.2016 as amendcd by Notificati<:n No. 59/2O17'

Customs (NT) dated 29.06.2017 and havc wrongly availcd highcr drawtrack. It is

t to mention that Ior the r:xport madc from the stock (pertaining tcr

?
{

},
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4(:,761.8O Kg Yarn) hcld by them as on 30.06.2017, claimirrg of drawback at

highcr ratc was wrong as thc exporter had availed CENVAT Credit to the tune of

Its.8,8 1 ,4O1 /- <>r'r the 46,761.80 Kgs Yarn in the TRAN- 1 return in violation of

thc conditions r>l Notificarion No. 131/2016-Customs (NT) dated 31.10.2016 as

amendcd by Nolification No. 59. /2017-Customs (NT) dated 21t.06.2017.

3.9 Whcrcas, it was observed that irr order to avail higher rate of Drawback

t.hc exporter at the timc ol filing Shipping Bills has submitted in their invoices a

<icclarzrt.ion stal.ing that no input tax credit of the Central Gcods and Services

'lax or ol thc lntcgratcd Goods and Services Tax had been av:riled for any of the

inputs or input scrvices uscd in thc rnanufacture of the exporl product. Further,

thc.v dcclarcd that CIINVAT Credit on thc inputs or input services used in

manufacLurc ol- t hc exporl. goods had not been carried forward in terms of Central

goods and Scrviccs Tax Act,20l7. Ilowever, as discussed ir. paras supra, the

cxportcr has nol only availed complctc Input Tax Credit (ITC) during the month

ol .Julv 2017 to Septcmbcr 2017 which w-as available to them as per GSTR

24/purchase rt:gist.er, but had also takcn CtrNVAT credit on ,16,761.8O Kg Yarn

hcid bv thcm on 30.06.2017 in TRAN- 1 return filed by them. Thus, it appears

t hat thc cxportcr had submitted wrong declaration before the (lustoms Authority

:rt. lhc time of filing shipping bills to wrongly avail higher rate of drawback.

3.l0 ln vicw' ol the abovc stated facts, it was observed that the exporter had

cxportcd linish<:d fabric manufarcturcd by using 46,761.80 K1; of Yarn on which

CENVAT credit was availcd in TRAN- I retr-rrn filed by them and subsequently

cxporLr:rl availing higher ratc of duty drawback. The act of exporting finished

goods rnanufactured from raw material on which CENVAT cre(lit was availed and

carricd lorward in TRAN-1 rcturn and availing drawback at higher rate at the

1.imc of cxport ol these goods, is violation of Customs Notification No. 59/2O17-

Customs (NT) dated 29.06.2017. Therefore, the drawback avrriled at higher rate

by exporting such goods is liablc to bc recovered from the exlrorter. Taking into

<:onsidcration input output ratio statcd by the exporter in his statement dated

13.O1.2023 and market practice, from 46,761.80 Kg <>f Yarn, exporter

manufa(:turcd approx. | ,74,OOO Mtrs of linished goods. Acccrdingly, drawback

pcrtaining to Shipping Bilt No. 86646t14 dated 14.O9.2017 anl Shipping Bill No.

8673670 datcd 15.O9.2017 whereby 1,74,215.146 Mtrs of finished fabric was

cxportcd, is recoverable lrom the exporter. Further, investigittion revealed that

ns on 30.06.2017, thc exporter had stock of finished goods equivalent to

40,111 ,405 Mtrs of fabric rvhereas during the period from JuIy 2Ol7 to September

2017, th<:y supplied total 43,84,78O Mtrs of finished goods (.31,62,215.30 Mtrs- .-

(r,(ffiB*
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exported at Higher Rate of Drawb ack+ 7,77 ,658.80 Mtrs exportc'd at Lower Rate

of Drawback + 4 ,44,906 Mtrs supplie d in domestic market). Shri Sandce p

Kothari, Director admitted in his statement that the dilfercntial quantity of

finished fabric exported by them was manufactured from raw material procured

by them during the period July 2C'17 to Seplember 2017 on which they had

availed Input Tax Credit. He further admittcd that as per Ii-l!'O and out of

differential quantity of finished fabric exported by them, they had exportcd onc

consignment of 90708.48 Mtrs avarling duty drawback at highcr ralc and resl

were exported at lower rate of duty drawback. This holds the cxporter in r:lr,'ar

violation of the conditions of customs Notification No. 59/20 l7-customs (N'l)

dated 29.06.2017 and the drawback availed at higher ratc on export of

90,708.480 Mtrs is iiabie to be recovered from them. Accordingly, drawback

pertaining to Shipping Bill No. 896488 1 dated 2f1.O9.2017 whcrcby 90,708.480

Mtrs finished fabrlc were exported at highcr rate of drar,r,back is recoverable frorn

them.

4. From the above stated facts, it appears that for the export consignmcnts

as detailed in attached Annexure-A exported during lhe month of Scptembcr-

2017 , t]ne exporter has availed CENVAT crcdlt/ input tax crcdit as q't:11 as

drawback under category 'A' of the drawback schedulc the rt'bv violating thtr

conditions of the Notification No.131/20 16-Customs (N1') datc<i 31.10'2016 as

amended by Notification No. 59/2017-Customs (NT) dated 29.06.20 17. It is

pertinent to mention that when CENVAT credit/input tax crcdit on inputs is

availed, drawback under category 'B' (lower rate) was allowed, thereforc, in tht:

instant case, as CENVAT credit/input tax crcdit had bcen avaik:d, thc exportcr

was eligible for drawback under catcgory 'B'. Thus, thc cxcc:ss drawback

amounting to Rs. 14,20,138/- (Rupees Fourteen Lakhs Twenty Thousand Onc

Hundred Thirty-Eight onty) as calculatcd in Annexurc-A to thc show causc ,

wrongly availed by M/s Shree Bharka (India) Ltd. for thc export consignmc'nts

as detailed in Annexure-A was not proper and lcgal and is recovcrablc from them

under Rule 16 of Customs, Central Excise and Service 'lax [)rawbitck llulcs,

1995 read with Section 75 of thc Customs AcL 1962 along with applicablt:

interest.

5. LEGAL PROVISIONS APPLICABLE TO THE INSTANT CASE

5.1 Legal Provisions of Customs Act, 1962

Various pro

as under: -

stoms r\ct, 1962 applicerble in thc instant calsc ar()
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Sectlon 2(39) deJines the term smuggling and it reads as under: -

" smuggling" in relation to an!/ goods, means ang ac:t of omission or
commission uhich rettder such goods liable to confiscation under Section 1 1 1

or Sectiort 1 1 3 of the Customs Ac| 1962.

Sectton 2(18) deJines the term exports and its read as unaer: - "export", with
ils qrammatical uaiations and cognate expressions, means taking out of
India to a place outside India;

Sectlon 2(19) deJines the tenn exporl goods and its reod as under: - "export

goods", means anu goods tuhich are to be taken out of Indict to a place outside
India;

SEC?ION 5O Entry of goods for exportcttion. - (1) The exporter of ony goods

shall make entry thereof bg presenting electronically on the atstoms
automated sllstem lr: the proper ofJicer in the cose of goods to be exported in
a uessel or aircraft, a shipping bill, and in the case of good:; to be exported bg

land, a bill of exporl in such fonn and manner as magbe prescibedl.

l'jr<tuided that the Principal Commtssioner of Customs or Commissioner of
(-'u.sroms may, in cases uthere tt is not feasible to make entry bg presenting
electronicallg on the customs automated sAstem, allou an entry to be

presented in any other manner.

(2) The exporter of ang goods, uLhile presenting a shipping bill or bill of export,

sllrtll make and subscrtbe to a declaration as to the truth of its contents.

"(3) 'l'he exponer utho prese,nts a shipping bill or bill oJ export under this
section shall ensure the following, namelg:-

(o) lhe ctccuracA and completeness of the, information giuert therein;

(b) the authenticity and ualidttg of any d.ocument support tg it; and

(c) compliance uith tlrc restrictiotT or prohibition, if any, rel,zting to the - goods
under this Act or under onA other laut for the time being ir force.".

SEC?ION 75. Drauback on imported matertals used in the manufacture of
goods tuhich are exported. - (1)Where it appears to tle Central Gouemment
that in respect of goods of any class or desciption manuJ l.cfified, processed

or on uthich ctng operation has been carrted out in India, being goods ttLhich

haue been entered for export and in respect of tuhich an arder permitting the
clearance ctnd loaclirtg thereof for expoftation has been ntade under section

5l bg the proper ofrticer, or beinq gootls entered for export by post under
clause (a) of section 84 and in respect o1 u-thich an order pzrrnitting clearance

for expoftation has been made l:g the proper officer, a dra utback should be

a.llou.ted of duties of customs chargeable under this Act on anA imported
materials of a class or desciption used in the manufoctu re or processing of
strch goods or Canying out anA operation on such gtoods, the Central
Gouernment maA, bU' -notiiication in the afJicial Gozette, dtrect that dratuback
sLnlt be allowed in respect of such goocis in accordance u'ith, and subject to,

lhe rules made under sub-sectiott (2) :

Prouided that no drautback shall be alloued under this sub-section in respect
of any of the aforesaid goods uhich the Central Gouemrtent mag, bg rules
mnde under sub-section (2), spectfu, if the export ualue of such goods or closs
of goods is less than the ualue of the imporled mateials used in the
manufacture or processing of such goods or carrying out anA operation on
sttt:h goods or class of goods, or is not more tllaa.such percentage of the ualue
of the imporled, materials used in the manu'fitcti4re or ilrocessing of such goods

i.'..' --., "'i.,1:, page 18 of45
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or carrying out ana operation on such goods or clctss of goods as the central

Goueimint may, by notificatiort in the official Gazette, spectfy in this belnlf

prouided further that uhere any drau.tback has beert allowerl on antl qoods

under this sub-section and the sale proceeds in respect of such goods ctre not

receiued by or on behalf of the exporler in Indin tuithirt the tirne allotuc:d under

the Foreigi Exchange Management Act, 1999 ft2 of 1999)1, such clrctwback

shall exiept under such circuntstances or such conditions as the Central

Gouernment mag, by rule, specify, be deemed Tleuer to hctue been ctllouted

and. the central Gouernment rnay, by rules made under sub sectiorL (2),

spectfu the procedure for the recouery or adjustment of the amount oJ sLLch

drawback.

(1A) Where it appears to the t:entral Gouernment that the quanlity of tt
'particular 

mateial imported into lndia is more than the totctl quanlitll of like:

mateial that has been used irt the goods manufactured, processecl or on

uhich ang operation has been carried out in India and exported outside lrtdia,

then, the Central Gouemment may, by notificatiort in the OfJiciol Cazette,

d.eclare that so much of the mateial as is contained in the goods exported

shall, for the purpose of sub-seclion (1), be deemed to be imported nutteial'

(2) The Central Gouernment ma11 make n es for the purpose oJ' can'qirq out

the prouisions of sub-section (1) and, in parlicular, such rules may prouide -
(a) for the payment of d.rautback equal to the amount of duty ttctually prtid on

thi impoied materials used in the rnonufacture or processing of the geods or

carryiig out anA operation on tlrc goods or as is specifted in the rules as the

ou"iogi a*ouni of duty paid on the materials of thal class or descriptton use4

in thehanufactuie or processing of export goods or carrying out anA operatiott

on export goods of that class or clesciption either by manufctcturers generally

or bg perions processing or carrying otL anA opercttion gerterctlly or by arry

partlcular manufacturer or partianlar person carrying on GnA process .r other

operation, and interest if any payable thereon;

(aa) for specifying the goods m respect of uLhich no draLuback shaLl b<:

olloued:

(ab) for specifying the procedure: for recouery or adjustment of the arnount of

ang drawback which had bee,L allou'ed under sub-sectiort (1) or irierest

chargeable thereon;

(b) for the production of such ce-rtificotes, doanments and other euidence it
support of each claim of drauback as may be necessary;

(c) for requiing the manufactllrer or the person carrying out any process or

other operation to giue access tc, euery parT of his rnanufoctory to any oflicer

of customs speciallg authoised in this behalf by the Assistari comrnissioner

of Customs or Deputy Commissioner of Customs to enable such authoised
offi.cer to inspect the processes of manufctcfure, process or anu other operatiott

carried. out and to ueifg by actual check or othenuise the statements rnade

in support of the claim for drawback.

(d) for the manner and the tirne within uhich the clairn Jbr pcryrnertt o,f

drauback mag be filed;

p) fhe power to
to giue dra

make rules conferred by sub section (2) shall incLude the

wback with relrospectiue effect front a date not earlier tltrttt
es in the rates of dutA on inputs used irt the export gloods.

,./
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PagD 19 ol 45

(3

D{
IW -]-tr' 

-'-"'-



OIA No. MUN-CUSTI\r-000-APP-034-25-26

SEC?fON 75A. Interest on drauback, - (1)Where ang Cratuback pagable
to a claimant tLnder section 74 or sectiort 75 is not paid uit hin a peiod of one
month from the date of filing a claim for payment of such dra u.tback, there
sltoll be paid to that claimant in addition to the amount of dratuback, interest
al lhe rate fued under section 27A front the date after the expiry of the said
1t<:riod of one month till lhe date of pagment of such dra utoack.

(2) Where ang drautback has been paid to the claimant erroneouslg or it
brzcomes othenaise recouerable under this Act or the ntles made thereunder,
th.e claimartl shall, utithin a period of tuo months from tL,.e date of demand,
pot.t in acldition to the said amount of drattback, intere:;t at the rate faed
under section 28AA and the amount of interest shall be calculated for the
period beginning from the date of payment of such drautbzck to the claimant
till the riate of recouery of such drauback.

SEC?fO.|V 773. Confi.scation oJ goods attetnpted l:o be lmproperlg
exported, etc, - The folloraing exporl goods shall be liabl<: to confiscation:

(a) ----

(i)

(itr) ang goods entered for exportation under claim for drattback uhich do not
correspond in any material partianlar uith anA informatic'n furnished by the
exporler or manufacturer under this Act in relation to the fixation of rate of
drawback under section 75;l

SEC?IO.IV 174, Penaltg lot dttempt to export goods tmproperlg, etc, -

Artq person uho, in relation to ang goocls, does or omits tt do any act u-thich
ac:t or omission uould render such goods liable to confiscation under section
1 13, or abets the doinq or omisslon of such an act, shall Le liable, -

(i) in the case of eoods in respect of tuhich anA prohibiticn is in force under
this Act or ang other latu for the time being in force, to a pe talty not exceeding
three tirnes the ualue of the goods as declared bg the expcrter or the ualue as
dc:lermined under this Act, tuhicheuer is the greater;

(ii) in the case of dutiable goods, other than prohibited goods, subject to the
prouisions of section 1 1 4A, to a penaltll not exceeding ten .cer cent of the dutg
sought to be euaded or Jiue thousand rupees, uhicheuer i:; higher:

l)rouided that uthere such duty as detennined under sub-section (8) of section
28 and the interest payable thereon under section 28AA is paid u,ithin thirtA
rlttys from the date of communication of the order of the proper officer
rletennining such dutA, the amount of penaltg liable to be S. aid bg such person
under this section shalL be twenty-fiue per cent of the pen,zltg so determined;

(iii) in the case of ang other goods, to a penaltA not exceeding the ualue of the
g<tods, as declared by the exporter or the- ualue as determtned under this Act,
whicheuer ts the greater.

SECTfOTV 725. Option to pag fine ln lieu oJ conJiscation. - (1)Wheneuer
confisccttion of any goods is authorised bg this Act, the cffi.cer adjudging it
mag, in the case of any goods, the importation or exportation uhereof is
prohibited under this Act or under any other lau-t for the time betng in force,
and shal| in the case of ang other goocls, giue to the ou.nrcr of the goods or,
where such ouLner is not knou.tn, the person from ut ose possession or
cttstody such goods haue been seized, o-n option to pag in lieu of confi.scation
such fine as the said officer thinks fi.t:
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Prouided that uhere the proceedings are deemed to be concluded under the
prouiso to sub-section (2) of section 28 or under clause (i) of sub-sectiort (6) of
that section in respect of the goads which are not prohibited or resticted, the
prouisions of this section shall not apply:

Prouided further that tuithout prejudice to the prouisions of the prouiso to sub
section (2) of section 1 15, such .fine shall net exceed the mctrket pice of the
goods confrscated, less in the case of imported goods the duty chargeable
thereon.

(2) Where ang fine in lieu of conftscation of goods is imposed under subsection
(1), the owner of such goods or the person referred to in subsecLion (11, sl'tall,

in addition, be liable to any dttty ctnd charges payable in respecl of such
goods.

(3) Where the fine imposed under sub section (1)is not paid uithin a peiod
of one hundred and tuentg days from the date of option giuen thereunder,
such option shall become uoid. unless an appeal against such orcler is

pending.

Explanation- For remoual of doubts, it is Ltereby declared that in cases tuhere

an order under sub-section (1) has been passed before thtt ciatenn ort uhich
the Finance Bill, 2018 receiues the assent of the l'residenl and no appectl is
pending agoinst such order as on that date, the optton under said sub section

mag be exercised utithin a peiod of one hundred ond tluentLt dcty s frorn the

date on which such assenl is receiued.

5.2 Customs, Central Excise Duties and Service Tax Drawback Rules, 1995-
as amended vide Notilication No. 1O9l20 14-Customs (N.T) dated
17.LL.2014:

Rules 2. Definitions. -
In these rules, unless the contex:t othent.'ise requires, -

(a) "drauback" in relation to ctn11 goods manufactured in lndia and exported,
means the rebote of duty or tcLx, os the case tnoll be, cLrctrgleable ot7 cLnLt

imported mateiols or excisable matenals used or laxable seruices used as

input seruices in tLrc manufacture of such goods;

Rule 12. Statement/ Declaration to be made on exports other than by Post

(1) In the case of exports other than by post, the exporters sholl at the tinte of
export of the goods -
(a) state on the shipping bill or bill of export, the description, cquantitt1 ctnd

such other particulars as are necessary for deciding whether the goods are
entitled to drawback, and if so, ot Luhat rqte or rates and rnake a declaratiort
on the releuant shipping bill or bill of export that -
(i) a claim for drawback under these rules is being rrutde;

1[(ii) in respect of duties of Customs and CentraL Excise paid on the
containers, packing mateials and materials and the seruice ta-x paid ort the
input seruices used in the manufacture of the export goods on tuhich
dranuback is being claimed, no separate claim for rebate of dutg or seruice tax
under the Central Excise Rules, 2OO2 or ang other law hcts been or will be
made to the Central Excise authoities:

'{Prouided that if the 3[Principal Oomnissioner of Customs or Comntissktner of
Cusfoms, as the case mau bel j,.; sallsfed that the exporter or his ctutLLoised

*
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agent has, for reasons begond his control, failed to comply 'ttith the proustons

of this clctuse-, he ma11, afier consideing the representation, if ang, made by

such exporl.er or his authoised agent' and for reasons to b'z recorded, exempt

such exporter or his ctuthoised ngent from the prouisions of this clausel;

(b) furnish to the proper officer of Custorns, a copA of shipntent inuoice or ang

other doc-ument giuing partiatlars of the desciption, quantltA and ualue of the

goods to be exported.

Rule 76, RepaArnent of erroneous ot excess paument oJ drautback and
lnterest. -
Where an emount of dratuback and interest, if ang', has been paid

erron.eous\rl or Lhe ctmount so paid is in excess of uhat the :laimant is entitled

to, the claimant shall, on demand by a proper officer of (:ustoms repag the

amounl so paid erron.eouslg or in excess, as the case mag be, and uhere the

ctaiman.t fails to repalJ the amount it slitall be recouered ,n the manner laid

rTotun in sub-section (1) of section 142 of the Customs Act, 1962 (52 of 1962)'

5.3 The provisions of the Foreign Trade (Development and Regulation)
Amended Act, 2O1O (No. 25 of 2O1O) and Rules framed thereunder, which are

zrpplic:i,rble to t.hc instant case, are as under:-

Sectior. 77 of the Foreign Trade (Deuelopment and Regulation) Act,

7992:

71, Contrauention oi proulsions of this Act, rules, orders and export
and import policg. - (1) No export or ':mport shall be mode bg ang person

exc:ept in accordance uith the prouisions of this Act, tht; rules and orders

rnade thereuncler ancl the export and import poticy for the time being in force.

(2) Where anA person makes or abets or attempts to make anA export or

in4tort rn contrauenlion of ary1 prouision of this Act or anA rules or orders

m a.d.e thereunrTer or the export and import policg, he shall be liable to a
penalty not exceeding one thousand ntpees or fiue time s the ualue of the
'gooclsln 

respect of u,hich anA conlrauention is made or atte-mpted to be made,

uhicheuer is more.

(3) Where anA person, on a notice to him by the Adjudicating Authoritg, admits

a.ny contrauintion, the Adjud.icating Authoitg maA' in such class or classes

of 
'cases 

and in such manner as maA be prescribed, delermine, bg utay of

settlement, an amount to be paid bg that person.

(4 ) A penalty imposecl under this Act mag, if it is not paid, be recouered as an

arrears of land reuen.Lle and the Impofier-exporter Code Nttmber of the person

conce-ntecl, maA, on.failure to pcty I he- penalty by him, be suspended bg the

Acljudicnting Authoitll till the penalty is paid'

(5) Wlt"ere an!/ contrauention of any prouision of this Act or ang ntles or orders

made thereunder or the expofl and impoft poLicy hc"s been, is being, or is

attempted to be, made, the goods together with ang pc:ckage, coueing or

recepiacle and any conueAances shali, subject to such requirements and

conditions as ma!/ be prescribed, be liable to confiscation ttg the Adjudicating

Authoity -

(6) The qoods or the conuegonce conJiscated under sub- section (5) may be

released bg the Adjudicating Authoitg, in such manner ond subject to such

conditions as maA be- prescibed, on pallment by the person concemed of the

red.emption charges equiualent to th-e market ualue of the goods or

conueAance, as the case maY be. 
_ .-
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Rute 77 of the Forelgn Trade (Regulatlon) Rules, 7993:

11. Declaration as to ualue and quality of imported goods' -

On the importation into, or exportation out of, anA customs ports of any goods,

ULhether liable to duty or not, the owner of such goods shall in the Bill of Entry

or the shipping Bilt or any other documents prescibed under the customs

Act, 1962 (82 of lga4, state the ualue, qualitg and. desciption of such goods

to the besi of his knowledge and belief and in case of exportation of goods,

certifu that the qualitg and specification of the goods os stated in those

documents, are in Accordance tpith the tenns of the export contract entered

into u-tith the buger or consignee i-n pursuance of which the goods are being

exported and shall subscibe a declaration of the truth of such statement at

thZ foot of such Bilt of Entry or Shipping Bill or any other documents'

6. From the above stated facts, it appears that for the export consignments as

detailed in attached Annexure-A exported during the month of July-2o17 to

September-2o 17, t]ne exporter has availed input tax credit as well as drawback

under category A' of the drawback schedule thereby violating the conditions of

the Notification No. 131/2016-Customs (NT) dated 31.10.2016 as amended by

Notification No. 59/20i7-Customs (NT) dated 29.06.2017. It is pertinent to

mention that when input tax credit- on inputs is availed, drawback under

category ,B, (lower rate) was allowed, therefore, in the instant case, as input tax

credit had been availed, the exporter was eligible for drawback under category

'B'. Thus, the excess drawback amounting to Rs.14,20,138/- (Rupees Fourteen

Lakhs Twenty Thousand one Hundred Thirty-Eight only) as calculated in

Annexure-A, wrongly availed by the Exporter for the export consignments as

detailed in Annexure-A was not proper and legal and is recoverabie from them

under Rule 16 of customs, central Excise and service Tax Drawback Ru1es,

1995 read with Section 75 of the customs Act 7962 along with applicable

interest.

6.1 M/s. Shree Bharka (lndia) Ltd had exported goods from Mundra ports,

Gujarat on which they have availed input tax credit as well as drawback under

Category-A during the month of Jub'2017 to September-2ol7 ' Th-e details of

export made by them is summarized zrs under;

!

i('
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6.2 In view of facts discussed in the above paras, material evidences available

on record and the deposition of Shri Sandeep Kothari, Dir,:ctor of M/s. Shree

Bharka (India) Ltd, Bhilwara, Rajasthan, it is evident that the goods exported by

them during the month of September 2Ot7 as detailed in ai.tached Annexure-A

by availing drawback under Category "A" of the drawback schedule were

manufactured from either the raw materials / inputs purchesed by them during

the period of July 2Ol7 to September 2077 on which M/s. Shree Bharka (India)

Ltd, had availed full Input Tax Credit in the GSTR-3B returns filed for these

months or from the stock of raw material (Yarn) held by thern as on 30.06.2017

on which they had availed / taken CENVAT credit and carri(rd forward the same

in TRAN- I return filed by them. It is evident that for the e (port consignments

as detailed in Annexure-A, M/s. Shree Bharka (lndia) Ltd has taken CENVAT

credit of Rs.8,81,40 1/- on the stock of 46,761.8OKg yarn Jreld by them as on

30.06.2077 and carried lorward the CEN\zAT Credit in TRI,N- 1 return filed by

them and have availed input tax credit of the inputs and in1:ut services used in

manufacture of the exported goods as well as availed drawback at higher rate

i.e. under category "A" of the Drawback Schedule. As per condition of
Notification No. 59l2Ol7 (NT) dated 29,O6.2OL2, for avrriling drawback at

higher rate i.e. Category "A" of the Drawback Schedule, the exporter ehall

not carry forward the amount of CENVAT Credit on the Export product or

on the inputs or input services used in manufacture of export product,

under the Central Goods and Services Act, 2017. Thus i _ is evident that the

Exporter has violated the conditions of No. 131/2016- Customs (N.T.) dated the

31 st October, 2016 as amended by Notification No. 59 /i:0l7-Cu,stoms (NT)

dated 29.06.20 t 7 by wrongly avai[ng benefits of duty drawback at higher rate
page-24 of 45
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6.3 Vide Notification No.59/2017(NT) datcd 29.06.2017 Government amcr-rded

the Notification of the Government of India, Ministry oI Finance (Departrnent ol

Revenue) No.131/2016-Customs(N.T.) dated the 31st Octotrer, 2016 thercbv

specifying conditions for availing Drawback. 'l'he said notilication providcd thar

an undertaking should be provided, in case an exporter wants to claim drerwback

under category "A", that they have not availed any input tax in respect t.rf ICS'i'

and CGST. The relevant part of the said notification is reprodur:ed below:

"ln exercise of the powers confened by sub-section (2) of section 75 oJ tLte

Customs Act, 1962 (52 of 1 962), sub sectiorL (2) of sectiott. ,)7 of the. Certtral
Excise Act, 1944 (l of 194a) and section 93A and sLLb'section (2) of serliort 91

of the Finance Act,. 1994. (32. of 1994), read with rul<:s. 3 and 4 oJ the
Customs, Central Excise Duties and Seruice 'l-a-r DrautbcLck I?ules, 1995, the

Central Gouernment herebg maites the following further omendments, in the

notification of the Gouernment of India in the Ministry of Finance (Depctrtntertt

of Reuenue), No. 131/2o16-Customs(N.T), dated the 31st October,2O16,
published uide number G. S.R, -1 0 18 (D), dated the 31 st October, 20 I 6,

namely--. In the said notifi.catiort,

In the Notes and. conditions -
i. for paragraph(6),

"(6) An export product accompanied with tax inuoice and fonrting pafi of
project export (including turnkey export or supplies) for uhich no Jigure ts
shoun in columns (5) and (7) irL the said Schedule, shctll be so decktrecl by
the exporter and the maximurL amount of drauback that can be auailed

under the said Schedule shall not exceed amount calculated bg cLpplging ad
ualorem rate of drauback shou,n in column (4) or column (6) to one and half
times the tax inuoice ualue."

ii. in paragraph (11), after clause (b), the follouing clouses sLtall be

inserted, namely: -

"(c) exported auailing input tax credit of the central goods and seruices lax or
of the integrated goods and seruices tax on the export product or on lhe inputs
or input seruices used in the manufacture of the expofi product ;

(d) exported claiming refund of the integrated goods and serui"ces ta-x pctid ott
such exports;

has utrried forwctrd the amounl oJ L'liN VAl'

\1s:"
s*b

on the inputs or input seruices used n the
cl, under the Centrol Goods cLnd Sen,ir:r:.s '1'cr,r

P age 25 oi 45

on the export of goods u.hich were rLanulactured from lhe st.ook of rar.r, rrlalLrri;.i j

held ll.ith them as on 30.06,2017 on u'hich lhe expor:tcr h:rd availcrl CIINVAI'

Credit and carried foru,ard the same in 'I'ILAN- 1 trturn lilcd bv them or u,crt:

manulactured by using the rau' matcrials procurccl rluring thc rnonlh ol'

Ju1y,2017 to September,2OlT againsl rvl-rich lhev iiavt: :rvzrilccl iul1 lnpL.li 'f ax

Credit in GSTR-38.

Ii 2017 (12 of 2017)."
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(iii) after paragraph (12), the follouinq paragraph shall be inserted, namely:-

"(12A) T'he rates and caps of drauback specified in cohtmns (4) and (5) of the

saitl Schedule shall be applicable to export of a commodity or product if the

o:potter salisfes the follotuing conditions, namelg :- (a) the exporter shall
declare, arLd" if necessary, establish to the satisfactiort of the Assistant
Commissktrrer of Customs or Deputll Commissioner of Customs, as the case

mag be, that no inpul tax credit of the central goods and seruices tax or of the

integrated goods and seruices tax hos been auailed on the export product or

otl anA of the inputs or input seruices used in the manufctcture of the export
product.

(b) if the goods are exported under bond or letter of undertaking or on paAment

of integrated goods and seruices tax, a certifi.cate from the officer of goods

and seruices tax hauing juisdiction ouer the exporter, tc' the effect that no

input tax r:redit. of lhe: central goods and seruices tax or input tax credit of the

lntegrated goods ctnd seruices tax has Lteen auailed on the export product or

on ang inpuls' or input seruices used in the manufocture oJ' the export product
or no refund of integrate:d goods and seruices tax paid on export product shall
be claimed, is produced;

(c) ' a certificote frr:m the officer of goods and seruices tax hauing juisdiction
ouer the exporter, to the effect that exporter has not corried fontard the

dmount of CENVAT credit on the expotl product or on lhe inputs or input

seruices used in the manufacture of the export product, under the Central

Goods and Seruices T'ax Act, 2017(12 ol- 2017), is produced. ";

6,4 'l'hc ratcs of drawback, did not change even after tl.e enactment and

applicability of the GST 1aw i.e. the higher drawback rates continued fill

Scptembcr, 2017. Thc Notihcation No. 131/2016 Custom{; (NT) dated 3 1:

I O.20 I6 had also providcd the said condition that in case th(l exporter, wish to

avail, highcr ratc of drar.r,back, then CENVAT credit should not be availed and

t.hc (iovernm<:nt amendcd the Notification No. i31/2016- C':stoms (NT) dated

31.1O.2016 vidc Notification No. 59 12017 -Cttstorr,.s 29.)6.2017 but the

()ovcrnment continued bolh ratcs of drawback (Higher and Lower rates) for the

periocl lrom July 2017 to Scptember 2017 with a condition that no ITC of Central

tax and Integraled tax should be availed as the higher drawbac;k represent rebate

of central ta-xes which includes CGS'I'and I(iST component. The relevant part of

Notilication No. 131/2016 Customs (NT) clated 31.10.20i6 is reproduced as

undcr:

(12) 'lhe expression "uthen CIINVA'I facilitg hos not beett auailed", used in
the said Schedule-, shall mean t.hal the' exporter shall scttisfy the fotlotuing
conditions, namely: -

(a) the exporter shall declare, and if necessary, establish to the satisfoction
of the Assistant Commissioner of Customs or Assislant 'Commissioner of
Central Excise or Deputg Commissioner of Customs or Deputg Commissioner
of Centrctl Dxcise, as the case may be, that no ,U*yL'.r Tacilitg hos been

auailed for ang of the inputs or input seruices used in the manufacture of the
exporl product; 

.
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(b) If the goods are exported under bond or claim for rebate of duty of Central
Excise, a certificate from the Supeintendent of Custorns or Supeintendent of
Central Excise in charge of the factory of production, to the effec:t that no

CENVAT facility has been auailed for any of the inputs or input seruices usecl
in the manufacture of the export producl, is produced:

6.5 Furtherfrom01.10.2017, higher drawback rates were discontinued and only

lower drawback rates were allowed and the same was amended vidc Notiilcat-ion

No.88/ 2017-Customs (NT) Dated 21.O9.2O)7, wherein drawback in respect ol

Central Taxes other than Custom Dr"rties were discontinued. 'lhc relevant part ol

the said notification is reproduced belou,,

a. "drawback" in relation tr: any goods manufactured in India
and expofied, means the rebate of dutg excLutling integrated
tax leuiable under sub section (7) and compensation cess
leuiable under subsection (9) respectiuelg of section 3 of the
Customs Tanff Act, 1975 (51 of 1975) chargeable on cltltt
imported mateiat.ls or excisable mateials used in thr:
manufacture' of stLch qoods ;

The definition before the said amendment stood as follou,s 2 (a) "dran,back"

in relation to any goods manulactured in lndia and cxported, mcans the rebertc

of duty or tax, as the case may be chargeable on anv imported matcrials or

excisable materials used 'or taxable services used as input scrviccs in thc

manufacture of such goods ;

t

7,6 As per Section 5O of the Customs Act, 1962 read with Regulation 4 of

Shipping Bill and Bill of Export (Form) Regulations, 2OLZ , tinc exportcr of any

goods is required to frle a Shipping Bill in lhe proforma prescribed, bcforc thc

proper officer mentioning therein that the quality and spccifications of thc goods

as stated in the Shipping Bill are ir accordance with the tcrms ol the cxporl

contract entered into with the buycr ,/ consignec in pursuance of which thc goods

are being exported; The exporter while presenting the Shipping Bili, at the fool

thereof, is also required to make and subscribe to a declaration as lo thc

truthfulness of the contents of such Shipping Bill and in support of rhis is

required to produce to the proper officer, thc dcclaration lclaling lo thc cxportcd

goods. However, as detailed in forgoing paras, M/s. Shree Bharka (lndia) Ltd had

made wrong / false declarations in Shipping Bil1s filed undcr Scction 50 oi thc

Customs Act, 1962 and submitted frrlse declaration with regard to availmcnt of

CENVAT Credit as well as Input 'l'ax Credit. More<)vcr, as per Rulc. 12 of tht:

Customs and Central Excise Duties Drawback Rules, 1995 thc cxportcrs sha)l

at the time of Export of the Goods state on the Shipping Bill or Bill of Export, th<,'

description, quantity and such other partrculars as arc ncccssitry for deciding

ether the

OIA No. MtiN-CtiS'l M-0(X)'APP-03-l 25 26

goods are entitled to drzLwbeick, anri if so, at rvhat rzrle or rulcs an<.l
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makc' a declaration on Lhe relevant shipping bill or bill of export, furnish to the

propcr ofliccr of Customs, a copy of shipment invoice or any other document

giving particulars of the goods to be exported. M/s.Shree Bharka (India) Ltd, had

iik:rl shipping bills undcrtaking / self-declaration that they have not availed

CFINVAT Credit and Input Tax crcdit of CGST & IGST of any Input and Input

Serviccs used in the manulacture of the exported goods, this shows that they

hacl iiled false <icclarations intentionally to zlvail drawback at higher rate. Thus,

it appearcd that M / s. Shrce Bharka (lndia) Ltd had violated provisions of section

50 oi thc cust.oms Act, 1962 read with Regulation 4 of the Shipping Bill and Bill

of llxp<rrt (Form) Rcgulations, 2017 and Section 75 of the C -lstoms Act, 7962;

hacl also violatccl Rule 12 0f the customs and central trxcise Duties Drawback

llulcs, 1995. Further, have contravened the provisions of section 11 ol the

I..orcign'lradc (ilcgulation) Ruies, 1993, in as much as M/s.shree Bharka (lndia)

Ltd had subscribed to a wrong declaration while filing the Stipping Bills before

thc customs Authorities. The same was done with an inl.ention to avail of

Drawback at higher ratc and thus has rcsulted in wrong / u.ndue availment of

Du[y Drawback. It is amply clear thaL 2,64,923.63 Meters linished fabric having

total I,-oll vaiuc of Rs.2,l I ,96,O921- cxported under Shipping Bi11s as detail in

Annr:xurc "A" attached with Show Cause Notice are liable to confiscation under

Scct.jorr 1 13 (ia) ol the customs Act, 1962, f,:r contravention of Section 50 of the

cusl.oms Act, 1962 rcacl with Rcgulation 4 cf the Shipping Bill and Bill of Export

(Form) iiegularions, 2017 and Section 75 of the customs A,:t, 7962 read with

Notifir:ation No. 13 1 / 201(>,Customs (N.T.) dated the 31st october, 2016 as

amonciccl by Notilication No.59 12017-Customs (NT) dated 29.06.2017 issued by

thc CBIC undcr Customs Act, '1962.

7. l3y adopt.ing afort:mentioned modus operandi, Exporter had wrongly

availcrl ancl takcn Drawback at highcr ratc i.e, under Crrtegory "A" of the

I)rawback Schc<lule , though were cligible undcr Category "8" ' The Wrongly

availcci / Sancrioned drawback amount of Rs.14,20,138/- (Rupees Fourteen

Lacs Twcnty Thousand One Hundred Thirty-Eight Only) as detailed in Annexure-

"A" has becn lakcn by M/s.Shre<: Bharka (lndia) Ltd, by way of wilful mis-

rleclaration, suppression of fact with regard to availment of GENVAT Credit as

well as lnpul 'l'ax Credit in fraudulcnt mallner. Therefore, the wrongly avaiied

drar.r,back amounting to Rs.14,20,138/- (Rupees Fourteen Lacs Twenty

,lhousztnd One Hundred Thirty-Eight Only) is required to be r,:covered from M/s.

Shrec Bharka (lndia) Ltd, under Rule 16 of the customs zrnd central Excise

l)utjcs Drawback Rules, 1995 read with scction 75 of the customs Act, 1962.

{
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8. It appeared that M/s. Shree Bharka (India) Ltd, had intentionally not

declared the fact that they have availed input tax credit on the inputs/raw

materials/input services used for manufacture of the exported goods, so as to

avail higher amount of drawback. Thus, M/s. Shree Bharka (lndia) Ltd, had

submitted wrong declarations in the shipping bills, as such violated the

provisions of Section 50 of the Customs Act, 1962 read with Rule 16 of the

Customs and Central Excise Duties Drawback Rules, 1995. This resulted in

excess availment / sanction of drawback and the same is liable to be recovered

from them under Rule 16 of Customs, Central Excise and Service Tax Drawback

Rules, 1995. Thus, the various acts of omission & commission by M/s. Shree

Bharka (lndia) Ltd, as discussed hereinabove, had rendered the subject exported

goods i.e. 2,64,923-63 Meters {inished fabrics liable for confiscation under

Section 11S(ia) of the Customs Act, 1962 and have rendered M/s. Shree Bharka

(lndia) Ltd, 1iab1e for penalty under Section 114 (iii) of the Customs Act, 1962.

9. During investigation, M/s. Shree Bharka (lndia) Ltd. had made payment

of Rs.25,17,280/- (Rupees Twenty-Five Lakhs Seventeen Thousand and Two

Hundred Eighty only) towards wrongly availed drawback and interest, which is

required to be appropriated against the demand of wrongly availed duty

drawback and interest pertaining to goods exported vide Shipping Bills filed at

Mundra port. The details of payments made are as under:

Amorrnt in Rs Remarkslsr.
No.

Date

l4.20. 1.JE i'' iDrarvback)
tn o: r-l )

Irrlrr'asl

25,:1'.1E0/,

[R U D,;1

L

1O. Therefore, after conclusion ol investigation a Show Cause Notice F.NO

GEN/ADJ/ADCl928l2O23-ADJN dated 03.05.2023 was issued to M/s Shree

Bharka (lndia) Ltd., Bazar No. 2, Bhupalganj, Bhilwara, Rajasthan, as to why:

(i) The duty drawback amounting to Rs. 14,20,138/- (Fourteen Lakhs
Twenty Thousand One Hundred Thirty-Eight only) sanctioned against 3

Shipping Bills as detailed in Annexure-A should not be demanded and
recovered from them under Rule 16 of Customs, Centrai Excise Duties and
Service Tax Drawback Rules, 1995, as amended read with Section 75 of the
Customs Act 1962;

(ii) Interest amounting to Rs. 11,O4,1,451- (Rs. Eleven Lakhs Four Thousand
One Hundred Forty Five only) shouid not be demanded and recovered from

der Section 75A(2) of the Customs Act, 1962 on the wrongly availed
<rt a Ji

\i

Port Challan
No.

l Mundra 2252 l,O',t .oZ. tAZZ

l\{lrndra 2252 02.01.30:32

Total

t

q_:'

k as in para (i) above;
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(iii). Rs. 25,17,28O1- (Rupees Twenty-Five Lakhs Sevenleen Thousand Two
Hundred Eighty only) deposited by M/s Shree Bharka (lndia) Ltd. during
the investigation should not be appropriated against the demand as in para
(i) and (ii) above;

(ivJ 2,64,923.63 Meters of finished fabric totally valued al Rs. 2, 1 1,96,O92 I -

exported under 3 Shipping Bills as dr:tailed in Annexure-A should not be

confiscated under Section 113(ia) of the Customs Act, 1952 ar:d Redemption
fine should not be imposed in lieu of confiscation in terr:rs of Section 125 of
the Customs Act, 1962;

(v) Penalty should not be imposed upon M/ s Shree Ilharka (lndia) Ltd.
under Section 1i4(iii) of the Customs Act, 1962 for ornissions discussed
above.

li. It is in the above context the Appellant has Iiled th€ present appeal in

terms of Section 128 of Customs Act, 1962 before this lppellate authority

seeking to set aside the impugned order dated 3O.11.2O2i\ so passed by the

Additional Commissioner of Customs, Customs House Muncra.

12, SUBMISSIONS OF THE APPELLANT:

A1. That as per para 11 and 12A ol the principal notification as stood

amended by Notification No. 59/20i7 (NT) dr. 29.06.2017 it can be

transpired that higher duty drawback rates under category A' can be

availed for the product exported when no input tax credil in relation to such

product or raw material/ inputs/ input service consumed in that product

has been availed. Further at the time of bringing that product for export,

exporter has to declare that no input tax credit of CGS'I or IGST has been

availed on such product or on any input/input setvices used in the

manufacture of that product and in the case necessary shall establish the

said fact to the satisfaction of the Assistant Comm:.ssioner or Deputy

Commissioner of Customs.

A2. That in the case appellant has exported finished fabric satisfying the

aforesaid condition enumerated in the princlpal notifica.tion. Appellant had

5,Oa,286.2 kgs of yarn, 15,33, i 13 meters of grey fabric and 5,20.860 meters

of finish fabric as on 30.o6.2017 in hand. All the finished fabric exported

by the appellant at higher drawback has been producecl from the aforesaid

stock only- Even otherwise, if the proposed finished f,a.bric as derived by

department by converting the stock in hand on 30.06.2r01 7 is considered,

the same would be around 39,O7,4O5 rneters of finish faoric which is excess

bv 7 ,45)a9.7O meters from the finish fabric export-ed at higher duly

drawback. At the tim9,o.f€4.Pg-rt, of goocls, appellant has <ieclared that no ITC
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or CENVAT credit has been taken on the inputs /input servrces which was

also reflected in the invoices prepared for thc exported goods. 'l'he goods

were exported after filing all thc: relevant documcnts and making nccessarv

declaration before the excise officers and customs oflicers. No objection u,as

raised by the department at rhe time of export of goods regarding tttt:

CtrNVAT facility or ITC and appellant was not called to provc Lo thc

satisfaction of officers that CENVAT creclit or I'lC has not bcen clairncd bv

appellant. Thus, the exported goods r,,'cre not having an,v cunvatabl< inpu ts

/ input services and were also not having any ITC claimed inputs/inpul

services. The declaration filed by appellant was not disputed by the revenuc

at the relevant time and therefore, it is now not open to the revenuc afler

the lapse of inordinate time to allege that appellant has clnimed CItNVA'|

credit and ITC on the inputs vrhich are used in exportcd goods on which

higher drawback was claimed. )epartmental oflicers had lhc authority and

discretion to verify, if necessary, the genuineness or correctness of lhc

declaration produced before them and they could have asked appcllant to

submit relevant documents.rt the material timc to prove ttlal no CENVAT

credit has been taken on thc inputs or raw materials w'trich are uscd lor

manufacture of exported goods, Such exercise was not donc at thc rcicv:rnt

time wouid show that the departmental officcrs were satisfied lhat n<r

CENVAT credit or ITC has been availed by appellant and thereforc, thc

goods were allowed to be exported by claiming higher drawback urtdcr

category "A" of the drawback schedule. Appellant was aiso undcr lht:

reasonable bclief that the declzrratittn lilcd by him has bccn acccptcd and

thereafter the goods have becn allorved to bc cxportecl. 'l'hcrcfcrre, tht:

department cannot now dispute the declaration lilcd by appel1ant that no

CENVAT credit or ITC has been availed. It is submittcd lhat the declaraLion

was llled more than 5 ycars ago and thcrcforc, Lhc dcpartmcnL cannot now

deny drawback at higher ratc t)y allcging thal appellant has availed I'l'C or

CENVAT credit on the inputs/ raw matenals used in thc goods cxportcd

during July, 2Ol7 to September. 2017 . The I'lon'b1e 'lribunal in casc of

Ascent Meditech Ltd. vs. Commissioner of Central Excise, Vapi

reported in 2OL4 (3O9) E,L,T. 7L2 lTtl, - Ahmd,Iwherein it r,vas obscrvecl

that the assessee was filing declarations under SSI and providcd ciet.rils ol

the manufacturing process of the goods which was not disputed by thc

department at the time when the goods wcrc cleared by the asscss(rc),

ubsequently, after lapse of considerable timc, thc dcpartrncnt scrulinizcd

declarations filed by thc assesst:c and raiscc.l olrjcclions n:garding th<:
,r:.

H
:^-
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r:i:r ssilication of thc goods and dr:manded duty from [he assessee. The

IIon bk: 'l'ribunal he ld that thc assessee filed declarations indicating the

manufacturing ar:tivity and the classification of the product manufactured

by them. If is seen flom the show cause notice that the demand has been

raiscd based upon the scrutiny of the declarations filerl by the assessee.

Thcrcforc:, ther same exercise, if was required, had to te taken when the

dcclarations wer<.' filt:d by the ass<:ssee. Therefore, the Ho;:r'ble Tribunal held

t.hat the demand was time barred. The said decision rendt:red by the Hon'ble

Tribunal r.r,as aflirmed by thc Hon ble Supreme Court reported in

Commissionc'r. v. Ascent Meditech Ltd. - 2015 (32O) E.L.'.:. A281 (S.C.).

in the prcscnt casc also, the revcnue has not raised any c,bjection regarding

Lhc declaration filed by appellant at the time of export iIr terms of para 72

and 2A of rhc principal notification and therefore, it is nct open now for the

revenue to allege that appellant has claimed CENVAT credit and ITC on the

inputs.'lhcrckrrc, the impugned notice as well as order is unsustainable in

the cyes of law and the demand confirmed in the case is liab1e to be quashed

and set-aside.

A3. That. lurther u'hoie of tht: impuqned notice has been issued and

consequcnL order has been passed on assumption ,1nd presumption.

Dcpartmcn I withoul evaluating, scrutinizing the records, documents and

books mairetaincd by appcllant, without gathering enotrgh evidence as to

cstablish that raw material on which input tax credit is claimed or transited

is exported at highcr drawback rates and merely on t.le basis of input-

output ratio, conciuded the cnquiry that appellant has virlated the imperial

condition of principal notification. That it well settiec rule of iaw that

dr:mand cannot be confirmed mereiy on the theoretical calculation and

statement tendered by the witnesses or appellant :tnd it has to be

corroboratcd by tangibie documcntary evidcnce. AppelleLnt places reliance

on the lollowing casc laws in this regard: -

a) In the case of PUNALUR PAPER MILLS LTD. Versus, COLLECTOR OF

C. EX. & CUS., COCHIN reported in 2OO9 1244l. D.L.T.2O4 (Tri. - Bang.)

u'hcrcin it lva s held'"hat:

"Clandestine manufttcture and remoual Proof - Demandl; o/Rs. 6'98 crores

- Theoretical demand - Ratio of raut mateial to final product - SCN

enumerating result of search in uaious purchasers premises euidencing

absence of gate passes though goods receiued - Facts ngtfj@ing "basis o/

ti
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demand - Demond arriued at on theoretical basis on bczsl.s of ueiglh bridge

register, RTS etc. - Quantitg of pulp (rau-t mateiaL) used arnued on basis of

letter from another companA - Formula of pulp quantita multrplied by 100:88

to arriue at quantity of paper - Basis Jor adoption of ratio 10O:88 nol clear '

Assumption hauing no basis arLd rnethc:d adopted in SC-I[ and O-I-O highlg

arbitrary - For demand of nearlg 7 crores, clear euidences nece.ssory l;'igures

of another unit hauing moderr' machinery not to be basis for antuirtq ctt

clandestine manufacture and remoual - Reuenue should haue conducted

expeiment of arriue at ratio of raw mateials to pulp and ctlso pulp to paper

Collector himself obseruing that there cannot be fr-red ratio Jor conuersion of

pulp to paper - Demand of Rs. 4,58,71,914 not sustctinable l?ule 4 of Certlrctl

Excise Rules, 2002. - Unless frgures arriued at bu theoretical calculatktns are

backed bg concrete euidence, no dernand can be mode. 'l-he formulas at best

con be used onlg for a rough estimate and not for demanding duta. '\'LP

abstract of calculation as in Annexure to SCN does nol contain actual tuorking

out of demand and it is not uery clear as to rphat rate of dutg tuas taken wlLile

calculating demand. Further relied upon documents u)ere not supplied to

assessee. [paras 8, 9]"

substantial as to warrant suspcnsion. lf ranges less lhern half to onc
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b) in the case of GOA BOTTLING CO, LTD. Versus COMMISSIONER OF

CUS' & C. EX., GOA reported in 2OO1 (135) E.L.T. 74L lTri. - Mumbai)

wherein it was held that Tribr-rnal did not lind it possiblc to sustain t.hc:

demand for duty issued to thc three manufacturers of bcvcragcs, arrivccl a1

only by applying the theoretical ratio of lhe quantity of bcvcragc basc anc-l

the quantity of beverage to bc obt:rined from rhat basc. It notecl tllat lho

formula was theoretical and did not take into account various facl.ors on

account of which waste could arise. It also said that applying such a forrnul:.t

would mean applying Rule 17llE. It thercfore, set aside the demand. Th<:

ratio of this decision has bcen followcd in Pepsico lndia I lolding Lld. v.

C.C.E. - 2000 (117lr E.L.T.659 (Tribunal) = 1999 35 RLT 654. This latlcr

decision also referred to one unreported decision where it has appliccl. 'l'hr:

Commissioner in his order ha.s not dealt with this contention that was

raised before him, that the forrnula only indicatcrl what r:an bc thc cxpcclcd

yield in the ideal condition anC thc condition undcr r.r'hich thc appcllant

manufactured the beverages were not ideal. 'lhc diflercncc iouncl by lhtr

Department between notional production and thc actual production is also

'rt



and half pcrccnt. Applying the ratio of the decision referred of earlier, we

hold that dcmand on this ground was rlot sustainable."

c) ln thc casr: of JET UNIPEX Versus COMMISSIONER Otr' CUSTOMS'

CHENNAI reported in 2O2O (373) E.L.T. 649 (Mad.I wherein it was held

lha t.:

"Adjudication procccdings undcr Customs Act, 1962 canllot solely be based

on inculpatory stat.ements of witncsses and appellant alone - Such

stalemcn ts can bc only use d for corroborating case rvhich Department

proposcs fo establish before quasi-judlcial Authorities - I)epartment bound

to provc case bascd on balance ol probabilities as p3r well-recognised

principlc of law in case of departmentai adjudications. [paras 70,71]'

Emphasis Supplied

A4. It is lhc case oi thc dcpartmcnt that appellant has tal<en ITC on the raw

mate rial purchased during ..luly, 2077 Lo September, 2017 ar-d these raw

materials wcrc used for the manufacture of fabrics exlrorted during thls

pcriod. The impugn order has allcgcd that appellant has :laimed ITC on the

input goocls and simultancously claimed drawback at higher rate under

category "A" of drawback schedulc which is not llermissible under

Not:ification No. 131/2O16-cus (NT) dated 31.1O.201(r as amended by

Notification No. 59/2017-Cus' (NT) dte'Led 29.06.2017. Appellant submit

that thc allegations levelcd in the impugn order are baseless and

ut-tsustajnablc bccause appellant has not used any raw rnaterials on which

I'l'C was claimed for lhe manufacturc of fabrics exported ':laiming drawback

urrdcr catcgory ' A'. Appcllant submit that wherever the raw materials, the

cxportcd goods were shippeci by clairning higher dravzback as provided

uncler the principal notification. The department has not been able to prove

that apperllant has claimed higher drawback and simultaneously claimed

ITC of the inputs used in the manufacture of exported goods.

A5. Appellant further submits that before alleging that higher drawback

has been claimed along with clarming ITC on inputs use,d for manufacture

ol exportcd goods, the revenue is required to discharge the burden that

ccrtain qu.rntity of raw materials purchased during the period from Ju1y,

2017 t<') September, 2Ol7 on which ITC claimed wer<; actually used in

manufaclurc of exportcd goods on whi,:h higher drawback was claimed. In

the present case, therc is nothing on rccord to suggest that appellant has

scd such raw material on r,r,hich ITC was ciaimed. TL.erefore, the entire
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A6. During the investigation, it has bcen submittcd that thc fabric has bcerr

exported from the stock either ail'ailable u'ilh appt:l1ant :rs orl 30.06'201 7 or

were manufactured from the ri,i *, maLcnal/ semi iil'rishcd 5loocls avtrilablL' as

on 30.06.2017. Therefore, therc rvas no qur:stion ol using 1.he ri,r$' nratt:ria1

on u,hich TC u,as claimed. Despite that, lhc de ptrrtmcnt hets sought lo :r11cgc

that appellant has exhausted its stock and also usccl ralv nliLli:ria1s

purchased durtng July, 2017 tO Septenrber, 20l7 it ordcr i.cl rnanulactrirc:

31,62,215.3 meters of exported goods. It is subrnittccl thal rhe sh<>r'r'Cttust:

notice has not provided anr-evidence to sho\r, that:rppell:rnt has actuall-r

used anv rarv material which wzrs purchascd afti:r availing crcdir during llrt:

month of July, 20 17 to September , 2017 ' Th.c e ntirc cast: is bascrj tllt

lrivolous grounds and thereforc, tht: dcrnand docs not hzrvc mcril'

A7. Even for the stock of goocls availablc prior Lo 30.06 2017, for u'htr:h

CENVAT Credit has been claimed in'IRAN-1, it is stated that the said rau'

material was not used for export of goods on which higher drawback was

claimed. That neither the principal notilication nor amending notification

mandated maintaining of separate accounts for establishing as to use ol

raw material in exports made at higher drawback rates and use ol raw

materials in exports made at lower drawback rates. Notification demancled

of satisfying the custom officers as to non-availment of crcdit in rclal.ion t<r

goods exported at Higher Drawback Rates which appellant had satisfied.

Appellant acting prudently in the case has utilizcd the non -ccnvzrtilblc rerr,i'

material, semi-finished and finished stock in goods cxportcd at highcr

drawback and the cenvatable raw-rnatcrial or on which input tax crcdit is

availed, in goods exportcd at low('r tlrawba<.k and supplicd in clomt sLiL'

territory. Department has not verified through the records and also not put

forth any evidence to suggest that the CENVAT credit of Rs. 8,81,401 / was

related to the stock which was utilizcd in goods exported at higher drawback

rates. !t has been merely assumed in the order that appcllant has uscrl

inputs on which either CENVAT credit or ITC was claimed in g<;ods cxporlctl

ath igher drawback.

t
. ;l-

\L
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case of the department is based on assumption and presunlption. Thus, thc

shOw cause notice iS vague and dernand confirmed pursuant to such noticc

is liable to be quashed and set-aside.
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A8. lt is submittcd that the entire case is based on assumptions and

presumptions and therefore, there is no merit in the present order and the

prcsent order is liable to be quashed,

A9. Further, therc is no method prescribed under the said notification as to

how the goods clcarcd under higher drawback and lowe,r drawback are to

br: traccd. As per th<: principal notificalion, it has only to be established at

thc satislaction of thc proper officer that input tax credit has not been

availed for the goods exported at highcr drawback, whir;h in the case has

bc<:n satisficd by thc appellant. Departrnent failed to ackr.owledged that and

prcparcd thr,' casc solcly on thc basis of FIFO method. Ilven if the holistic

vicw is adoptcd (as suggestcd by department), appellant had stock to the

tune ol 39,O7 ,4OS me ters of finish fabric (converted) as on 30.06.2017 on

which no CbINVAT credit availed, he had exported 3\,e2,215.3 meters at

highcr drawback and even tf it is assumed that whole of the domestic

supplies i,e ., 4,44,906 meters are made from it, app,:llant would have

cxportcd 3,OO,283.7 meters of linish fabric claiming lowe:: drawback rate on

which crcdit is not availcd. There is no revenue loss to the government and

the impugncd order is liable to be quashed.

B. ENTIRE DEMAND IS BEYOND NORMAL AS WELL AS EXTENDED

PERIO D OF LIMITATION AND HENCID IS TIME BARRI )D

81. In thc prcsent case, the demand relates to the period JuIy,2077 to

Scptember, 2017 . Tine show cause notice is served only on 03.05.2023 i.e-,

allcr fivc years from thc last datr.' of export. In other words, the entire notice

is beyond normal and extended period of limitation. The appellant submits

that thc dcmand beyond normal period is not maintainable even under the

Drawback Rules in vrew of the well settled 1ega1 position. Rule 16 of the

Drawback Rules, 1995 is reproduced below for easy refet'ence:

"Wherc: .rn amounl ol drar'r'blrr:k anrl interesL, if an'i, has been paid

crroncotrslr or lht: ;,rtrouttt so pald is in cxcess of rvh at the claimant is

cnLllled to lhc clairant sha11, on demand by a proper tfficer of Customs

rcpay t1'rc amount so paid crronr:ousiy or in excess, as the case may be, and

rvhcre thc claimanl iails to rcpay the amount it shali be recovered in the

m.,rn11cr lajci down in subser:tion ( 1) oI Scction 142 of the (lustoms AcL, 1962

(52 c.>l )9(:2,1. 
. .,...,

'7"
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82. From the perusal of Rule 1 6 of thc Drawback Rule s, thcrc is no doubt

that no specific time period has been prescribcd for issuing the show cause

notice for demand of erroneously/ excess payment of drawback. However,

it is settled lega1 position that if no time period for issuing lhe shor.r, causc

notice is prescribed, the same could be demanded within a reasonable

period' This view. is supported by following decisions:

(i) Government of India v. citadel Fine Pharmaceuticzrls, 19u9 (42) ItL'l'

s 1s(sc)

(ii) Ani Elastic Industries v. Union of India, 2OO8 (222\ ELT 340 (Guj);

(iii) Neeldhara Weaving Factory v. DC}FT 2OO7 (210) EL1'658 (P&l'l);

(iv) Brakes India Ltd v. CCE, 1997 (96) ELT 434 (Tri-Chennai)

83, Appellant further relies on the decision of Hon'ble High court of ()ujarar

in case of Pratibha Syntex Ltd. \zersus union of India reportcd rn 2ol3 l2a7l

E,L,T.2gO (Guj't wherein the Hon'ble High Court dealt with the issue 
"r'here

the drawback already disbursed to the as.sessee was sought to be recovercrl

under Rule 16 of the Drawback Rules by issuing show cause noticc after

more than three years. The Hon',ble High courl hcld that ttrough Rr-rlr: 1(; ol

the Drawback Rules does not pl.ovicle for any limitation, a rcasonable pcriorl

of limitation has to be read into the same, 'l'he tlon blc I-ligh court held thaL

the drawback was paid more than threr: years prior to thc issuance ol Lh<r

show cause notice and no efforts werc made to rccover tht: drawback paid

to the petitioners at the relevant time. Thus, the assessec was entitlcd to

form a belief that the matter has attained finality and arrangc their linance s

accordingly. The Hon'ble High court lurther held that after a pe riod of mort:

than three years elapsed, if the rc'venuc seeks to recovcr thc amounl of

drawback paid, it would tantarnount to disturb the rights of the assessec.

Therefore, the show cause notice was held to be t.imc-barrcd' 'l'hc Il<>n bk:

High Court in para 26 of lhe said Judgment held that the period of 3 ycars

can be said to be a reasonablc period to issuc show causc noticc undcr

section 16 of the Drawback Rulcs beyond which no show causc noticc can

be issued as it would be clearly barred by the limitation o[ timc.

84. The decision rendered in the casc of Pratibha Syntex Lid. (Suprzr) was

followed by the Hon'ble High court of Gujarat in case of S.J.s. International

Versus Union of India reporte<1 in 2022 (38O) E.L.T. 577 (Guj.) and lhe

Hon'ble High Court held that ii is a settled legal position that shor,"'t:ause
(.t;

t

ii
ii
I

,t:
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notice cannot be issued beyond the period of three yeart, of payment of the

cluty drawback undcr Rule 16 of the Drawback Ru1es. n case of Padmini

Exports Vcrsus Union of India reported in 2Ol2 (2841 E.L.T. a9O (Guj.f,

thc i-lon'b1c High Court held that the recovery of drawba<:k in the year 2000

for the drawback claimed in the year 1996 under Rule 16 of the Drawback

ilult:s is not permissible in 1aw. The l{on'ble High Court relied Upon the

rl:cision ol Pratibha Syntex Ltd. (Supra) and held that the reasonable time

in r:asr: o[ rccovery o[ drawback under rule 16 is three Years beyond which

no show cause notice can be issued by the department.

85. Furthcr in ttrc casc of Government of India v' Citadel Fine

Pharmaccuticals , reported in 1989 (42!,DLf 575 (SCl the Hon'ble Supreme

Court hcld that if no time period has been prescribed unc.er the statue, then

Lhc aulhority necd 1o exercise its power within a reasonable period. The

relevant port.ion of the given case has been extracted below for reference:

Pa ge 38 of 45

"6. Lr:arned counscl appearing lor the respondents urged that Rule 12 is

unrcasonablc and vioiative of Articie 14 of the Constitu -ion, as it does not

proviclc for any pr:riod of limitation lor the rccovery of duty. He urged that

in thc absence of any prescribcd period for recovery of the duty as

c:ontemplatr:cl by ltulc 12, thc officer rnay act arbitrarillz in recovering the

urrnount alter iapsc of long period of time. We find nc substance in the

submission. Whilc jt is truc that ilule 12 does not pr':scribe any period

within which recovcry of any duty as contemplated by the Rule is to be

made, but thal by itsclf does not rende:r the Rule unreas;onable or violative

ol Articlt' 14 of the Constitulion. In the absence r:f any period of

limitation it is settled that every authority is to e:rercise the power

within a reasonable period. What would be reasonerble period would

depend upon the facts of each case' Whenever a quel;tion regarding the

inorclina|e deiay in issuance of notice of demand is raisel, it wouid be open

to thc assessee of contend that if is bad on the grou:od of delay and it

will be for the relevant officer to consider the questi,rn whether in the

facts and circumstances of the case notice or deman(l for recovery was

made within reasonable period, No hard and fast rules can be laid down

rn this regard as thc determination of the question wilL depend upon the

fac ts of each case."

85. ln the present- case, as per the submission in tee aforementioned

p:rragraphs it is quitc clear that the appellant dld not hi,1e or suppress any
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fact from the department, rather all the facts were very wcll known to tht'

department at the time of export of the goods. 'l'here is no further discovcry

of the information which was not available at the time of export. The goods

were allowed to be exported without any objeclion and only altcr proper

assessment by the customs the goods and drau,barck claim was clca|cr.l. lt

would be totally unjust and impropcr on the part of thr: Custclms now !o

allege that the drawback claim has been erroncously paid by suppressing

the facts when already all the facts were known to them'

87. As ciarified in the preceding paragraphs, the appellant did not hidc arr-v

fact from the department at the time of exportation of the goods. Therefore,

the contention of the departrnent that the appcllant has claimed thc

drawback by mis-representing Dr suppre ssing the lacts is not maint.Iinablc

in the scenario.

88. In view of the above submissions, it is clcar that thc pt:riod of I3 ,,-cars

for demanding the erroneous drawback will apply as thc samc would bc thc

'reasonable period'in view of the law laid down by the Courts as discusscd

supra. The demand raised lor a period beyond of 5 years is not lcgal anci

appropriate in the scenario and the entirc demand is therelorc liablc to bc

set-aside.

C. PENALTY IS NOT SUSTAINABLE

Cl. In the foregoing paragraphs, it has bcen submittcd in dctail thal rlo

drawback is refundable. For the samc reasons, no pcnaltf is sustainablc

For the sake of brevity and in ordcr to avoid unn<:ccssary rt:pctition,

appellant request that the subrnissions made with regard to the drawback

portion may be considered as part of the submissions re latinl4 to thc

imposition of penalty. Therefore, for the same ground no penalty is

sustainable.

C2. It has been alleged in the Show Cause Notice that appellant has

suppressed and misrepresented the facts dcliberately in ordcr to avail

excess drawback. The fact of non availment of input tax credit was duly

reflected in the commercial invoice, shipping bills submitted with Lhc

Custom Office at the time of exporting the goods. 'I'hereforc, allt:gation o[

suppression and misrepresentalion is totally misplaced. Ralhcr, all thc la<:ts

were in the notice of the jurisdictional custom authority.
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C3. As rcgards thc proposal to impose penalty under Section 1 14, it is

submittcd that Sr:ction I 14 ol the Customs Act, 1962 reads as under:

"Penalty for attempt to export goods improperly, etc -

Anv person who, in :elation to any goo<1s, does or omits tc do any act which

ar:t or omission wolrld rcnd<:r such goods liable to cc,nfiscation under

section 113, or abets the doing or omission of suct. an act. shall be

liable, -

(i) in thc case of goocls in respect of which any prohibitio r is in force under

this Act or any othcr law for the time being in force, to a penalty not

cxcecding three timc's the value of the g>ods as declared by the exporter or

thc valu<::rs dctermirrcd undcr this Act, whichever is the greater;

(ii) in thc case of dutiable goods, other than prohibited goods, to a penalty

not excccding the duty sought to be evaded or five lhousand rupees,

whichevcr is the grcater:

(iii) in thc case of any other goods, to tr penalty not exceeding the value of

the goods as declarcd by the exporter or the value as determined under this

Act, whichcver is the greater. "

C4. Without prejudice to the above contentions, it is resp:ctfuliy submitted

that as pcr t.he provisions of Scction I 14 of the Custorns Act, penalty is

imposabk: on any pcrson who in rclation to any goods, dtes or omits to do

an-v act r.l,hich act or omission would render such goods liable to

confiscation under scction 113, or abets the doing or orrtission of such an

a<;t. Thcrclore, thc pcnalty under this sub-section is linkel to the liability of

thc goods to confiscertion. As submittcd in the foregoing paragraphs, that

appcllant has neithcr done nor omitted to do any act whi<:h act or omission

has rendered the goods liable to confiscation nor has the appellant abetted

the doing or omissions of such an act. Therefore, no penalty under this sub-

st:ction can be imposed on thc appellant.

C5. I.urthcr, the rnvocation ol this Sr:ction requires pres,lnce of mens rea,

krrowledgc nl thc pcrson conccrned thaI the goods are liable to confiscation.

As already submitted, the conduct of the Appellant was bonafide. The

Appellant had no knowledge of the liability of the goods to confiscation.

Consequcntly, pe nalty r-rnder Section 114 cannot be imposed on thq---'i;;-; '.;.1

Appellant.. .,,, 
--

.!!./

Page 40 of 45



OIA No. MU,\N-(lLlSl M-000-APP'0i4-25-l(r

C6. This proposition is suppor''ed by the judgment oi thc IIon'ble Suprcmc:

Court in the case of Union of India v. Rajasthan Spinning & Weaving

Mills [2OO9 (238] ELT 3 (SCll . This judgment of the Apex Court hzis bcern

followed by the Hon'ble High Courts and the'lribunal irt a lzrrgc number of

cases. As submitted above, thc appellant acted in bonafrd<,' bclcf and thert:

was no mens rea In the case of Metro N4arine Scn'iccs Pvt. I-td. v

Commissioner of Customs, Kandla l2OO8 .2231 E.LT 227 (Tri.-Chennai)l

, it was held by the Hon'b1e Tribunal that pe nalty undc'r Section 1i2(b)

cannot be irrnposed on firms, as lirms cannot have mens rc:a. On similar

lines, penalty under Section 114 is nol imposablc on the Cornpany as well.

C7. As already submitted, ti-re conduct of the Appe ilant was bonafide.

Therefore, it cannot be said that the Appellant in any manner, abcttcd tht:

doing or omission of an act, which act or omission rende rccl thc goods iiabitr

to confiscation. In view of the above, it is respcctfully submittcd that no

penaity imposed upon the Appellant is liable to be set-aside .

D. PROPOSAL TO RECOVER INTEREST IS NOT SUSTAINABLE

D1. in the foregoing paragraphs, it has been submitted irr dctail that no

drawback is payable. For the same rcasons, no interest. can bc charge:cl'in

fact, interest amount is interlinked with thc duty demand. II thc duty itself

is not payable then the question of charging the interest thereon docs not

ar1se.

E. AMOUNT DEPOSITED UNDER PROTEST IS LIABLE TO BE

E1. That impugned order has appropriated thc amount oi Iis 25,17,2t30/

deposited by appellant during irvestigation. That the said proposal is illegal

and unlawful because appella.nt has correctly claimed drarvback un<ler

category "A" of the drawback schcdule and no dilferentiarl drau'brLck rs

recoverable from him. The amount paid by appcllant during inv<:sligation

was under protest and he is eligiblc to claim the amounL back as there is

no merit in the present show cause notice . 'l'hereforc, appcllanl submits

that the proposals for appropri;rtion of the amounts deposited dcservc to bc

set-aside in the interest of justice. That the impugncd order passed by thcr

Adjudicating Authorlty is evcn otherwise illcgal, incorrect, without any

justification and therefore, it is liablc Lo bc set aside.

il0
[.*
\
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13. PERSONAL HEARING:

A personal hearing was granted to the Appellant on 22.05'2025 following

thc principles of natural justice whereit-t Shri Raghav Rathi, Chartered

Accountant appeared on behalf of the Appeltant. He reiteraterl the submissions

so macic in thc appeal.

14. DISCUSSION AND FINDINGS:

14.1 I havc c:rrcfully gone through the casc records, show cause notice and

corrcsponding orrler passed by the adjudicating authority and the defense put

forth by rhe Appellant in their appeal.

I4.2 'l'hc Appcllant has filed the prcsent appeal on 17.O1.21)24. In the Form

C.A. 1, the Appcllant has mentioned date of communication of the Order-ln-

original datetl 3o.11.2023 as 05.72.2023. Hence, the appe,al has been filed

within normal pr:riod ol 60 days, as stipulated under Secl ion 128(1) ol the

Customs Act, 1962. 'lhc appcllant has deposrted the ontire amount of

cliffcrcntial drawback and interest thcreon amounting to Rsr.14,20,138/- and

l?s.1O,97,142l- rcspectively vide GAR/TR6 Challan No.2252 Tated 02'O2'2023'

As thc appeal has been filcd within the stipulatcd time-1imit under Section 128(1)

of the customs Act, 1962 and with the mandatory pre-depcsit as per section

129L1 of the said Act, it has been admitted and being taken up for disposal'

14.3 On gorng through the case recor<1s, as available on fi1e, defence

submissions of thc Appellanl it is understood that the presrlnt case relates to

lhC issuc of rcr:Ovcry ol diffcrential duly drawback so sanctioned against 3

shipping bills as cletailccl in Annexure -,A. to the show cause notice dated

03.05.2023 under Rule 16 of the customs, central Excise t)uties and service

Tax Drawback Rules, 1 995 as amended read with Section 75 of the Customs Act,

1 962 along with appropriate interest under Section 7 5Al2) oI the Customs Act,

l9fi2, redemption line in licu of confiscation in terms of Secticn 125 and penalty

imposcd under Scction 1 1 (ii) of the Customs Act, 1962 upor the Appeliant.

14.4 AL the oulset, before procecding to discuss the recovery of differential

clralr,b::ck, intorcst, redemption line and per-ralty as imposed ride the impug

ordcr rlzrtcd 30.11.2023, ihc first lhing rvhich comes to light is that whether

ne
.:i

p
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demand so raised vide the impugned show cause notice datcd 03.05.2023 is

beyond normal period of limitation etnd is time barred or otherwise .

14.5 It rs observed that the impugrLcd Orclcr daled 30.11.2023 is silcnt. on tht:

period of limitation though thc.rppellant in thgir repl1' fo shou causc rr()Li(ru

heavily relied upon the rssue of limitation. Further, it is also obscrved lhal shou.'

cause notice dated 03.05.2023 \r,as issued in resp(-'cL of 3 shipping bil1s datcd

14.Ag.2017,75.O9.2017 and 28.09,:2017 rvherein the drawback r'r'tt s rcccivcd bl'

the appellant on 04. 12.2017 , 31 . 10.2017 and 19, 12 2017 rcspcclivclY as

detailed in Annexure - A to the impggncd shou, cause notice, 'l'hcrcf6rc, it clcar

that the impUgned shorv cause noti,le u/as issued aftcr a pcriod o[ rnorc thzrn 5

years of the disbursement of drawbzLck.

14.6 Rule 16 0l the customs, ccnL:'a1 trxcise Dutics and Scrvit:tr 'i'ax l)ran'b:rck

Ru1es, 1995 envisages that:

period of limitation Provided Drawback Rulcs, anY
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under Rulc 16 ol thc

I
ii)

{-

{-

lil

"Rule 16, Repayment of erroneous or excess paAment of drouback: and

interest. - Wlere an amount of drauback and interest, if an11, has been paid

erroneouslg or the amount so paid is in excess of tuhctt the claimant is

entitled to, the claimant shall, on demand by a proper officer of customs

repaAthea.mountsopaiderroneouslyorinexcess,asthecasemaybe'and

where tLe claimant fails to repaa the amount it sh.all be recouered in the

manner laid down in sub-section (1) of section 142 of lhe custorns Act,

1962."

14.7 It is quite clear from the said Ruie that any amount of drawback and

interest when paid erroneously or is paid in excess of the entitlement ol thc

claimant, on demand by a proper officer of the customs, the claimernt is rcqurre<]

to repay the amount paid erroneously or in excess. Rule 16 olthe Dr:rwback

Rules provides for recovery of an amount of drawback ancl interest pai<1

erroneously or in excess of what the claimant is cntitlcd to, tln dcmancl by zr

proper officer of the customs the same sha11 need to be repaid And' whcrc hc

failstorepaytheamount,itispermittcdtoberecovcrcdinthemarlncrprovidcci

under sub-section (1) of section 142 ol the. Act. It is also clear lrom Rule 16 ol

the Drawback Rules that what all it providers for is thc rccovcry ol' cxccss

drawback paid erroneously, but chooses not to prescribe thc time Imit. Thc

question which has come up for consideration is as to whcthcr in abse nce of any

+L
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reasonable timc period could be read into the said Ru1e. 11. also provides for

statutory mechanism of rccovery under section 142 of the Act..

14.8 'lir answcr the qucstion of pcrrod of limitation undt:r Rule 16 of the

Drawback Rulcs, therc arc plethora ol judgcments and is rLow a settled legal

proposition that wherc a statutory provision does not prescribe any period of

limitatron for cxcrcise o[ power ther<:under, a reasonable period has to be read

thcrcin. As to what is a reasonable pcr:iod u'ou1d depend upon the facts of each

casc. In this rcgarrl I place my rcliance on judgment of High Court of Gujarat

in the case of M/s Raghav International Vs UOI [(2O23)S (:ENTAX 831 (Guj)]

whcrcin rclyrng on the case of M/s S.J.S. International Vsr UOI 12022 l380l

ELT 577(Guj.)] thc court has quashed and sct aside the impugned show cause

nol.ir:c issucd by rhc rcspondr:nt authoritics which were adrr ittedly beyond the

pcriocl ol thrr:c yr:ars. 'lhis casc is alfirrned by the Supreme Court while

drsmissing thc SLP of thc Revenue in UOI Vs Asia Exporters l2O24l2L Centax

170 (SC) whercin stating tinal ",,,,'In respect o;f the said period, the date oJ

issuance of the show cduse notice is 24,O3.2027 uthiclt meals that the

shora cause notice was issued 5 to 10 gears thereafier.,."

14,9 'l'hereforc, taking que from the above case laws and in light of the above

cliscussions, the impugncd show cause notir:e was to be issued within 3 years of '

issuance of drawback clarm. in the instant case the impugned show cause notice

is hit by iimitalion period as the same has been issued after a gap of more than

i; ycars of sanr:lioning thc drawback claim to the appellants. \A'hen the impugned

shou. cause notice is time barrcd, the cluestion of recovery of differential

dralvback, interest, redemption fine and penalty also does not sustain

i 5. Accordingly, in light of the abovc

30.1 i .2023 of t.hc adjudicating auth

G
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SnoSSu(lSd e impugned order dated

d and the appeal filed by

as per 1aw.

th

the appellant succeeds with cons

!+lri.!
AMIT

Comrr.issioner (Appeals),

Cu:itoms, Ahmedabad

Dat e: 30.05.2O25

By l?cgisterc<1 post A.D
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M/s Shree Bharka (lndia) Ltd.

Bazar No. 2, BhuPalganj

Bhilwara, Rajasthan 31 1001

OIA No. MIJN-CIJSTM'000 APP-034-25-26
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s{Sar'6/s PE TENDEI'i1

*rn eJeq (er6-a), sreaardna

CUSTOMS (APP EALS), AHfuIEDAi]

Co ovi
ll:

to:

The Chief Commissioner of Customs, Gujarat, Custom llouse,

Ahmedabad.

The Pr. Commissioner of Customs, Customs House, Mundra'

The Additional Commissioner of Customs, Custom Housc, Mundra'

Guard File.
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