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1 [ ug ufa 34 afed & Fro) Qg & fag qud A & widl @ frae A gg 9kl fear 7
I L :
This copy Is granted free of cost for the private use of the person to whom it is issued.
2. Tduges oRiPTOE 1962 @ U 120 @ 81 (1) (IU] AxMuA) & e [A@rarad
oY & we) & wEw A 1% wfdd 3@ HEw ¥ HUR B «TEd HEWW B g Al
g3 s @ W @ adE § 3 TR & ofex R Wfwa e Whua (ended we),
faw HaTen, (OwE fauTn wwg gEf, 9% fRee @) e e URAd X 9ed o,
" Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision |
Application to The Additional Secretary/Joint Secretary (Revisicn Application), Ministry
| of Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from
the date of communication of the order. .
[ | ufafag waflg sndm/order relating to :
"(muéﬁa%%«‘uﬂeﬂnﬁaaﬂémﬁ B
(a) [any goods |mported '
@ | vRE F siErd wea gq (el argd d argl a1 afed WRd H 399 Tl W IR SaR
I AT W O 99 W W W AR o1 @ forg ondfée wie 9aR A 9 )R °1 39
mﬁmwwmmwm“ﬁwﬁmﬁmwﬁmﬁﬁ |

‘any goods loaded in a conveyance for importation into India, but which are not unloaded |
[ (b) ‘at their place of destination in India or so much of the quantity of such goods as has not |
| ‘bcen unloaded at any such destination if goods unloaded at such destination are short
| of the guantity required to be unloaded at taat destination. |

(1 | mres sfufom, 1962 & sw X our gue = §AQ MU FeWt & dgd Lo aTad!

| ®) sfgraif],

|' (c) ?Payrr;e_nt of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
|thereunder. o
ﬂﬂammwumﬁunm?ﬁﬂﬁﬁﬁ?mﬁmaﬂmmwm

| \Iu@t Stg @ Srefl R 39 & wiy FufefEg sveg §9w g9 9ife . |

| The r_ewsnon'éppm:a?tlon should be in such form and shall be verified in such manner as |
‘ 'may be specified in the relevant rules and should be accompanied by !

(@) | B B TR,1870 ® HE H.6 (I 1 B HUIT (UG (BT TC AR 39 HZW F
| _|4m,ﬁﬂﬁmwﬁﬁmaﬁﬁwwwmwmaﬁm

(a) 4 copies of this order, bearing Court Fee Stamp of paise fity only in one copy as
| J prescribed under Schedule 1 item & of the Court Fee Act, 187C. |
@) wEE W & el 6 A8 A @1 4 did, 9 @ T

(b) J 4 copies of the Order-in-Original, in addition to relevant documents, if any
(M) | glgu & fag emded @ 4 whowi '
(c) | 4 copies of the Application for Revision.

()| QAT HIEA IO B & [0 HIHTeE SUTTTH, 1962 (TUT QT Ua) A (AU BIE 9 37 |
| wWite, Wi, v, wsd) o3 fafay we & ofid & arell= omar @ & 3. 200/-(F 9 & 6 JHTT F.1000%- |
' (FTY U@ g9 7TF ), a1 Y grven 81, @ @ [Ra ymarm & ymfore e Asnwe o1 & il |
| afe ggem, W AT ST, OTGT T €8 @1 AT R T UH O I S/ PHE AN TE B D |
Fqﬁz?*uo,r-e?rzuflmmﬁmﬁma‘m’rm‘h%wﬁmnou- '_

(d) | The duplicate copy of the T.R.6 challan ewdencmg payment >f Rs.200/- (Rupees two ‘

| Hundred only) or Rs.1,000/- (Rupees one thousand only) as thz case may be, under the |

Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee |

‘ prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application, If
the amount of duty and interest demanded, fine or penalty levied is one lakh rupees or |
less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs,1000/-. |

—
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He 9. 2 & oUW §aa AWG) & o s Al & wed ® ufe @is afd g

Ahmedabad-380 016

4,
| STEY R IMET TG P g @ & doges sfifun 1962 @ Ul 120 U (1) @
wsft i ©.0.-3 @ WO, PN FAE YEE R qar e Hlld HfUBRU b HHA
!Waﬁmmm'ﬂaﬁ%‘
""In respect of cases other than these mentioned under item 2 above, any person |
aggrieved by this order can file an appeal under Section 129 A(1) of the Customs Act,
1962 in form C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at
the following address :
diarges, Fag I@E Yob 4 @@ @t Customs, Excise & Service Tax Appellate
adiferg siftrez, ufisht &g die Tribunal, West Zonal Bench
" Qﬂ'ﬂ Hfor. aE"TlT’ﬁ g, fF@c ﬁﬁﬁ‘ﬁﬁl 2™ Floor, Bahumal_i'éhavan,-
gd, ARGl SEHGMEIG- 280016 Nr.Girdhar Nagar Bridge, Asarwa,
5. | ST WNTHGE, 1962 @1 4RI 128 T (6) & i, dmngges wfufrom, 1962 @
URT 120 T (1) ¥ M ot & wiw Prufuf@a gew wew @ aren- |
Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -
@) | e § garud Ama # el e daree AuBE gR1 AN Tl Gew R oIS
quT T A1 €8 $ I$W Ui @@ E O Ul S6Y @9 g A UF 9RO,
(a) | where the amount of duty and interest demanded and_p_ériai; 'Iév_ied_t'j-ygy officer of
Customs in the case to which the appeal relates is five lakh rupees or |ess, one thousand
- 4 ruPeeS; — — —=—= ——— e
@) | odfta @ wwrag wHa # o e e Sfuerl gry diT T e IR
T STl T e @ veW uld 9@ T U @ e B afed s uaw 9 @ ofive
8 d; ui" gUR ¥ |
(b) | where the amount of duty and interestﬁae;man_déa—a?d_ﬁénaTt\r_léwed by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but nat
exceeding fifty lakh rupees, flve thousand rupees ; |
@y | erdta @ wmfud amEa § wgl o) fEge eI gRI MM Ul Yew AR o |
FYT T T €8 @) W@d ugw ar@ wug § fus gl al; dF gui dul
where the amount of duty and interest demanded and p'e_r_ia_Ety levied b§ any officer of '
(c) Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees '
(F) | §9 R 5 Toe oo A, E 0 A ¥ 610 o) @1 T, 81 Yeeh 11 e U4 A fadia 118, WIGE & a0 A ] |
W, 9ol Han oS a7 8, sl v@r e |
(d) An appeal against this order shall lie befé?gthe_frnbum-j[gﬁ :;sﬁr'nt-ﬂ_f_ﬁ@;:—f_tﬁe duty demanded where duty |
or duty and penalty are in dispute, or penally, where penaity alone Is in dispute.
6.

o ST @ U 129 (@) B Sl i TN & GHE AR YAE HIdGT - () A
a2y & Fre o1 el @) quRA & e ar feRlt oy waier & ferg faeg g ofdie - sy )
dte a1 g e uF B & fTQ 2R sndeH & W1y wud uid W) @ e ol Ferw gr A

Under section 129 (a) of the said Act, every application made before the Appeliate Tribunal-
(a) in an appeal for grant of stay or for rect ficaticn of mistake or far any other purpose; or
(b) for restoration of an appeal or an application shall be accompanied by 2 fee of five Hundred rupces.
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ORDER-IN-APPEAL

1 M/s Shree Bharka (India) Ltd, Bazar No. 2, Bhupalganj, Bhilwara,
Rajasthan-311001 (IEC 1305000595) (hereinafter referred to as ‘the Appellant’/
‘exporter’) have filed the present appeal challenging the Order—in-Original
bearing No. MCH/ADJ/ADC/MK/214/2023-24 dated 30.17.2023 (hereinafter
referred to as ‘the impugned order’) passed by the Additional Commissioner,

Customs, Mundra (hereinafter referred to as ‘adjudicating authority’).

2. Facts of the case, in brief, are that the Appellant are engaged in
manufacture of various types of fabric and clearance/ supply thereof for export
as well as in domestic market, During the period from July 2017 to September
2017, the exporter had simultaneously claimed drawback under category ‘A’ as
well as input tax credit of IGST and CGST in the GSTR 3B return filed by them
and CENVAT Credit in the TRAN-1 of the stock available with them as on
30.06.2017.

2.1 An intelligence collected and developed by the officers of Directorate of
Revenue Intelligence, Jaipur (herein after referred as “DRI” ) indicated that some
exporters of Yarns, Textiles and Fabric’ have wrongly availed drawback against
the goods exported during the period from July-2017 to September-2017. After
cnactment of GST law, for the period, from July-2017 to September-2017, the
government; continued- two drawback categories, drawback under Category ‘A’
i.c. higher rate of drawback and category “B” i.e. lower rate of drawback.
However, for claiming drawback under category ‘A’, exporter had to provide/give
an undertaking that no CENVAT Credit / Input Tax Credit wes availed in respect
of the inputs / input services used for making such export supplies. The
exporter, during the period from July-2017 to September2017 had claimed both
i.e.. drawback under category ‘A’ as well as input tax credit of CGST and IGST.
In order to ascertain the legality of claim of the exporter under drawback at
higher rate/category A’ during the relevant period the matter was thoroughly
examined with reference to Duty Drawback Schedule, GST TRAN-1, GSTR-3B

return, GSTR-2A return. relevant Netilications and technical sources.

2.2 The appellant had been exporting Otaer Woven Fabric of Synthetic Staple

fibers under the tariff heading 55151190 and claiming drawback under relevant
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Drawback Serial Numbers of the drawback schedule. Relevant entries of

drawback schedule 2016 are reproduced as under:

A { B
Tariff  |Description  ofUnit |Drowback when CENVATDrawback when CENVAT
Item Goods facility has not been facility has been availed
availed
Drawback |Drawback |Drawback |Drawback
Rate (In %) |cap per unit|Rate (In %) 1carp per t.urm'|
inn Rs. (%) lin Rs, (¥)
1y 12) 3] @ | @ 8T )
5515 Other woven| a [
fabrics of '
synthetic staple ’
fibres |
551502 |Containing 85% Kg 85% 55 | 1.8% 116 |
or more by f .' .
| weight of | !
| Synthetic  Staple II
ibre (Dyed) |
551506 |Of other blends| Kg 85% 55 T 1.8% 11.6
containing l
synthetic  staple {

fibre of less

dyed

85% by weight,

than

|

2.3 On analysis of the TRAN - 1, GSTR-2A & GSTR-3B returns of M/s. Shree

Bharka (India) Ltd, it emerged that the exporter has availed CENVAT Credit on

46,762 Kgs of Yarn (Raw Materials) of Raw Materials available with them as on

30.06.2017 in the TRAN-1 filed by them and had availed all the Input Tax Credit

available to them against the purchase of raw materials/inputs & input services

made, by them during the period from July 2017 to September 2017. Further,

from the Shipping Bilis, it was also gathered that during the period from July

2017 to September-2017, exporter has availed duty drawback at higher rate, i.e.
category ‘A’ of the drawback schedule (551502A & 551506A). In order to further

ascertain the eligibility of the exporter to avail of export incentive i.e. Duty

Drawback under Category “A”, summons dated 22.03.2022 to appear on

30.03.2022 was issued in compliance of which Shri Navin Khandelwal, Accounts

Manager, M/s. Shree Bharka (India) Ltd appeared on 30.03.2022 to tender

voluntary statement under Section 108 of the Customs Act, 1962.

2.4 Statement of Shri Navin Khandelwal, Accounts Manager of the exporter

was recorded on 30.03.2022 under Section 108 of the Customs Act, 1962,

wherein, he inter alia stated that:
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He is Accounts Manager in M/s Shree Bharka (India) Ltd. and he looks
after accounts / finance, GST & Customs related work i1 the company. He
reports to the promoters of the company for any work.

M/s Shree Bharka (India) Ltd. was incorporated in the vear 1995 however
the company started its operations in year 2005. The Directors of the
company are Shri Sandeep Kothari, Shri Saurabh Kothari and Smt.
Shikha Kothari. The company is engaged in business of manufacture of
synthetic Suiting Fabric and its export as well as domestic sale. They are
holding IEC 1305000595. In GST regime, they are registered at Bhilwara,
Rajasthan and have GSTN 08AADCS1752RIZT. Once the order is received
from foreign buyers, raw material was procured and weaving is done in
their in-house plant. After weaving Grey Fabric is sent for processing on
job work basis. After processing goods returned to their plant and there
cutting & packing of the goods is done before clearance for export and
domestic market.

The raw material procured by the company for manufacture of Polyester
and Polyester Viscose Fabric is Yarn.

They manufacture Polyester and Polyester Viscose Suiting Fabric using
dyed and grey yarns. After purchasing, weaving of yarn is done through
looms installed in their factory. After weaving grey fabric is sent for
processing/finishing on job work basis. Processing involves dyeing and
finishing of fabric. Fabric thus manufactured is dispatched for export and
domestic market.

On being asked as to how much time does it take to manufacture Suiting
Fabric from yarn, he stated that from the date yarn is procured, in general
it takes around 30 days to manufacture fabric out of yarn as they have to
utilize services of processing house.

Their major suppliers of yarn are M/s Sangam India Ltd., M/s Rajasthan
Textile Mills, Birla Textile Mills, M/s Kanchan India Ltd., Banswara Syntex
etc.

They are indulged in manufacturing of Polyester and Polyester Viscose
Suiting Fabric.

On being asked whether any finished goods are being exported by M/s
Shree Bharka (India) Ltd., he stated that Polyester and Polyester Viscose
'Siting Fabric are being exported by M/s Shree Bharkea (India) Ltd.

On being asked whether any finished goods are domestically sold by M/s
Shree Bharka (India) Ltd., he stated that along with ¢xport, they supply

Polyester and Polyester Viscose Suiting Fabric in the domestic market.
Page 6 of 45
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Approximately 85% of the total sale accounts for Export whereas 15% of
total sale accounts for domestic clearance,

On being asked what are the inputs/input services being usced in
manufacture of finished goods, he stated that Yarn is their main input. He
further stated that they also avail services like Job Work, Courier, Sea
Freight Services and other consulting services of Chartered Accountant.

On being asked to state the inputs/ input services on which Input Tax
Credit (ITC) is being availed by M/s.Shree Bharka (India) Ltd., he stated
that they are availing ITC on all eligible goods and services as men tioned
above.

On being asked whether the inputs / input services were procured
separately for manufacture of Polyester and Polyester Viscose Suiting
Fabric (finished goods) intended for export and for domestic clearance, he
stated that they procured inputs/ inputs services commonly for finished
goods intended for export and domestic clearance. Further, he stated that
they do not maintain any separate records for the inputs and input
services used for manufacture of goods supplied in domestic market and
exported by them.

On being asked as to how much CENVAT credit was carried forward by
them in TRAN-1 filed in F.Y. 2017-18 at the time of implementation of GST
and to provide copy of TRAN-1, Central Excise and Service Tax returns of
June-2017 filed by them, he stated that TRAN-1 return was filed by them
on 18.12.2017. Further, M/s. Shrec Bharka (India) Ltd. had carried
forward CENVAT credit of Rs. 8,81,401 /- whereas Rs. 29,835,775/ - as VAT
credit. He further submitted Service return for the month of June-17.
However, Central Excise return for the month June 17 was not available
with him at that time. Further, he stated that they had filed Nil Central
Excise return for the month of June 17.

On being asked to provide input output ratio of the goods manufactured
by them, he stated that for suiting, from 250 grams ol Yarn they
manufacture fabric of 1 Mtr length. During this process wastage came o
around 2%. Further during the process of finishing, around 4-5% of
shrinkage took place. After finishing, around 0.5% of wastage also ook
place.

On being asked to submit purchase orders M/s Shree Bharka (India) Ltd

received [rom its buyers, he stated that they did not receive any purchase

%{5 from their buyers as most of their buyers were their long-time

a:"
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customers. The [inished goods were sold on the basis of orders placed
verbally or through mobile phone.

On being asked to provide details of Input Tax Credit availed by M/s Shree
Bharka (India) Ltd during July 2017 to September 2017 along with
documents supporting their claim, he stated that they have availed all the
ITC available to them during the month from July 17 tc Sept 17. Further,
he submitted copy of GSTR-3B returns for the month of July 2017 to
September 2017 as per which, total credit availed by them was
Rs.3,89,38,912/- (July-2017 Rs. 63,22,021/-, August-2017,
1,77,00,062/- & Scptember-2017 1,49,16,829/-).

He further stated that they have availed all the credit available to them in
the GSTR 2A, in the GSTR 3B during the month from July-2017 to Sept-
2017.

He stated that they did not import any raw material hence they did not
avail Input Tax Credit on the imported raw materials.

On being asked whether M /s Shree Bharka (India) Ltd. had availed any
benefit of refund during the period from July -Sept 2017, he stated that
they had claimed refund of the credit availed by them during the period
starting from July 2017 to Sept- 2017. However, refund of IGST & CGST
part was rejected whereas the SGST part was sanctioned to them. He
submitted copies of RFD 06 for the period from July,2017 to Sept, 2017.
On being asked to provide details of Export made by them during the
month of July-2017 to September, 2017, he stated that M/s Shree Bharka
(India) Ltd. had been engaged in export of Suiting Fabric and during the

month of July to September, 2017 export made by therm is as under:
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S Month Quantity FOB Value (Rs.) Drawback Amount
No. (Meters) (Rs.)

.

1 July-2017 1366042.379 |8.59.44.119.43 73.05,250/ (Higher
Rate)

2 August-2017 [1215134.83 19.09,85.049.14 7T7.28.921/- (FHipher
' Haie)

3 August-2017 [119940.93 54.54,012.26 9Y8,172/- (Lower
rate)

4 [Sept.-2017 |581038.09 4,47.84 388.03 38.06,674/-  (Higher
Rate]

5 Sept.-2017 657717 87 50554955 97 9.09,989/- (Lower
rate)

Total 3930 874 10 [27.77.25.124 927 [1.,98.49006/-

e On being asked whether M/s Shree Bharka (India) Ltd. had availed any
export benefits/incentives on the export made by it during July 2017 to
Sept- 2017, he stated yes they have availed drawback at higher rate, i.e.
under category ‘A’ on the export made in months of July-2017, Aug-2017
and Sept.-2017 and one consignment during the month of August~-17 and
some consignments during the month of Sept-2017 were exported availing
drawback at lower rate i.e. category “B” of drawback schedule. Total
drawback at higher rate of drawback availed by M/s Shree Bharka (India)

Ltd. during this period was Rs. 1,88,40,845/- summarized as under:-

Sr. |Month Drawback at|Drawback at{Total Drawback!
No. Higher Rate (In|lower rate (In|(In Rs.)
Rs.| Rs.| ]
1 July-2017 73,05,250/- - 73,05,250/-
2 Aug-2017 77,28,921/- 98,172/- 78,27,093/-
3 Sept-2017 38,06,674/- 9,09,989/- 47.16,663/-
Total 1,88,40.845/ - 10,08,161/- Jl .098,49,006/ - |
¢« On being shown Notification No.131/2016-Customs (NT) dated

31.10.2016 and Notification No. 59/2017-Customs (NT) dated 29.06.2017
issued by Government of India and asked to state whether M/s Shree
Bharka (India) Ltd. had satisfied all the conditions/ requirements of
Notification No. 131/2016-Customs (NT) dated 31.10.2016 and
‘“‘*\-Notlﬁcatlon No. 59/2017-Customs (NT) dated 29.06.2017 and also state
‘\Q}‘zq‘ther duty drawback availed at higher rate by M/s Shree Barkha India

i _ “1!, Page 9 of 45
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Ltd. during the period from July,2017 — Sept,2017 was in order or
otherwise, he stated that they had 5,55,048 Kgs of Yarn (20,88,757 Mtrs
when converted into finished fabric and after deducting wastage/
shrinkage) in their stock as on 30.06.2017. Further, they had 15,33,113
Mtrs of Grey (14,71,788 Mtrs when converted to finished fabric) and
5,20,860 Mtrs of finished fabric as on 30.06.2017 on which they had not
availed any Input Tax Credit (except 46761.80 Kgs Yarn on which they had
availed CENVAT Credit in TRAN 1). Accordingly, they had stock of
40,81,405 Mtrs finished fabric and have satisfied the conditions of
Notification No. 59/2017-Customs (NT) dated 29.06.2017. He further
stated that during the month of July-2017 to September, 2017 they had
exported total 39,39,874.10 (31,62,215.3 Higher rate + 7,77,658.80 at
Lower rate) Mtrs of finished fabric and had supplied 4,44,906 Mtrs of fabric
in the domestic market (total clearance during the said period was
43,88,842 Mtrs).

He further stated that all the exports made by them during the month of
July to September-2017 was from the stock of raw marerial, semifinished
and finished goods available with them as on 30.06.2017. However, in the
last of September, they had exhausted the stock of finished goods
manufactured from the raw materials, grey fabric and finished goods
available with them as on 30.06.2017 therefore the d:fferential 3,07,437
Mtrs of finished fabric exported by them either at lower rate of drawback
or higher rate of drawback was manufactured from the raw material which
were purchased by them during the month of July-207 and Sept-2017 and
on the same they had availed Input Tax ‘Credit. However, as per FIFO, they
had exported one consignment of 90708.480 Mtrs at higher rate of duty
drawback and rest was exported at lower rate of duty drawback or in
domestic market. Therefore, he stated that he agreed that drawback
availed by them on the goods exported at higher rate manufactured from
ITC availed raw materials is recoverable from them along with interest.
On being asked to provide the details of the stock position of raw materials
as well as finished goods as on 30.06.2017 of M/s Shree Bharka (India)
Ltd., he provided the stock position of finished goods as well as raw

materials as on 30.06.2021 which is as under:

!Raw material / finished goods Quantity

?‘r’am |3,55,048 Kgs

Grey Fabric 15,33.113 Mtrs

Finished Fabric (after processing) 5,20,860 Mtrs ==
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¢ On being confronted that from above, it appears that they had exhausted
their stock that was held by them as on 30.06.2017 and they continucd to
export goods manufactured from raw material procured during the months
of July, 2017 to Sept, 2017 and availed higher rate of duty drawback and
asked to state why duty drawback availed at higher ratc should not be
disallowed to them, he agreed that they had exhausted the stock of
finished goods manufactured from the raw materials, grey fabric and
finished goods available with them as on 30.06.2017 before 30.09.2017
and the finished goods supplied by them over and above the stock were
manufactured from the raw materials purchased by them during July to
September-2017 on which they have availed ITC. Thus, he agreed that
drawback availed by them on the goods exported at higher rate
manufactured from ITC availed raw materials, as admitted by him above
is recoverable from them along with interest.

e On being further asked the reason for availing higher rate of drawback on
the export made during the months of July,2017 to Sept, 2017 as well as
lower rate of duty drawback simultancously, he stated that as the stock
they had as on 30.06.2017 was declining, they started using raw
material/input procured during the months of July-2017 to Sept-2017 in
manufacturing of goods intended for export therefore they had exported
one consignment at lower rate in August-2017 and had started clearing
goods both at lower rate as well as higher rate of drawback in September-

2017.

2.5 M/s Shree Bharka (India) Ltd., vide their letter dated 02.03.2022 and letter
dated 13.01.2023 submitted following documents for scrutiny:
i) Copies of GSTR-3B and 2A returns for the period July- 2017 to
September 2017,

1) Statement of Shipping 3ills of export made during the period July
2017 to September 2017.

iii) Item wise stock details as on 31.03.2017 and 30.06.2017 alongwith
production and clearance details.

iv) Copy of ST-3 return.

v) Copy of TRAN-1 return alongwith supporting documents of
purchase invoices on the basis of CENVAT Credit was availed in TRAN-1
return.

! (A ig7i >,

\‘j,/ Vi “‘ Details/documents of Refund claimed against export made during
: ripd July 2017 to September 2017,

Thl | B
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vii) Copy of trial balance sheet as on 30.06.2017 and 30.09.2017.

3. Scrutiny of documents of M/s Shree Bharka (India) Ltd.

3.1 Whereas on examination of purchase register and GSTR-3B return filed by
the exporter, it was observed that the exporter has availed complete/full Input
Tax Credit (ITC) during the month of July 2017 to Septembe: 2017 which was
available to them as per purchase register. Further, it appears that the exporter
has also availed CENVAT Credit on stock of 46,761.80Kg raw material, i.e. Yarn,
available with them as on 30.06.2017 in the TRAN-1 return filad by them. These
facts were also admitted by Shri Sandeep Kothari, Director in his statement
dated 13.01.2023 recorded under Section 108 of the Customs Act, 1962 wherein
he stated that they had availed all the ITC amounting to Rs.3,89,38,912/-
admissible on the inputs and input services received by them during the period
July 2017 - Sept 2017 and had also availed/taken CENVAT Credit of Rs.
8,81,401/- pertaining to 46761.80 Kg Yarn in column 7a of the TRAN-1 return
filed by them. Thus, it is clear that the exporter had availed all the eligible input
tax credit of all the raw materials purchased by them during these three months
and had also availed /taken CENVAT Credit on the stock of 46.761.80 Kg of Yarn
available with them as on 30.06.2017.

3.2 On examination of Shipping Bills, invoices and other details of export
made by the exporter during the month of July 2017 to September 2017, it was
observed that the exporter had claimed higher rate of drawback against all the
exports made during the said period except nine Shipping Bills, in which lower
rate of drawback was claimed. Further, it was observed that the exporter has
also availed Input Tax Credit (ITC) on the inputs & input services purchased by
them during the months of July 2017 to September 2017 and had also availed
CENVAT credit of the stock of 46,761.80 Kg of Yarn available as on 30.06.2017.
Thus, the exporter has violated the essential condition mentioned in Notification
No. 359/2017 dated 29.06.2017 by simultaneously availing CENVAT
Credit/Input Tax Credit on the inputs & input services and claiming duty

drawback at higher rate against the exported goods.

3.3 Whereas, Shri Sandeep Kothari, Director in his statement had stated that
they procure inputs/inputs services commonly for finished goods intended for
export and domestic clearance and no separate record or accounting in respect
of Input Tax Credit on raw materials/inputs procured for manufacturing of

finished goods intended for domestic clearance and exports were maintained by
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them. The exporter has submitted details of the stock available as on 30.06.2017
in his statement on some of which they had availed transitional CENVAT credit.
On scrutiny of the documents submitted by M/s Shree Bharka (India) Ltd., it
was observed that the exporter had availed/taken CENVAT credit of Rs
8,81,401/- in column 7a of the TRAN-1 return (RUD-5) and the said credit
pertains to CENVAT Credit of duty paid by them on the stock 46,761.80 Kg of
Yarn available with them as on 30.06.2017. This fact has been admitted by Shri
Sandeep Kothari, Director, M/s Shree Bharka (India) Ltd. in his statement dated
13.01.2023. Thus, the exporter had violated the essential condition of the
Notification No. 59/2017 dated 29.C6.2017 by availing duty drawback at higher
rate on the goods exported by them during the period July 17 to Sept 17 which
were either finished/semi-finished goods held by them as on 30.06.2017 or were
manufactured from the raw material i.e. 46,761.80 Kg of Yarn held by them as
on 30.06.2017, on which they had availed CENVAT credit and carried forward
the same in TRAN-1 return filed by ‘hem.

3.4 Whereas, Shri Sandeep Kothari, Director of M/s Shree Bharka (India) Ltd.
in his statement dated 13.01.2023 had stated that they were having stock of
5,55,048 Kg of Yarn (20,88,757 Mtrs when converted into finished fabric and
after deducting wastage/ shrinkage), 15,33,113 Mtrs of Grey (14,71,788 Mtrs
when converted to finished fabric) and 5,20,860 Mtrs of finished fabric as on
30.06.2017 (RUD-6) on which they had not availed any Input Tax Credit [except
46,761.80 Kg Yarn on which they had availed CENVAT Credit in TRANI return)
Thus, the exporter was having stock of 40,81,405 Mtrs cquivalent finished fabric
as on 30.06.2017. Further, during the month of July to September, 2017, the
exporter had exported total 39,3¢,874.10 Mtrs (31,62,215.3 Higher rate
7,77,658.80 at Lower rate) of finished fabric and had supplied 4,44,906 Mtrs of
fabric in the domestic market (total clearance during the said period was
43,84,780 Mtrs though in the statemnents same was provided as 43,88,842 Mtrs
by the exporter). Thus, the claim of the exporter that during the period from July
-2017 to Sept.-2017 they had exported finished goods which was either available
with them as on 30.06.2017 or manufactured from the stock of raw material or
semi-finished goods available with them as on 30.06.2017 doces not hold water
as on the basis of Stock Position statement submitted by the exporter, the total
stock of finished goods as on 30.06.2017 was 40,81,405 Mtrs only, whereas the
total supply including export and domestic sale during this period was 43,84,780
leters. The fact when confronted with the exporter, was admitted by Shri

Kothari, Director, M/s Shree Bharka (India) Ltd. that in the end of
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September, they had exhausted the stock of finished goods manufactured from
the raw materials, grey fabric and Tinished goods available with them as on
30.06.2017, therefore the differential 3,07,437 Mtrs of finished fabric exported
by them either at lower rate of drawback or higher rate of drawback was
manufactured from the raw material which were purchased by them during the
month of July-2017 to Sept-2017 and ort the same they had availed Input Tax
Credit. Exporter further admitted that as per FIFO, they had exported one
consignment of 90,708.480 Mtrs at higher rate of duty drawback and rest was
exported at lower rate of duty drawback or in domestic market. Therefore, the
exporter agreed that drawback availed by them on the goods exported at higher
rate manufactured from ITC availed raw materials is recoverable from them along

with interest.

3.5 Therelore, it is evident from the facts and the statemer.t of Shri Sandeep
Kothari that the exporter had exhausted their stock and then used raw material
purchased by them during the months of July-2017 to September-2017 on
which they have availed full input tax credit, in manufacturing of finished goods
and subsequently also claimed higher rate of duty drawback on the exports of
said finished goods. This renders the exporter’s eligibility to cleim duty drawback
at higher rate forfeited. Therefore, the duty drawback avaied at higher rate
against the export of finished goods manufactured by using raw material
purchased during the month of July-2017 to September-20.7 by the exporter
was not proper and should be disallowed as the exporter had violated conditions
of Notification No. 59/2017 dated 29.06.2017 by availing Input Tax Credit on
the inputs & input services and claiming duty drawback at higher rate against

the exported goods simultaneously.

3.6 JFurther, it is pertinent to mention that the exporter hes availed CENVAT
Credit of Rs 8,81,401/- in column 7a of the TRAN-1 return filed by them
pertaining to CENVAT Credit of duty paid by them on the stock of 46.761.80 Kg
of Yarn available with them as on 30.06.2017. Thus, it is evident that the
exporter had availed /taken credit on the stock of raw materizal 1.e. 46,761.80 Kg
Yarn held by them as on 30.06.2017 in their TRAN1 return. Therefore, their
claim for justification of admissibility of duty drawback at aigher rate on the
finished fabric exported by them during the months of July-2017 to Sept 2017,
manufactured from the stock of 46,761.80 Kg of Yarn held by them as on
30.06.2017 is also liable 10 be refuted as the exporter had avaled CENVAT credit
on the subject stock held by them as on 30.06.2017 and carried forward the
CENVAT credit in their TRAN-1 return and have also availed duty drawback at -
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higher rate on export of the finished fabric manufactured from 46,761.80 Kg of
Yarn. Thus, the exporter has violated the crucial conditions of Notification No.
131/2016-Customs (NT) dated 31.10.2016 as amended by Notification No.
59/2017-Customs (NT) dated 29.06.2017.

3.7 Whereas on examination of purchase register and GSTR-38 return liled by
the exporter, it was observed that the exporter has availed complete/full Input
Tax Credit (ITC) during the month of July 2017 to September 2017 which was
available to them as per purchase register. Further, it appears that the exporter
has also availed CENVAT Credit on stock of 46,761.80 Kg raw material, i.c. Yarn,
available with them as on 30.06.2017 in the TRAN-1 return filed by them. These
facts were also admitted by Shri Sandeep Kothari, Director in his statement
dated 13.01.2023 recorded under Section 108 of the Customs Act, 1962 wherein
he stated that they had availed all the ITC amounting to Rs.3,89,38,912/-
admissible on the inputs and input services received by them during the period
July-2017 to Sept-2017 and had also availed/taken CENVAT Credit of Rs,
8,81,401 /- pertaining to 46761.80 Kg Yarn in column 7a of the TRAN-1 return
filed by them. Thus, it is clear that the exporter had availed all the eligible input
tax credit of all the raw materials purchased by them during these three months
and had also availed/taken CENVAT Credit on the stock of 46,761.80 Kg of Yarn
available with them as on 30.06.2017,

3.8 On being confronted with the above stated facts about the stock position
as on 30.06.2017 and supply made by them during the period from July-2017
to September-2017, Shri Sandeep Kothari stated that they had exported goods
during the months of July, 2017 to September, 2017 manufactured from the
stock of raw material held by them as on 30.06.2017 or the finished goods
available with them as on 30.06.2017. He also admitted that the goods exported
during the period July-2017 to Sept,2017 by them other than the stock held by
them as on 30.06.2017 were manufactured by using the raw materials procured
during the month of July 2017 to Sept., 2017 against which they have availed
full Input Tax Credit in GSTR 3B. He also admitted that the drawback availed at
higher rate by them against the export made by using raw material on which

they have availed CENVAT Credit/input tax credit was not proper. He admitted

that for some of the export other than from the stock held by them as on
30.06.2017, they have not satisfied the conditions of Notification No. 131/2016-
Customs (NT) dated 31.10.2016 as amended by Notification No. 59/2017-
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46,761.80 Kg Yarn) held by them as on 30.06.2017, claiming of drawback at
higher rate was wrong as the exporter had availed CENVAT Credit to the tune of
Rs.8,81,401/- on the 46,761.80 Kgs Yarn in the TRAN-1 return in violation of
the conditions of Notification No. 131/2016-Customs (NT) dated 31.10.2016 as
amended by Notification No. 59./2017-Customs (NT) dated 29.06.2017.

3.9 Whereas, it was observed that in order to avail higher rate of Drawback
the exporter at the time of filing Shipping Bills has submitted in their invoices a
declaration stating that no input tax credit of the Central Goods and Services
Tax or of the Integrated Goods and Services Tax had been availed for any of the
inputs or input services used in the manufacture of the export product. Further,
they declared that CENVAT Credit on the inputs or input services used in
manulacture of the export goods had not been carried forward in terms of Central
goods and Services Tax Act, 2017. However, as discussed ir paras supra, the
exporter has not only availed complete Input Tax Credit (ITC) during the month
of July 2017 to September 2017 which was available to them as per GSTR
2A /purchase register, but had also taken CENVAT credit on 46,761.80 Kg Yarn
held by them on 30.06.2017 in TRAN-1 return filed by them. Thus, it appears
that the exporter had submitted wrong declaration before the Customs Authority

at the time of filing shipping bills to wrongly avail higher rate of drawback.

3.10 In view of the above stated facts, it was observed that the exporter had
exported Minished fabric manufactured by using 46,761.80 K¢ of Yarn on which
CENVAT credit was availed in TRAN-1 return filed by them and subsequently
exported availing higher rate of duty drawback. The act of exporting finished
goods manufactured from raw material on which CENVAT credit was availed and
carried forward in TRAN-1 return and availing drawback at higher rate at the
time of export of these goods, is violation of Customs Notification No. 59/2017-
Customs (NT) dated 29.06.2017. Therefore, the drawback availed at higher rate
by exporting such goods is liable to be recovered from the exporter. Taking into
consideration input output ratio stated by the exporter in his statement dated
13.01.2023 and market practice, from 46,761.80 Kg of Yarn, exporter
manufactured approx.1,74,000 Mtrs of finished goods. Accerdingly, drawback
pertaining to Shipping Bill No. 8664684 dated 14.09.2017 and Shipping Bill No.
8673670 dated 15.09.2017 whereby 1,74,215.146 Mtrs of finished fabric was
exported, 1s recoverable from the exporter. Further, investigation revealed that
as on 30.06.2017, the exporter had stock of finished goods equivalent to
40,81,405 Mtrs of fabric whereas during the period from July 2017 to September
2017, they supplied total 43,84,780 Mtrs of finished goods (31,62,215.30 Mtrs
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exported at Higher Rate of Drawback+ 7,77,658.80 Mtrs exported at Lower Rate
of Drawback + 4,44,906 Mtrs supplied in domestic market). Shri Sandeep
Kothari, Director admitted in his statement that the differential quantity of
finished fabric exported by them was manufactured from raw material procured
by them during the period July 2017 to September 2017 on which they had
availed Input Tax Credit. He further admitted that as per FIFO and out of
differential quantity of finished fabric exported by them, they had exported one
consignment of 90708.48 Mtrs availing duty drawback at higher rate and rest
were exported at lower rate of duty drawback. This holds the exporter in clear
violation of the conditions of Customs Notification No. 59/2017-Customs (N'T)
dated 29.06.2017 and the drawback availed at higher rate on export ol
90,708.480 Mtrs is liable to be recovered from them. Accordingly, drawback
pertaining to Shipping Bill No. 8964881 dated 28.09.2017 whereby 90,708,480
Mtrs finished fabric were exported at higher rate of drawback is recoverable from

them.

4. From the above stated facts, it appears that for the export consignments
as detailed in attached Annexure-A exported during the month of September
2017, the exporter has availed CENVAT credit/input tax credit as well as
drawback under category ‘A’ of the drawback schedule thereby violating the
conditions of the Notification No.131/2016-Customs (NT) dated 31.10.2016 as
amended by Notification No. 59/2017-Customs (NT) dated 29.06.2017. It is
pertinent to mention that when CENVAT credit/input tax credit on inputs is
availed, drawback under category ‘B’ (lower rate) was allowed, therefore, in the
instant case, as CENVAT credit/input tax credit had been availed, the exporter
was eligible for drawback under category B’ Thus, the cxcess drawback
amounting to Rs. 14,20,138/- (Rupees Fourteen Lakhs Twenty Thousand One
Hundred Thirty-Eight only) as calculated in Annexure-A to the show cause |
wrongly availed by M/s Shree Bharka (India) Ltd. for the export consignments
as detailed in Annexure-A was not proper and legal and is recoverable from them
under Rule 16 of Customs, Central Excise and Service Tax Drawback Rules,
1995 read with Section 73 of the Customs Act 1962 along with applicable

interest.
5. LEGAL PROVISIONS APPLICABLE TO THE INSTANT CASE
5.1 Legal Provisions of Customs Act, 1962

Various provis'i/(’)psg-gﬁzl;@Customs Act, 1962 applicable in the instant case are
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Section 2(39) defines the term smuggling and it reads as under: -
“Smuggling” in relation to any goods, means any act of omission or
commission which render such goods liable to confiscation under Section 111
or Section 113 of the Customs Act, 1962.

Section 2(18) defines the term exports and its read as unaer: - “export”, with
its grammatical variations and cognate expressions, means taking out of
India to a place outside India;

Section 2(19) defines the term export goods and its read as under: - “export
goods”, means any goods which are to be taken out of Indic to a place outside
India;

SECTION 50 Entry of goods for exportation. - (1) The exporter of any goods
shall make entry thereof by presenting electronically on the customs
automated system to the proper officer in the case of goods to be exported in
a vessel or aircraft, a shipping bill, and in the case of good:s to be exported by
land, a bill of export in such form and manner as maybe prescribed].

Provided that the Principal Commissioner of Customs or Commissioner of
Customs may, in cases where it is not feasible to make entry by presenting
electronically on the customs automated system, allowv an entry to be
presented in any other manner.

(2). The exporter of any goods, while presenting a shipping bill or bill of export,
shall make and subscribe to a declaration as to the truth of its contents.

“(3) The exporter who presents a shipping bill or bill of export under this
section shall ensure the following, namely:—

(a) the accuracy and completeness of the information given therein;
(b) the authenticity and validity of any document supporting it; and

{c) compliance with the restriction or prohibition, if any, relating to the - goods
under this Act or under any other law for the time being ir. force.”.

SECTION 75. Drawback on imported materials used in the manufacture of
goods which are exported. - (1) Where it appears to the Central Government
that in respect of goods of any class or description manufactured, processed
or on which any operation has been carried out in India, being goods which
have been entered for export and in respect of which an crder permitting the
clearance and loading thereof for exportation has been made under section
51 by the proper officer, or being goods entered for export by post under
clause (a) of section 84 and in respect of which an order pz2rmitting clearance
for exportation has been made by the proper officer, a drawback should be
allowed of duties o customs chargeable under this Act on any imported
materials of a class or description used in the manufacture or processing of
such goods or Carrying out any operation on such coods, the Central
Government may, by -notification in the Official Gazette, direct that drawback
shall be allowed in respect of such goods in accordance with, and subject to,
the rules made under sub-section (2) :

Provided that no drawback shall be allowed under this sub-section in respect
of any of the aforesaid goods which the Central Governrient may, by rules
made under sub-section (2), specify, if the export value of such goods or class
of goods is less than the value of the imported materials used in the
manufacture or processing of such goods or carrying out any operation on
such goods or class of goods, or is not more than-such percentage of the value
of the impaorted materials used in the manufacture or processing of such goods

i

VA" Page 18 of 45




r’*-"
s
::"/A\
) o

- >
o r A

Tl

OIA No, MUN-CUSTM-000-APP-034-25-26

or carrying out any operation on such goods or class of goods as the Central
Government may, by notification in the Official Gazette, specify in this behalf

Provided further that where any drawback has been allowed on any goods
under this sub-section and the sale proceeds in respect of such goods are not
received by or on behalf of the exporter in India within the time allowed under
the Foreign Exchange Management Act, 1999 (42 of 1999)], such drawback
shall except under such circumstances or such conditions as the Central
Government may, by rule, specify, be deemed never to have been allowed
and the Central Government may, by rules made under sub-section (2),
specify the procedure for the recovery or adjustment of the amount of such
drawback.

(1A) Where it appears to the Central Government that the quantity of a
particular material imported into India is more than the total quantity of like
material that has been used in the goods manufactured, processed or on
which any operation has been carried out in India and exported outside India,
then, the Central Government may, by notification in the Official Gazette,
declare that so much of the material as is contained in the goods exported
shall, for the purpose of sub-section (1), be deemed to be imported material.

(2] The Central Government may make rules for the purpose of carrying out
the provisions of sub-section (1) and, in particular, such rules may provide —

(a) for the payment of drawback equal to the amount of duty actually paid on
the imported materials used in the manufacture or processing of the goods or
carrying out any operation on the goods or as is specified in the rules as the
average amount of duty paid on the materials of that class or description used
in the manufacture or processing of export goods or carrying out any operatiort
on export goods of that class or description either by manufacturers generally
or by persons processing or carrying on any operation generally or by any
particular manufacturer or particular person carrying on any process or other
operation, and interest if any payable thereon;

(aa) for specifying the goods wmn respect of which no drawback shall be
allowed:

(ab) for specifying the procedure for recovery or adjustment of the amount of
any drawback which had been allowed under sub-section (1) or nterest
chargeable thereon;

(b) for the production of such certificates, documents and other evidence in
support of each claim of drawback as may be necessary;

(c) for requiring the manufacturer or the person carrying oul any process or
other operation to give access to every part of his manufactory to any officer
of customs specially authorised in this behalf by the Assistant Commissioner
of Customs or Deputy Commissioner of Customs to enable such authorised
officer to inspect the processes of manufacture, process or any other operation
carried out and to verify by actual check or otherwise the statements made
in support of the claim for drawback.

(d) for the manner and the time within which the claim for payment of
drawback may be filed;

,_;?\ (3) The power to make rules conferred by sub-section (2) shall include the
\ethigey

{)ower to give drawback with retrospective effect from a date not earlier than

P
13
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’.x e date of changes in the rates of duty on inputs used in the export goods
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SECTION 75A. Interest on drawback. - (1) Where any drawback payable
to a claimant under section 74 or section 75 is not paid within a period of one
month from the date of filing a claim for payment of such drawback, there
shall be paid to that claimant in addition to the amount of drawback, interest
at the rate fixed under section 27A from the date after the expiry of the said
period of one month till the date of payment of such drawback.

(2) Where any drawback has been paid to the claimant erroneously or it
becomes otherwise recoverable under this Act or the rules made thereunder,
the claimant shall, within a period of two months from tre date of demand,
pay in addition to the said amount of drawback, interest at the rate fixed
under section 28AA and the amount of interest shall be calculated for the
period beginning from the date of payment of such drawback to the claimant
till the date of recovery of such drawback.

SECTION 113. Confiscation of goods attempted to be improperly
exported, etc. - The following export goods shall be liable to confiscation:

() —
(i)

(ia) any goods entered for exportation under claim for dravsback which do not
correspond in any material particular with any information furnished by the
exporter or manufacturer under this Act in relation to the fixation of rate of
drawback under section 75;]

SECTION 114. Penalty for attempt to export goods improperly, etc. -
Any person who, in relation to any goods, does or omits t> do any act which
act or omission would render such goods liable to confiscation under section
1'13, or abets the doing or omission of such an act, shall te liable, -

(1) in the case of goods in respect of which any prohibiticn is in force under
this Act or any other law for the time being in force, to a penalty not exceeding
three times the value of the goods as declared by the exporter or the value as
determined under this Act, whichever is the greater;

(i1) in the case of dutiable goods, other than prohibited goods, subject to the
provisions of section 114A, to a penalty not exceeding ten ner cent of the duty
sought to be evaded or five thousand rupees, whichever is higher:

Provided that where such duty as determined under sub-section (8) of section
28 and the interest payable thereon under section 28AA is paid within thirty
days from the date of communication of the order of the proper officer
determining such duty, the amount of penalty liable to be paid by such person
under this section shall be twenty-five per cent of the penalty so determined;

(i) in the case of any other goods, to a penalty not exceeding the value of the
goods, as declared by the exporter or the value as determined under this Act,
whichever is the greater.

SECTION 125. Option to pay fine in lieu of confiscation. - (1) Whenever
confiscation of any goods is authorised by this Act, the officer adjudging it
may, in the case of any goods, the importation or exportation whereof is
prohibited under this Act or under any other law for the time being in force,
and shall, in the case of any other goods, give to the owner of the goods or,
where such owner is not known, the person from whose possession or
custody such goods have been seized, an option to pay in lieu of confiscation
such fine as the said officer thinks fit:
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Provided that where the proceedings are deemed to be concluded under the
proviso to sub-section (2) of section 28 or under clause (i) of sub-section (6] of
that section in respect of the gocds which are not prohubited or restricted, the
provisions of this section shall not apply:

Provided further that without prejudice to the provisions of the proviso to sub-
section (2) of section 115, such fine shall net exceed the market price of the
goods confiscated, less in the case of imported goods the duty chargeable
thereon.

(2) Where any fine in lieu of confiscation of goods is imposed under subsection
(1), the owner of such goods or the person referred to in subsection (1), shall,
in addition, be liable to any duty and charges payable in respect of such
goods,

(3) Where the fine imposed under sub-section (1) is not paid within a period
of one hundred and twenty days from the date of option given thereunder,
such option shall become void, unless an appeal against such order is
pending.

Explanation— For removal of doubts, il is hereby declared that in cases where
an order under sub-section (1) has been passed before the date** on which
the Finance Bill, 2018 receives the assent of the President and no appeal is
pending against such order as on that date, the option under said sub-section
may be exercised within a period of one hundred and twenty days from the
date on which such assent is received.

5.2 Customs, Central Excise Duties and Service Tax Drawback Rules, 1995-
as amended vide Notification No. 109/2014-Customs (N.T) dated

17.11.2014:

?d':.:l
‘o

Rules 2. Definitions. —
In these rules, unless the context otherwise requires, -

(a) "drawback" in relation to any goods manufactured in India and exported,
means the rebate of duty or tax, as the case may be, chargeable on any
imported materials or excisable materials used or taxable services used as
input services in the manufacture of such goods;

Rule 12. Statement/ Declaration to be made on exports other than by Post

(1) In the case of exports other than by post, the exporters shall at the time of
export of the goods —

(a) state on the shipping bill or bill of export, the description, quantity and
such other particulars as are necessary for deciding whether the goods are
entitled to drawback, and if so, at what rate or rates and make a declaration
on the relevant shipping bill or bill of export that —

(i) a claim for drawback under these rules is being made;

1[(ii) in respect of duties of Customs and Central Excise paid on the
containers, packing materials and materials and the service tax paid on the
input services used in the manufacture of the export goods on which
drawback is being claimed, no separate claim for rebate of duty or service tax
under the Central Excise Rules, 2002 or any other law has been or will be

~ made to the Central Excise authorities:

\(‘ 2 [Provided that if the 3[Principal Commissioner of Customs or Commissioner of

(E‘ustoms, as the case may be| is satisfied that the exporter or his authorised
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agent has, for reasons beyond his control, failed to comply with the provisions
of this clause, he may, after considering the representation, if any, made by
such exporter or his authorised agent, and for reasons to bz recorded, exempt
such exporter or his authorised agent from the provisions of this clause];

(b) furnish to the proper officer of Customs, a copy of shiprent invoice or any
othér document giving particulars of the description, quantity and value of the
goods to be exported.

Rule 16. Repayment of erroneous or excess payment of drawback and
interest. —

Where an amount of drawback and interest, if any, has been paid
erroneously or the amount so paid is in excess of what the zlaimant is entitled
to, the claimant shall, on demand by a proper officer of Customs repay the
amount so paid erroneously or in excess, as the case may be, and where the
claimant [ails to repay the amount it shall be recovered in the manner laid
down in sub-section (1) of section 142 of the Customs Act, 1962 (52 of 1962).

5.3 The provisions of the Foreign Trade (Development and Regulation)
Amended Act, 2010 (No. 25 of 2010) and Rules framed thereunder, which are
applicable to the instant case, are as under:-

Section 11 of the Foreign Trade (Development and Regulation) Act,
1992:

11. Contravention of provisions of this Act, rules, orders and export
and import policy. - (1) No export or import shall be made by any person
except in accordance with the provisions of this Act, the rules and orders
made thereunder and the export and import policy for the time being in force.

(2) Where any person makes or abets or attempts to make any export or
import in contravention of any provision of this Act or any rules or orders
made thereunder or the export and import policy, he shall be liable to a
penalty not exceeding one thousand rupees or five times the value of the
goods in respect of which any contravention is made or attempted to be made,
whichever is more.

(3) Where any person, on a notice to him by the Adjudicating Authority, admits
any contravention, the Adjudicating Authority may, in such class or classes
of cases and in such manner as may be prescribed, determine, by way of
settlement, an amount to be paid by that person.

(4] A penalty imposed under this Act may, if it is not paid, be recovered as an
arrears of land revenue and the Importer-exporter Code Number of the person
concerned, may, on failure to pay the penalty by him, be suspended by the
Adjudicating Authority till the penalty is paid.

(5) Where any contravention of any provision of this Act or any rules or orders
made thereunder or the export and import policy has bzen, is being, or is
attempted to be, made, the goods together with any pcckage, covering or
receptacle and any conveyances shall, subject to such requirements and
conditions as may be prescribed, be liable to confiscation oy the Adjudicating
Authaority.

(6) The goods or the conveyance confiscated under sub-section (5) may be
released by the Adjudicating Authority, in such manner and subject to such
conditions as may be prescribed, on payment by the person concemned of the
redemption charges equivalent to the market value of the goods or
conveyance, as the case may be.
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Rule 11 of the Foreign Trade (Regulation) Rules, 1993:
11. Declaration as to value and quality of imported goods. —

On the importation into, or exportation out of, any customs ports of any goods,
whether liable to duty or not, the owner of such goods shall in the Bill of Entry
or the Shipping Bill or any other documents prescribed under the Customs
Act, 1962 (52 of 1962), state the value, quality and. description of such goods
to the best of his knowledge and belief and in case of exportation of goods,
certify that the quality and specification of the goods as stated in those
documents, are in accordance with the terms of the export contract entered
into with the buyer or consignee in pursuance of which the goods are being
exported and shall subscribe a declaration of the truth of such statement at
the foot of such Bill of Entry or Shipping Bill or any other documents.

6. From the above stated facts, it appears that for the export consignmenis as
detailed in attached Annexure-A exported during the month of July-2017 to
September-2017, the exporter has availed input tax credit as well as drawback
under category ‘A’ of the drawback schedule thereby violating the conditions of
the Notification No. 131/2016-Customs (NT) dated 31.10.2016 as amended by
Notification No. 59/2017-Customs (NT) dated 29.06.2017. It is pertinent to
mention that when input tax credit on inputs is availed, drawback under
category ‘B’ (lower rate) was allowed, therefore, in the instant case, as input tax
credit had been availed, the exporter was eligible for drawback under category
‘B’. Thus, the excess drawback amounting to Rs. 14,20,138/- (Rupees Fourteen
Lakhs Twenty Thousand One Huncred Thirty-Eight Only) as calculated in
Annexure-A, wrongly availed by the Exporter for the export consignments as
detailed in Annexure-A was not proper and legal and is recoverable from them
under Rule 16 of Customs, Central Excise and Service Tax Drawback Rules,
1995 read with Section 75 of the Customs Act 1962 along with applicable

interest.

6.1 M/s. Shree Bharka (India) Ltd had exported goods from Mundra ports,
Gujarat on which they have availed input tax credit as well as drawback under
Category-A during the month of July-2017 to September-2017. The details of

export made by them is summarized as under;

P d
P -
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Table-1
[ | T o | I [ " IDifferent
ISI’I o ’ | iul Dm“'
- |Port Cod '“"'"[;'i’lf',:‘fjnm of $/ Invoice [Date of In|Quantity (M|FOB Value 1R["2K ::l‘;c
N .J 5 & 5 d B No | voice clers) 5) ?D‘;ﬁ.‘ of
0 J . i HR-LR)
[ (Rs.)
| [ 5353751
J .1.\':\41;.\1[ S6C168| 1409201 (970171309201 99569 45 | es0aa7a23 | 455833
| =4 d
|2 s | F67367 1509 20 OISO 09200 5430520 | 693615278 | 466062
| SO6A88 138 09 301 11023013135 60 3
3 INMUNg RCHR8 12805201 102 200712509201 4004 45 | 743646540 | 498243
Ll ] |
TOTAL 12,64.923.62 l 2,11,96,092.41] 14,20,138

6.2 In view of facts discussed in the above paras, material evidences available
on record and the deposition of Shri Sandeep Kothari, Dirzctor of M/s. Shree
Bharka (India) Ltd, Bhilwara, Rajasthan, it is evident that the goods exported by
them during the month of September 2017 as detailed in artached Annexure-A
by availing drawback under Category “A” of the drawback schedule were
manufactured from either the raw materials / inputs purchesed by them during
the period of July 2017 to September 2017 on which M/s. Shree Bharka (India)
Ltd, had availed full Input Tax Credit in the GSTR-3B returns filed for these
months or from the stock of raw material (Yarn) held by them as on 30.06.2017
on which they had availed / taken CENVAT credit and carried forward the same
in TRAN- 1 return filed by them. It is evident that for the export consignments
as detailed in Annexure-A, M/s. Shree Bharka (India) Ltd has taken CENVAT
credit of Rs.8,81,401/- on the stock of 46,761.80Kg varn held by them as on
30.06.2017 and carried forward the CENVAT Credit in TRAN-1 return filed by
them and have availed input tax credit of the inputs and input services used in
manufacture of the exported goods as well as availed drawback at higher rate
i.e. under category “A” of the Drawback Schedule. As per condition of
Notification No. 59/2017(NT) dated 29.06.2017, for availing drawback at
higher rate i.e. Category “A” of the Drawback Schedule, the exporter shall
not carry forward the amount of CENVAT Credit on the Export product or
on the inputs or input services used in manufacture of export product,
under the Central Goods and Services Act, 2017. Thus i is evident that the
Exporter has violated the conditions of No. 131/2016- Customs (N.T.) dated the
31 st October, 2016 as amended by Notification No.59/2017-Cu'stoms (NT)

dated 29.06.2017 by wrongly availing benefits of duty drawback at higher rate
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on the export of goods which were manufactured from the stock of raw matenial
held with them as on 30.06.2017 on which the exporter had availed CENVAT
Credit and carried forward the same in TRAN- 1 return filed by them or were
manufactured by using the raw materials procured during the month of
July,2017 to September,2017 against which they have availed full Input Tax
Credit in GSTR-3B.

6.3 Vide Notification No.59/2017(NT) dated 29.06.2017 Government amended
the Notification of the Government of India, Ministry of Finance (Department of
Revenue) No.131/2016-Customs(N.T.) dated the 31st October, 2016 thereby
specifying conditions for availing Drawback. The said notification provided that
an undertaking should be provided, in case an exporter wants to claim drawback
under category “A”, that they have not availed any input tax in respect of [GST

and CGST. The relevant part of the said notification is reproduced below:

“In exercise of the powers conferred by sub-section (2) of section 75 of the
Customs Act, 1962 (52 of 1962), sub-section (2) of section. 37 of the. Central
Excise Act, 1944 (l of 1944) and section 93A and sub-section (2) of section 94
of the Finance Act,. 1994. (32. of 1994), read with rules. 3 and 4 of the
Customs, Central Excise Duties and Service Tax Drawback Rules, 1995, the
Central Government hereby maices the following further amendments, in the
notification of the Government of India in the Ministry of Finance (Department
of Revenue!, No. 131/2016-Customs(N.T), dated the 31st October, 2016,
published vide number G.S.R. 1018 (E), dated the 31st October, 2016,
namely-. In the said notification, -

In the Notes and. conditions —
i. for paragraph(6),

“(6) An export product accompanied with tax invoice and forming part of
project export (including tumkey export or supplies) for which no figure is
shown in columns (5) and (7) in the said Schedule, shall be so declared by
the exporter and the maximum amount of drawback that can be availed
under the said Schedule shall not exceed amount calculated by applying ad-
valorem rate of drawback shown in column (4) or column (6) to one and half
times the tax invoice value.”

ii. in paragraph (11), after clausz (b), the following clauses shall be
inserted, namely:-

“lc) exported availing input tax credit of the central goods and services tax or
of the integrated goods and services tax on the export product or on the inputs
or input services used in the manufacture of the export product ;

(d) exported claiming refund of the integrated goods and services tax paid on
=T~ Such exports;

< kY f Z = oA
s :::‘\-g(e} exported by an exporter who has carried forward the amount of CENVAT
IE ) a.l';c'i'gedir on the export product or on the inputs or input services used in the
\ SO i“manufacture of the export product, under the Central Goods and Services Tax
A

\\-:j//;ﬁct 2017 (12 of 2017).” -
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(iit) after paragraph (12), the following paragraph shall be inserted, namely:-

“(12A) The rates and caps of drawback specified in columns (4) and (5) of the
said Schedule shall be applicable to export of a commodity or product if the
exporter satisfies the following conditions, namely :- (a) the exporter shall
declare, and if necessary, establish to the satisfaction of the Assistant
Commissioner of Customs or Deputy Commissioner of Customs, as the case
may be, that no input tax credit of the central goods and services tax or of the
integrated goods and services tax has been availed on the export product or
on any of the inputs or input services used in the manufacture of the export
product.

(b) if the goods are exported under bond or letter of undertaking or on payment
of znte;;rated goods and services tax, a certificate from the officer of goods
and services tax having jurisdiction over the exporter, tc the effect that no
input tax credit of the central goods and services tax or input tax credit of the
integrated goods ancd services tax has been availed on the export product or
on any inputs' or input services used in the manufacture o,"the export product
or no refund of integrated goods and services tax paid on export product shall
be claimed, is produced;

(¢) ' a certificate from the officer of goods and services tax having jurisdiction
over the exporter, to the effect that exporter has not carried forward the
amount of CENVAT credit on the export product or on the inputs or input
services used in the manufacture of the export product, under the Central
Goods anc Services Tax Act, 2017(12 of 2017), is produced. *,

6.4 The rates of drawback, did not change even after tke enactment and
applicability of the GST law i.e. the higher drawback rates continued fill
September, 2017. The Notification No. 131/2016 Customs (NT) dated 3 1:
10.2016 had also provided the said condition that in case the exporter, wish to
avail, higher rate of drawback, then CENVAT credit should not be availed and
the Government amended the Notification No. 131/2016- Cuastoms (NT) dated
31.10.2016 vide Notification No. 59/2017-Customs 29.06.2017 but the
Government continued both rates of drawback (Higher and Lower rates) for the
period from July 2017 to September 2017 with a condition thet no ITC of Central
tax and Integrated tax should be availed as the higher drawback represent rebate
of central taxes which includes CGST and IGST component. The relevant part of
Notification No. 131/2016 Customs (NT) dated 31.10.2016 is reproduced as

under:

(12) The expression “when CENVAT facility has not been availed”, used in
the said Schedule, shall mean that the exporter shall scatisfy the following
conditions, namely: -

(a) the exporter shall declare, and if necessary, establish to the satisfaction
of the Assistant Commissioner of Customs or Assistant ‘Commissioner of
Central Excise or Deputy Commissioner of Customs or Deputy Commissioner
of Central Excise, as the case may be, that no CENVAT facility has been
availed for any of the inputs or input services used in the manufachxre of the
export product; e
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(b) If the goods are exported under bond or claim for rebate of duty of Central
Excise, a certificate from the Superintendent of Customs or Superintendent of
Central Excise in charge of the factory of production, to the effect that no
CENVAT facility has been availed for any of the inputs or input services used
in the manufacture of the export product, is produced.:

6.5 Further from 01.10.2017, higher drawback rates were discontinued and only
lower drawback rates were allowed and the same was amended vide Notification
No.88/2017-Customs (NT) Dated 21.09.2017, wherein drawback in respect of
Central Taxes other than Custom Duties were discontinued. The relevant part of
the said notification is reproduced below,
a. “drawback” in relation to any goods manufactured in India
and exported, meuans the rebate of duty excluding integrated
tax leviable under sub-section (7) and compensation cess
leviable under subsection (9) respectively of section 3 of the
Customs Tariff Act, 1975 (51 of 1975) chargeable on any

imported materials or excisable materials used in the
manufacture’ of such goods ;

The definition before the said amendment stood as follows 2 (a) "drawback”
in relation to any goods manufactured in India and exported, means the rebate
of duty or tax, as the case may be chargeable on any imported materials or
excisable materials used ‘or taxable services used as input services in the

manufacture of such goods ;
t

7.6 As per Section 50 of the Customs Act, 1962 read with Regulation 4 of
Shipping Bill and Bill of Export (Form) Regulations, 2017, the exporter of any
goods is required to file a Shipping Bill in the proforma prescribed, before the
proper officer mentioning therein that the quality and specifications of the goods
as stated in the Shipping Bill are in accordance with the terms of the export
contract entered into with the buyer / consignee in pursuance of which the goods
are being exported; The exporter while presenting the Shipping Bill, at the foot
thereof, is also required to make and subscribe to a declaration as to the
truthfulness of the contents of such Shipping Bill and in support of this is
required to produce to the proper officer, the declaration relating to the exported
goods. However, as detailed in forgoing paras, M/s. Shree Bharka (India) Lid had
made wrong / false declarations in Shipping Bills filed under Section 50 of the
Customs Act, 1962 and submitted false declaration with regard to availment of
CENVAT Credit as well as Input Tax Credit. Morcover, as per Rule 12 of the
Customs and Central Excise Duties Drawback Rules, 1995 the exporters shall
at the time of Export of the Goods state on the Shipping Bill or Bill of Export, the

description, quantity and such other particulars as are necessary for deciding

7
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make a declaration on the relevant shipping bill or bill of export, furnish to the
proper officer of Customs, a copy of shipment invoice or any other document
giving particulars of the goods to be exported. M/s.Shree Bharka (India) Ltd, had
filed shipping bills undertaking / self-declaration that they have not availed
CENVAT Credit and Input Tax Credit of CGST & IGST of any Input and Input
Services used in the manufacture of the exported goods, this shows that they
had filed false declarations intentionally to avail drawback at higher rate. Thus,
it appearcd that M/s. Shree Bharka (India) Ltd had violated provisions of Section
50 of the Customs Act, 1962 read with Regulation 4 of the Shipping Bill and Bill
of Export (Form) Regulations, 2017 and Section 75 of the Castoms Act, 1962;
had also violated Rule 12 of the Customs and Central Excise Duties Drawback
Rules, 1995. Further, have contravened the provisions of Section 11 of the
Foreign Trade (Regulation) Rules, 1993, in as much as M/s.Shree Bharka (India)
Ltd had subscribed to a wrong declaration while filing the Stipping Bills before
the Customs Authoritics. The same was done with an intention to avail of
Drawback at higher rate and thus has resulted in wrong / vndue availment of
Duty Drawback. It is amply clear that 2,64,923.63 Meters finished fabric having
(otal FOB value of Rs.2,11,96,092/- exported under Shipping Bills as detail in
Annexure-“A” attached with Show Cause Notice are liable to confiscation under
Section 113 (ia) of the Customs Act, 1962, for contravention of Section 50 of the
Customs Act, 1962 read with Regulation 4 of the Shipping Bill and Bill of Export
(Form) Regulations, 2017 and Section 75 of the Customs Act, 1962 read with
Notification No. 131/2016-Customs (N.T.) dated the 31st October, 2016 as
amended by Notification No. 59/2017-Customs (NT) dated 29 06.2017 issued by
the CBIC under Customs Act, 1962.

7. By adopting aforementioned modus operandi, Exporter had wrongly
availed and taken Drawback at higher rate i.e. under Category “A” of the
Drawback Schedule, though were eligible under Category “B”. The Wrongly
availed / Sanctioned drawback amount of Rs.14,20,138/- (Rupees Fourteen
Lacs Twenty Thousand One Hundred Thirty-Eight Only) as detailed in Annexure-
“A” has been taken by M/s.Shree Bharke (India) Ltd, by way of wilful mis-
declaration, suppression of fact with regard to availment of CENVAT Credit as
well as Input Tax Credit in fraudulent manner. Therefore, the wrongly availed
drawback amounting to Rs.14,20,138/- (Rupees Fourteen Lacs Twenty
Thousand One Hundred Thirty-Eight Only) is required to be recovered from M/s.
Shree Bharka (India) Ltd, under Rule 16 of the Customs and Central Excise

Duties Drawback Rules, 1995 read with Scction 75 of the Customs Act, 1962.

M
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8. It appeared that M/s. Shree Bharka (India) Ltd, had intentionally not
declared the fact that they have availed input tax credit on the inputs/raw
materials/input services used for manufacture of the exported goods, so as to
avail higher amount of drawback. Thus, M/s. Shree Bharka (India) Ltd, had
submitted wrong declarations in the shipping bills, as such violated the
provisions of Section 50 of the Customs Act, 1962 read with Rule 16 of the
Customs and Central Excise Duties Drawback Rules, 1995. This resulted in
excess availment / sanction of drawback and the same is liable to be recovered
from them under Rule 16 of Customs, Central Excise and Service Tax Drawback
Rules, 1995. Thus, the various acts of omission & commission by M/s. Shree
Bharka (India) Ltd, as discussed hereinabove, had rendered the subject exported
goods i.e. 2,64,923.63 Meters finished fabrics liable for confiscation under
Section 113(ia) of the Customs Act, 1962 and have rendered M/s. Shree Bharka
(India) Ltd, liable for penalty under Section 114 (iii) of the Customs Act, 1962.

9. During investigation, M/s. Shree Bharka (India) Ltd. had made payment
of Rs.25,17,280/- (Rupees Twenty-Five Lakhs Seventeen Thousand and Two
Hundred Eighty only) towards wrongly availed drawback and interest, which is
required to be appropriated against the demand of wrongly availed duty
drawback and interest pertaining to goods exported vide Shipping Bills filed at

Mundra port. The details of payments made are as under:

Sr. Port [Challan Date ! Amount in Rs. 'Remarks|
No. No. ] ! | _l
1 Mundra/2252 102.02.2023[14.,20.138/ - (Drawback]|
2 Mundral2252 102.02.2023 10.07.142/- (RUD-7
‘ {Interest) :
Total | | 25,17.280/- l
= ] A I SR

10. Therefore, after conclusion of investigation a Show Cause Notice F.NO
GEN/ADJ/ADC/928/2023-ADJN dated 03.05.2023 was issued to M/s Shree
Bharka (India) Ltd., Bazar No. 2, Bhupalganj, Bhilwara, Rajasthan, as to why:

(i) The duty drawback amounting to Rs.14,20,138/- (Fourteen Lakhs
Twenty Thousand One Hundred Thirty-Eight only) sanctioned against 3
Shipping Bills as detailed in Annexure-A should not be demanded and
recovered from them under Rule 16 of Customs, Central Excise Duties and
Service Tax Drawback Rules, 1995, as amended read with Section 75 of the
Customs Act 1962;

(1) Interest amounting to Rs. 11,04,145/- (Rs. Eleven Lakhs Four Thousand
One Hundred Forty Five only) should not be demanded and recovered from
—~=—_ them under Section 75A(2) of the Customs Act, 1962 on the wrongly availed

T
_,f;:_\ff);"_f-_‘..:_j--.;;drgwback as in para (i) above;
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(iii). Rs. 25,17,280/- (Rupees Twenty-Five Lakhs Seventeen Thousand Two
Hundred Eighty only) deposited by M/s Shree Bharka (India) Ltd. during
the investigation should not be appropriated against the demand as in para
(i) and (ii) above;

(iv) 2,64,923.63 Meters of finished fabric totally valued at Rs. 2,11,96,092/-
exported under 3 Shipping Bills as detailed in Annexure-A should not be
confiscated under Section 113(ia) of the Customs Act, 1952 and Redemption
fine should not be imposed in lieu of confiscation in terms of Section 125 of
the Customs Act, 1962;

(v) Penalty should not be imposed upon M/s Shree Bharka (India) Ltd.
under Section 114(iii) of the Customs Act, 1962 for omissions discussed
above.

It is in the above context the Appellant has filed the present appeal in

terms of Section 128 of Customs Act, 1962 before this appellate authority

seeking to set aside the impugned order dated 30.11.2023 so passed by the

Additional Commissioner of Customs, Customs House Muncra.

12.

SUBMISSIONS OF THE APPELLANT:

Al. That as per para 11 and 12A of the principal notification as stood
amended by Notification No. 59/2017 (NT) dt. 29.06.2017 it can be
transpired that higher duty drawback rates under category ‘A’ can be
availed for the product exported when no input tax credit in relation to such
product or raw material/inputs/input service consumed in that product
has been availed. Further at the time of bringing that product for export,
exporter has to declare that no input tax credit of CGST or IGST has been
availed on such product or on any input/input services used in the
manufacture of that product and in the case necessary. shall establish the
said fact to the satisfaction of the Assistant Comm:ssioner or Deputy

Commissioner of Customs.

A2. That in the case appellant has exported finished fabric satisfying the
aforesaid condition enumerated in the principal notification. Appellant had
5,08,286.2 kgs of yarn, 15,33,113 meters of grey fabric and 5,20.860 meters
of finish fabric as on 30.06.2017 in hand. All the finished fabric exported
by the appellant at higher drawback has been producecl from the aforesaid
stock only. Even otherwise, if the proposed finished fabric as derived by
department by converting the stock in hand on 30.06.201 7 is considered,
the same would be around 39,07,405 meters of finish fabric which is excess
by 7,45,189.70 meters from the finish fabric exported at higher duty

drawback. At the time of export of goods, appellant has declared that no ITC
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or CENVAT credit has been taken on the inputs /input services which was
also reflected in the invoices prepared for the exported goods. The goods
were exported after filing all the relevant documents and making necessary
declaration before the excise officers and customs officers. No objection was
raised by the department at the time of export of goods regarding the
CENVAT facility or ITC and appellant was not called to prove to the
satisfaction of officers that CENVAT credit or ITC has not been claimed by
appellant. Thus, the exported goods were not having any cenvatable inputs
/ input services and were also not having any ITC claimed inputs/input
services. The declaration filed by appellant was not disputed by the revenue
at the relevant time and therefore, it is now not open to the revenue after
the lapse of inordinate time to allege that appellant has claimed CENVAT
credit and ITC on the inputs which are used in exported goods on which
higher drawback was claimed. Departmental officers had the authority and
discretion to verify, if necessary, the genuineness or correctness of the
declaration produced before them and they could have asked appellant to
submit relevant documents at the material time to prove that no CENVAT
credit has been taken on the inputs or raw matcerials which are used for
manufacture of exported goods. Such exercise was not done at the relevant
time would show that the departmental officers were satisfied that no
CENVAT credit or ITC has been availed by appellant and therefore, the
goods were allowed to be exported by claiming higher drawback under
category “A” of the drawback schedule. Appellant was also under the
reasonable belief that the declaration filed by him has been aceepted and
thereafter the goods have been allowed to be exported. Therefore, the
department cannot now dispute the declaration filed by appellant that no
CENVAT credit or ITC has been availed. It is submitted that the declaration
was filed more than 5 years ago and therefore, the department cannot now
deny drawback at higher rate by alleging that appellant has availed [TC or
CENVAT credit on the inputs;raw materials used in the goods cxported
during July, 2017 to September. 2017. The Hon'ble Tribunal in case ol
Ascent Meditech Ltd. vs. Commissioner of Central Excise, Vapi
reported in 2014 (309) E.L.T. 712 (Tri. - Ahmd.) wherein it was observed
that the assessee was filing declarations under SS! and provided details of
the manufacturing process of the goods which was not disputed by the
department at the time when the goods were cleared by the assessce.
/:;:'?}%:Qubsequenﬂy, after lapse of considerable time, the department scrutinized

"

L{’:Ee declarations filed by the assessee and raised objections regarding the
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classification of the goods and demanded duty from the assessee. The
Hon'ble Tribunal held that the assessee filed declarations indicating the
manufacturing activity and the classification of the product manufactured
by them. If is seen [rom the show cause notice that the demand has been
raised based upon the scrutiny of the declarations filed by the assessee.
Therefore, the same exercise, if was required, had to ke taken when the
declarations were filed by the assessee. Therefore, the Hon'ble Tribunal held
that the demand was time barred. The said decision rendered by the Hon'ble
Tribunal was affirmed by the Hon'ble Supreme Court reported in
Commissioner v. Ascent Meditech Ltd. - 2015 (320) E.L.7". A281 (S.C.).

In the present case also, the revenue has not raised any objection regarding
the declaration filed by appellant at the time of export in terms of para 12
and 2A of the principal notification and therefore, it is nct open now for the
revenue to allege that appellant has claimed CENVAT credit and ITC on the
inputs. Therefore, the impugned notice as well as order is unsustainable in
the eyes of law and the demand confirmed in the case is liable to be quashed

and set-aside.

A3. That further whole of the impugned notice has been issued and
consequent order has been passed on assumption and presumption.
Department without evaluating, scrutinizing the records, documents and
books maintained by appellant, without gathering enough evidence as to
establish that raw material on which input tax credit is claimed or transited
is exported at higher drawback rates and merely on tae basis of input-
output ratio, concluded the enquiry that appellant has vioclated the imperial
condition of principal notification. That it well settlec rule of law that
demand cannot be confirmed merely on the theoretical calculation and
statement tendered by the witnesses or appellant and it has to be
corroborated by tangible documentary evidence. Appellant places reliance

on the following case laws in this regard: -

a) In the case of PUNALUR PAPER MILLS LTD. Versus COLLECTOR OF
C. EX. & CUS., COCHIN reported in 2009 (244) E.L.T. 204 (Tri. - Bang.)

wherein it was held that:

“Clandestine manufacture and removal - Proof - Demands of Rs. 6.98 crores
- Theoretical demand - Ratio of raw material to final product - SCN
enumerating result of search in various purchasers premises evidencing
absence of gate passes though goods received - Facts not formirg basis of
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demand - Demand arrived at on theoretical basis on basis of weigh bridge
register, RTS etc. - Quantity of pulp (raw material) used arrived on basis of
letter from another company - Formula of pulp quantity multiplied by 100:88
to arrive at quantity of paper - Basis for adoption of ratio 100:88 not clear -
Assumption having no basis and method adopted in SCN and O-I-O highly
arbitrary - For demand of nearly 7 crores, clear evidences necessary - Iigures
of another unit having moderr. machinery not to be basis for arriving at
clandestine manufacture and removal - Revenue should have conducted
experiment of arrive at ratio of raw materials to pulp and also pulp to paper -
Collector himself observing that there cannot be fixed ratio for conversion of
pulp to paper - Demand of Rs. 4,58,71,914 not sustainable - Rule 4 of Central
Excise Rules, 2002. - Unless figures arrived at by theoretical calculations are
backed by concrete evidence, no demand can be made. The formulas at best
can be used only for a rough estimate and not for demanding duty. The
abstract of calculation as in Annexure to SCN does not contain actual working
out of demand and it is not very clear as to what rate of duty was taken while
calculating demand. Further relied upon documents were not supplied to

assessee. [paras 8, 9]”

b) in the case of GOA BOTTLING CO. LTD. Versus COMMISSIONER OF
CUS' & C. EX., GOA reported in 2001 (135) E.L.T. 741 (Tri. - Mumbai)
wherein it was held that Tribunal did not find it possible to sustain the
demand for duty issued to the three manufacturers of beverages, arrived at
only by applying the theoretical ratio of the guantity of beverage basc and
the quantity of beverage to be obtained from that base. It noted that the
formula was theoretical and did not take into account various factors on
account of which waste could arise. It also said that applving such a [ormula
would mean applying Rule 173E. It therefore, set aside the demand. The
ratio of this decision has been followed in Pepsico India Holding Lid. v.
C.C.E. - 2000 (117) E.L.T. 659 (Tribunal) = 1999 35 RLT 654. This latter
decision also referred to one unreported decision where it has applicd. The
Commissioner in his order has not dealt with this contention that was
raised before him, that the formula only indicated what can be the expected
vield in the ideal condition and the conditien under which the appellant
manufactured the beverages were not ideal. The difference found by the
Department between notional production and the actual production is also

‘#IQt substantial as to warrant suspension. I ranges less than hall to one
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and half percent. Applying the ratio of the decision referred of earlier, we

hold that demand on this ground was not sustainable.”

¢ In the case of JET UNIPEX Versus COMMISSIONER OF CUSTOMS,
CHENNAI reported in 2020 (373) E.L.T. 649 (Mad.) wherein it was held
that:

“Adjudication proceedings under Customs Act, 1962 cannot solely be based
on inculpatory statements of witnesses and appellant alone - Such
statements can be only used for corroborating case which Department
proposes fo establish before quasi-judicial Authorities - Department bound
to prove case based on balance of probabilities as psr well-recognised
principle of law in case of departmenta! adjudications. [paras 70, 71]"

Emphasis Supplied

A4. It is the case of the department that appellant has taken ITC on the raw
material purchased during July, 2017 to September, 2017 and these raw
materials were used for the manufacture of fabrics exported during this
period. The impugn order has alleged that appellant has claimed ITC on the
input goods and simultaneously claimed drawback at higher rate under
category “A” of drawback schedule which is not permissible under
Notification No. 131/2016-cus (NT) dated 31.10.2016 as amended by
Notification No. 59/2017-Cus’ (NT) dated 29.06.2017. Appellant submit
that the allegations leveled in the impugn order are baseless and
unsustainable because appellant has not used any raw materials on which
ITC was claimed for the manufacture of fabrics exported :laiming drawback
under category ' A’. Appellant submit that wherever the raw materials, the
exported goods were shipped by claiming higher drawback as provided
under the principal notification. The department has not been able to prove
that appellant has claimed higher drawback and simultaneously claimed

ITC of the inputs used in the manufacture of exported goods.

A5. Appellant further submits that before alleging that higher drawback
has been claimed along with claiming ITC on inputs used for manufacture
of exported goods, the revenue is required to discharge the burden that
certain quantity of raw materials purchased during the period from July,
2017 to September, 2017 on which ITC claimed were actually used in
manufacture of exported goods on which higher drawback was claimed. In
the present case, there is nothing on record to suggest that appellant has

used such raw material on which ITC was claimed. Tterefore, the entire
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case of the department is based on assumption and presumption. Thus, the

show cause notice is vague and demand confirmed pursuant to such notice

is liable to be quashed and set-aside.

A6. During the investigation, it has been submitted that the fabric has been
exported from the stock either available with appellant as on 30.06.2017 or
were manufactured from the raw material/semi-finished goods available as
on 30.06.2017. Therefore, there was no question of using the raw material
on which TC was claimed. Despite that, the department has sought to allege
that appellant has exhausted its stock and also used raw materials
purchased during July, 2017 to September, 2017 in order to manufacture
31,62,215.3 meters of exported goods. It is submitted that the show cause
notice has not provided any evidence to show that appellant has actually
used any raw material which was purchased after availing credit during the
month of July, 2017 to September, 2017. The entire case is based on

frivolous grounds and therefore, the demand does not have merit.

A7. Even for the stock of goods available prior to 30.06.2017, for which
CENVAT Credit has been claimed in TRAN-1, it is stated that the said raw
" material was not used for export of goods on which higher drawback was
claimed. That neither the principal notification nor amending notification
mandated maintaining of separate accounts for establishing as to usc of
raw material in exports made at higher drawback rates and use of raw
materials in exports made at lower drawback rates. Notification demanded
of satisfying the custom officers as to non-availment of credit in relation to
goods exported at Higher Drawback Rates which appellant had satisfied.
Appellant acting prudently in the case has utilized the non-cenvatable raw
material, semi-finished and finished stock in goods exported at higher
drawback and the cenvatable raw-material or on which input tax credit 1s
availed, in goods exported at lower drawback and supplied in domestic
territory. Department has not verified through the records and also not put
forth any evidence to suggest that the CENVAT credit of Rs. 8,81,401/- was
related to the stock which was utilized in goods exported at higher drawback
rates. It has been merely assumed in the order that appellant has used
inputs on which either CENVAT credit or ITC was claimed in goods exported

at hlgher drawback.

\\L
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A8. It is submitted that the entire case is based on assumptions and
presumptions and therefore, there is no merit in the present order and the

present order is liable to be quashed.

A9. Further, there is no method prescribed under the said notification as to
how the goods cleared under higher drawback and lower drawback are to
be traced. As per the principal notification, it has only to be established at
the satisfaction of the proper officer that input tax credit has not been
availed for the goods exported at higher drawback, which in the case has
been satisfied by the appellant. Departrment failed to ackrowledged that and
prepared the case solely on the basis of FIFO method. Even if the holistic
view is adopted (as suggested by department), appellant had stock to the
tune of 39,07,405 meters of finish fabric (converted) as on 30.06.2017 on
which no CENVAT credit availed, he had exported 31,62,215.3 meters at
higher drawback and even if it is assumed that whole of the domestic
supplies i.c., 4,44,906 meters are made from it, appellant would have
cxported 3,00,283.7 mecters of finish fabric claiming lowe: drawback rate on
which credit is not availed. There is no revenue loss to the government and

the impugned order is liable to be quashed.

PERIOD OF LIMITATION AND HENCE IS TIME BARRED

Bl. In the present case, the demand relates to the period July, 2017 to
September, 2017. The show cause notice is served only on 03.05.2023 i.e-,
after five years from the last date of export. In other words, the entire notice
is beyond normal and extended period of limitation. The appellant submits
that the demand beyond normal period is not maintainable even under the
Drawback Rules in view of the well settled legal position. Rule 16 of the

Drawback Rules, 1995 is reproduced below for easy reference:

“Where an amount of drawback and interest, if any, has been paid
erroncously or the amount so paid is in excess of what the claimant is
entitled o the claimant shall, on demand by a proper officer of Customs
repay the amount so paid erroneously or in excess, as the case may be, and
where the claimant fails to repay the amount it shall be recovered in the
manner laid down in subsection (1) of Section 142 of the Customs Act, 1962

(52 of 1962)."
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B2. From the perusal of Rule 1 6 of the Drawback Rules, there is no doubt
that no specific time period has been prescribed for issuing the show cause
notice for demand of erroneously/excess payment of drawback. However,
it is settled legal position that if no time period for issuing the show causc
notice is prescribed, the same could be demanded within a reasonable

period' This view. is supported by following decisions:

(i Government of India v. Citadel Fine Pharmacecuticals, 1989 (42) ELT

515(SC)

(ii) Ani Elastic Industries v. Union of India, 2008 (222) ELT 340 (Guj);
(ili) Neeldhara Weaving Factory v. DGFT 2007 (210) ELT 658 (P&H);
(iv) Brakes India Ltd v. CCE, 1997 (96) ELT 434 (Tri-Chennai)

B3. Appellant further relies on the decision of Hon ble High Court of Gujaral
in case of Pratibha Syntex Ltd. Versus Union of India reported in 2013 (287)
E.L.T. 290 (Guj.) wherein the Hon'ble High Court dealt with the issue where
the drawback already disbursed to the assessee was sought to be recovered
under Rule 16 of the Drawback Rules by issuing show cause notice after
more than three years. The Hon'ble High Court held that though Rule 16 of
the Drawback Rules does not provide for any limitation, a reasonable period
of limitation has to be read into the same. The Hon'ble High Court held that
the drawback was paid more than three years prior to the issuance of the
show cause notice and no efforts were made to recover the drawback paid
to the petitioners at the relevant time. Thus, the assessec was entitled to
form a belief that the matter has attained finality and arrange their finances
accordingly. The Hon'ble High Court further held that after a period of more
than three years elapsed, if the revenue seeks to recover the amount of
drawback paid, it would tantamount to disturb the rights of the assessee.
Therefore, the show cause notice was held to be time-barred. The Hon'ble
High Court in para 26 of the said Judgment held that the period of 3 years
can be said to be a reasonable period to issuc show cause notice under
section 16 of the Drawback Rules beyond which no show cause notice can

be issued as it would be clearly barred by the limitation of time.

B4. The decision rendered in the case of Pratibha Syntex Lid. (Supra) was
followed by the Hon'ble High Court of Gujarat in case of 8.J.5. International
Versus Union of India reported in 2022 (380) E.L.T. 5§77 (Guj.) and the
B Hon'ble High Court held that it is a settled legal position that show causc
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notice cannot be issued beyond the period of three years, of payment of the
duty drawback under Rule 16 of the Drawback Rules. 'n case of Padmini
Exports Versus Union of India reported in 2012 (284) E.L.T. 490 (Guj.),
the Hon’ble High Court held that the recovery of drawback in the year 2000
for the drawback claimed in the year 1996 under Rule 16 of the Drawback
Rules is not permissible in law. The Hon'ble High Court relied Upon the
decision of Pratibha Syntex Ltd. (Supra) and held that the reasonable time
in case of recovery of drawback under rule 16 is three Yzars beyond which

no show cause notice can be issued by the department.

B5. Further in the case of Government of India v. Citadel Fine
Pharmaccuticals , reported in 1989 (42) ELT 575 (SC) the Hon'ble Supreme
Court held that if no time period has been prescribed uncer the statue, then
the authority need to exercise its power within a reasonable period. The

relevant portion of the given case has been extracted below for reference:

“6. Learned counsel appearing for the respondents urged that Rule 12 is
unreasonable and violative of Article 14 of the Constiturtion, as it does not
provide for any period of limitation for the recovery of duty. He urged that
in the absence of any prescribed period for recovery of the duty as
contemplated by Rule 12, the officer may act arbitrarily in recovering the
amount after lapse of long period of time. We find nc substance in the
submission. While it is true that Rule 12 does not prescribe any period
within which recovery of any duty as contemplated by the Rule is to be
made, but that by itself does not render the Rule unreasonable or violative
of Article 14 of the Constitution. In the absence of any period of
limitation it is settled that every authority is to exercise the power
within a reasonable period. What would be reasonzble period would
depend upon the facts of each case. Whenever a question regarding the
inordinate delay in issuance of notice of demand is raised, it would be open
o the assessee of contend that if is bad on the grouad of delay and it
will be for the relevant officer to consider the question whether in the
facts and circumstances of the case notice or demand for recovery was
made within reasonable period. No hard and fast rules can be laid down
in this regard as the determination of the question will depend upon the

facts of each case.”

B6. In the present case, as per the submission in the aforementioned

paragraphs it is quite clear that the appellant did not hide or suppress any
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fact from the department, rather all the facts were very well known to the
department at the time of export of the goods. There is no further discovery
of the information which was not available at the time of export. The goods
were allowed to be exported without any objection and only after proper
assessment by the Customs the goods and drawback claim was cleared. It
would be totally unjust and improper on the part ol the Customs now 1o
allege that the drawback claim has been erroncously paid by suppressing

the facts when already all the facts were known to them.

B7. As clarified in the preceding paragraphs, the appellant did not hide any
fact from the department at the time of exportation of the goods. Therelore,
the contention of the department that the appellant has claimed the
drawback by mis-representing or suppressing the facts is not maintainable

in the scenario.

B8. In view of the above submissions, it is clear that the period of 3 yvears
for demanding the erroneous drawback will apply as the same would be the
‘reasonable period’ in view of the law laid down by the Courts as discussed
supra. The demand raised for a period beyond of 5 years is not legal and
appropriate in the scenario and the entire demand is therefore hable to be

set-aside.

C. PENALTY IS NOT SUSTAINABLE

Cl. In the foregoing paragraphs, it has been submitted in detail that no
drawback is refundable. For the same reasons, no penalty is sustainable,
For the sake of brevity and in order to avoid unneccessary repetition,
appellant request that the submissions made with regard to the drawback
portion may be considered as part of the submissions relating to the
imposition of penalty. Therefore, for the same ground no penalty is

sustainable.

C2. It has been alleged in the Show Cause Notice that appellant has
suppressed and misrepresented the facts deliberately in order to avail
excess drawback. The fact of non-availment of input tax credit was duly
reflected in the commercial invoice, shipping bills submitted with the
Custom Office at the time of exporting the goods. Therefore, allegation of
suppression and misrepresentation is totally misplaced. Rather, all the facts

were in the notice of the jurisdictional custom authority.
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C3. As regards the proposal to impose penalty under Section 114, it is

submitted that Section 114 of the Customs Act, 1962 reads as under:
“Penalty for attempt to export goods improperly, etc -

Any person who, in relation to any goods, does or omits to do any act which

act or omission would render such goods liable to confiscation under
section 113, or abets the doing or omission of suck an act. shall be
liable, -

(i) in the case of goods in respect of which any prohibitioa is in force under
this Act or any other law for the time being in force, to a penalty not
exceeding three times the value of the goods as declared by the exporter or

the value as determined under this Act, whichever is the greater;

(ii) in the case of dutiable goods, other than prohibited goods, to a penalty
not exceeding the duty sought to be evaded or five thousand rupees,

whichever is the greater:

(iii) in the case of any other goods, to a penalty not exceeding the value of
the goods as declared by the exporter or the value as determined under this

Act, whichever is the greater. ”

C4. Without prejudice to the above contentions, it is respactfully submitted
that as per the provisions of Section 114 of the Custorns Act, penalty is
imposable on any person who in relation to any goods, does or omits to do
any act which act or omission would render such goods liable to
confiscation under section 113, or abets the doing or omission of such an
act. Therefore, the penalty under this sub-section is linked to the liability of
the goods to confiscation. As submitted in the foregoing paragraphs, that
appellant has neither done nor omitted to do any act which act or omission
has rendered the goods liable to confiscation nor has the appellant abetted
the doing or omissions of such an act. Therefore, no penalty under this sub-

section can be imposed on the appellant.

CS5. Further, the invocation of this Section requires presence of mens rea,
knowledge of the person concerned that the goods are liable to confiscation.
As already submitted, the conduct of the Appellant was bonafide. The
Appellant had no knowledge of the liability of the goods to confiscation.
Consequently, penalty under Section 114 cannot be imposed on the. e

Appellant.
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C6. This proposition is suppor:ed by the judgment of the Hon'ble Supreme
Court in the case of Union of India v. Rajasthan Spinning & Weaving
Mills [2009 (238) ELT 3 (SC)] . This judgment of the Apex Court has been
followed by the Hon'ble High Courts and the Tribunal in a large number of
cases. As submitted above, the appellant acted in bonafide beliel and there
was no mens rea . In the case of Metro Marine Services Pvt. Ltd. v.

Commissioner of Customs, Kandla [2008 (223) ELT 227 (Tri.-Chennai)]

. it was held by the Hon'ble Tribunal that penalty under Section 112(b)

cannot be imposed on firms, as firms cannot have mens rea, On similar

lines, penalty under Section 114 is not imposable on the Company as well.

C7. As already submitted, the conduct of the Appellant was bonafide.
Therefore, it cannot be said that the Appellant in any manner, abetted the
doing or omission of an act, which act or omission rendered the goods liable
to confiscation. In view of the above, it is respectfully submitted that no

penalty imposed upon the Appellant is liable to be sct-aside.

D. PROPOSAL TO RECOVER INTEREST IS NOT SUSTAINABLE

D1. in the foregoing paragraphs, it has been submitted in detail that no
drawback is payable. For the same reasons, no interest can be charged in
fact, interest amount is interlinked with the duty demand. If the duty itself
is not payable then the question of charging the interest thereon does not

arise.

E. AMOUNT DEPOSITED UNDER PROTEST IS LIABLE TO BE
REFUNDED

E1l. That impugned order has appropriated the amount of Rs 25,17,280/-
deposited by appellant during investigation. That the said proposal is illcgal
and unlawful because appellant has correctly claimed drawback under
category “A” of the drawback schedule and no differential drawback is
recoverable from him. The amount paid by appellant during investigation
was under protest and he is eligible to claim the amount back as there 1s
no merit in the present show cause notice. Therefore, appellant submits
that the proposals for appropriation of the amounts deposited deserve Lo be
set-aside in the interest of justice. That the impugned order passed by the
Adjudicating Authority is even otherwise illegal, incorrect, without any

justification and therefore, it is liable to be set aside.
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13. PERSONAL HEARING:

A personal hearing was granted to the Appellant on 22.05.2025 following
the principles of natural justice wherein Shri Raghav Rathi, Chartered
Accountant appeared on behalf of the Appellant. He reiterated the submissions

so made in the appeal.

14, DISCUSSION AND FINDINGS:

14.1 | have carcfully gone through the case records, show cause notice and
corresponding order passed by the adjudicating authority and the defense put

forth by the Appellant in their appeal.

14.2 The Appellant has filed the present appeal on 17.01.2024. In the Form
C.A.-1, the Appellant has mentioned date of communication of the Order-In-
Original dated 30.11.2023 as 05.12.2023. Hence, the appeal has been filed
within normal period of 60 days, as stipulated under Section 128(1) of the
Customs Acl, 1962. The appellant has deposited the entire amount of
differential drawback and interest thereon amounting to Rs.14,20,138/- and
Rs.10,97,142/ - respectively vide GAR/TR6 Challan No. 2252 dated 02.02.2023.
As the appeal has been filed within the stipulated time-limit urder Section 128(1)
of the Customs Act, 1962 and with the mandatory pre-depcsit as per Section

129EF of the said Act, it has been admitted and being taken up for disposal.

14.3 On going through the case records, as available on file, defence
submissions of the Appellant it is understood that the present case relates to
the issuc of recovery of differential duty drawback so sanctioned against 3
shipping bills as detailed in Annexure — A to the show cause notice dated
03.05.2023 under Rule 16 of the Customs, Central Excise Duties and Service
Tax Drawback Rules, 1995 as amended read with Section 75 of the Customs Act,
1962 along with appropriate interest under Section 75A(2) of the Customs Act,
1962, redemption fine in licu of confiscation in terms of Secticn 125 and penalty

imposcd under Section 114(ii) of the Customs Act, 1962 upor the Appellant.

14.4 At the outset, before proceeding to discuss the recovery of differential
drawback, interest, redemption fine and penalty as imposed vide the impugneg-

order dated 30.11.2023, the first thing which comes to light is that whether t'i';e
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demand so raised vide the impugned show cause notice dated 03.05.2023 is

bevond normal period of limitation and is time barred or otherwise.

14.5 It is observed that the impugned Order dated 30.11.2023 is silent on the
period of limitation though the appellant in their reply to show cause notice
heavily relied upon the issue of limitation. Further, it is also observed that show
cause notice dated 03.05.2023 was issued in respect of 3 shipping bills dated
14.09.2017, 15.09.2017 and 28.09.2017 wherein the drawback was received by
the appellant on 04.12.2017, 31.10.2017 and 19.12.2017 respectively as
detailed in Annexure - A to the impugned show cause notice. Therefore, it clear
that the impugned show cause notice was issued after a period of more than 5

years of the disbursement of drawback.

14.6 Rule 16 of the Customs, Central Excise Duties and Service Tax Drawback

Rules, 1995 envisages that:

"Rule 16. Repayment of erroneous or excess payment of drawback and
interest. - Where an amount of drawback and interest, if any, has been paid
erroneously or the amount sc paid is in excess of what the claimant is
entitled to, the claimant shall, on demand by a proper officer of Customs
repay the amount so paid erroneously or in excess, as the case may be, and
where the claimant fails to repay the amount it shall be recovered in the
manner laid down in sub-section (1) of section 142 of the Customs Act,

1962."

14.7 It is quite clear from the said Rule that any amount of drawback and
interest when paid erroneously or is paid in excess of the entitlement of the
claimant, on demand by a proper officer of the Customs, the claimant is required
to repay the amount paid erroneously or in excess. Rule 16 of the Drawback
Rules provides for recovery of an amount of drawback and interest paid
erroneously or in excess of what the claimant is entitled to, on demand by a
proper officer of the customs the same shall nieed to be repaid. And, where he
fails to repay the amount, it is permitted to be recovercd in the manner provided
under sub-section (1) of Section 142 of the Act. Tt is also clear [rom Rule 16 of
the Drawback Rules that what all it provides for is the recovery ol excess
drawback paid erroneously, but chooses not to prescribe the time limit, The
question which has come up for consideration is as to whether in absence of any
period of limitation provided under Rule 16 of the Drawback Rules, any
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reasonable time period could be read into the said Rule. It also provides for

statutory mechanism of recovery under section 142 of the Act.

14.8 To answer the question of period of limitation under Rule 16 of the
Drawback Rules, there arc plethora of judgements and is now a settled legal
proposition that where a statutory provisicn does not prescribe any period of
limitation for exercise of power thereunder, a reasonable period has to be read
therein. As to what is a reasonable period would depend upon the facts of each
casc. In this regard [ place my reliance on judgment of High Court of Gujarat
in the case of M/s Raghav International Vs UOI [(2023)5 CENTAX 83) (Guj)]
wherein relying on the case o.f M/s S.J.S. International Vs UOI [2022 (380)
ELT 577(Guj.)] the court has quashed and set aside the impugned show cause
notice issued by the respondent authorities which were admittedly beyond the
period of three years. This case is affirmed by the Supreme Court while
dismissing the SLP of the Revenue in UOI Vs Asia Exporters (2024)21 Centax
170 (SC) whercin stating that “....In respect of the said period, the date of
issuance of the show cause notice is 24.03.2021 which means that the

show cause notice was issued 5 to 10 years thereafter...”

14.9 Therefore, taking aue from the above case laws and in light of the above
discussions, the impugned show cause notice was to be issued within 3 years of -
issuance of drawback claim. In the instant case the impugned show cause notice
is hit by limitation period as the same has been issued after a gap of more than
5 years of sanctioning the drawback claim te the appellants, When the impugned
show cause notice is time barred, the question of recovery of differential

drawback, interest, redernption fine and penalty also does not sustain.

15.  Accordingly, in light of the above discussions, the impugned order dated
30.11.2023 of the adjudicating duthcva stands quashed and the appeal filed by
the appellant succeeds with Conb?q/?l;lf‘}ﬁi‘&l reli‘of if any as per law.

(AMIT
Comuirissioner (Appeals),
Customs, Ahmedabad

F. No. 8/49--lﬁﬁ/CUS/MUN/EOES—% Date: 30.05.2025
R
By Registered post A.D
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To,
M/s Shree Bharka (India) Ltd. Heaaa/ATTESTED |
Bazar No. 2, Bhupalganj ."{{;,'.Fn{/, NG

. . e/ SUPERTNTENDENT o /1 i A\
Bhilwara, Rajasthan-311001 e g (i), SEEETET ST S
CUSTOMS (APPEALS), AHIMEDABAT.\

Copy to: _
The Chief Commissioner of Customs, Gujarat, Custom House,
Ahmedabad.

2 The Pr. Commissioner of Customs, Customs House, Mundra.

3, The Additional Commissioner of Customs, Custom House, Mundra.

4. Guard File.

Page 45 of 45




