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qrtqrffie/ oate of Order :24.05.2024

qrffi-fter0q/ Date of Issue :24.05.2024

a=rrcTfud :-
Passed by :-

1

Shiv Kumar Sharma, Principal Commissioner

1e entrrriwr:

Order-In-Orisinal No: AHM-CUSTM-OOO-PR.COMMR- 17 -2024-25 dtd..24,O5.2024
in the case of M/s. Shital Industries Private Limited, Shita-l House, Behind ONGC,
Sabarmati, Ahmedabad, Gujarat-380005

1 Gq qft€I fr u-6 vft ffi wrf,r t, vt qfuTd cctlr t ft( fr :gw r<m fi vrft {t

This copy is gralted free of charge for private use of the person(s) to whom it is
sent.

2. {q sr?$ t qrigu +i ft qfr Es e{r?er ff fifr + #r qt * +fi fiqr rjw, u-or< rla gd

n-{rfi BTfl-fiq;qrqrft-fivr, Br{q<rdr ffs fr re'q?q h Gt-a srftm 6-( r+m tr qfre rOq+
<fu$rc, mqr 11g+, eer< tq frq t-{rfi-( qfdq ;a1inft+-{rr, grer m-c, +gqrft re-{, ftfte11

rrrc go t +rg t, ftfta< rrr<, srqr<z{r, srff<rqr<-38o oo4 fr e-dfud A-ff ilQSr

2. Any person deeming himself aggrieved by this Order may appeal against this Order
to the Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad Bench
within three months from the date of its communication. The appeal must be
addressed to the Assistant Registrar, Customs, Excise and Service Tax Appellate
Tribunal, 2nd Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge, Girdhar Nagar,
Asarwa, Ahmedabad - 380004.

3. siF srfl-f, vrcq ri. fi.q.s t flfum ft qrf,r qrQCr sqr{ ft{r {S.s (qfr'fl 1.ffi, rs82 *
frq-q s * w G-Tq (2) t GfftrE qffit ilT Eorerr ftq qrgir stn erftq fr qr cffi i flfr '{
ft qr qrg ttn ftq q?er + ft-€a qfrn ft .T€ A, s-q-fi fi 3-nft fr nRqi riiln ft qrq p-<t t +r. t
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6c c6 cfr cqrFrd A+ qQqr e+{ t v66o q* <wr+q S qn cftq1 i 3r}ft-d frq qr}
qGqt

3. The Appea.l should be fi1ed in Form No. C.A.3. It sha.ll be signeC by the persons
specified in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules. 1982. It shall be
filed in quadruplicate ald sha.ll be accompanied by an equal number of copies of
the order appea-led against (one of which at least sha.ll be cr:rtified copy). A11

supporting documents ofthe appeal should be forwarded in quadrrrplicate.

+. erfi-q fr'qt d-dt +r' E-+rq \ni qf-q h qrerrc qnft-+ t, qr< nFf{t t <rfu{ ft qrq{ft dqr rqh qrq

fts w?el + fr ad q+'q ft Tl{ er, ss-fr m' s-df,i 0 qffi dq]T{ ft flqrft (r{i t f,q t {q q6
rflFracftil'fir

4. The Appeal including the statement of facts and the grounds of appeal shall be
frled in quadruplicate and sha11 be accompanied by an equal number of copies of
the order appealed against (one of which at least shall be a certified copy.)

s. qftarrvq-t3iffiq-ir+rHttilrrqd{SdftT\.dEffin-fi3i"a-{ift'fllThfr-rlorftq++T-<urt
* rcE qffi il siilk t-qR +-c{r qrQq G t} mvit fr rqrgqr< rqift-r +<m qrQqr

5. The form of appeal shall be in English or Hindi and should be set forttr concisely
a;rd under distinct heads of the grounds of appeals without .any argument or
narrative and such grounds should be numbered consecutively.

o. *Bq trr'qr gw erF*ft++, t 062 ff erru t 29 \ * w-r.eft h trn' fr ertft-{ tftq frft Frrt q( fi-6
Rqa t, +O + Grft rft rrfr{T( il+ ff qner t qqrfur<ur ff fts h T6lqi rft-qR h q-rq qr

istft-a qtqycz hsftq rirffqr\'"ftnq1q5qtt grw qftq h qq{}qra€errftqr qrgrnr

6. The prescribed fee under the provisions of Section 729A ol the Oustoms Act,l962
shall be paid through a crossed demand draft, in favour of the Assistant Registrar
of the Bench of the Tribunal, of a branch of any Nationalized Bank located at the
place where the Bench is situated and the demand draft shall be attached to the
form of appeal.

z. w qr?cr h frF-d #rr qo, sffK {ffi qni i-{r6r 3rfiiftq qrqrfu-m-er t 11"+ } 7. 5% q{i eJ6
BT{{[ {6 \rd {-(f,r{r +r' ft-+r< t 3TaEr g<rrrr s-d {ft6 Siqr;rr * flti G-{l? t gff+r' g+-rm rG
q$-e ff q'i qr6-frtr

7. An appeal against this order shall iie before the Tribunal on paJment of 7.5% of the
duty demanded where duty or duty and pena.lty are in dispute, or penalt5z, where
penalty a.lone is in dispute".

8. ;qrrrTFrq {Ffi 3rfuft"q'c, 1870 + ?i(.i( ftqfRr frq ert{R dil{ frq,T'S qT?er ft vft w w-gr
qrcmq eJ6' Pc:d'-c e-rn fr+r ='rQqr

8. The copy of this order attached therein should bear al appropriat:e court fee stamp
as prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice No. VIII/ 1O-O5/Commr/O&A 12022-23 dated 19.09.2O23
issued to M/s. Shital Industries Private Limited, IIEC: 0889OO6946), Shital
House, Behind ONGC, Sabarmati, Ahmedabad, Gujarat-380005
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M/s. Shital Industries Private Limited, (IEC: 08890059461, Shital
House, Behind ONGC, Sabarmati, Ahmedabad, Gujarat-380005 (hereinafter referred
to as M/s. Shita,l or 'the Importer' or the 'the Noticee for the sake of brevity), is
engaged in import of Antimony Trioxide from Thajland falling under Tariff Heading
No.28258000 offirst Schedule to the Customs Tariff Act, 1975.

2, Intelligence gathered by Directorate of Revenue Intelligence, Surat Regional
Unit, Surat (hereafter referred to as DRI) indicated that various importers including
M/s. Shital Industries Private Limited were engaged in import of Antimony Trioxide
from Thailand and avaiied benefit of Country of Origin as provided in Notification No.
4612)l1-Customs dated 01.06.2011, as amended, though the manufacturer/supplier
does not meet the criteria of Rules of Origin under AIF TA. "Antimony Trioxide" is
classified under Customs Tariff Heading No.28258000 of first Schedule to the CTA arrd
effective rate of duty on this product was 7.50% ad-va.lorem as per Notification
50/2017-Cus dated 30.06.2017, as amended (Sr. No. 169).

3. Investigation was initiated by DRI agajnst the Importer for Duty evasion on
import of Antimony Trioxide from Thailand under Summon proceeding. Summons
dated 04.10.2021 was issued to the importer for recording statement. In response, the
importer vide letter dated 11.10.2021 submitted one fi1e (page 1 to 191) containing
documents relating to import of Antimony Trioxide from M/s. Youngsun Chemica.ls Co
Ltd, China and M/s. Thai Unipet Industries Co Ltd.

4. Investigation in respect of past consignments imported by the Importer:

4.1 On scrutiny of documents submitted by the Importer, it appears that the
Importer had been importing Antimony Trioxide from Thailand based manufacturer
since 28.01.2019 ald cleared the same through JNCH, Nhava Sheva & ICD
Sabarmati. The goods were manufactured by M/s. Thai Unipet Industries Co. Ltd.,
Thailarrd. It is pertinent to mention that one of the Importers of identica-l goods viz.
M/s. Polycab India Limited (lEC 0397003498) had fi1ed Bill of Entry No. 9178366
dated 14. 10.2020 arrd 2615213 dated 04.02.2021 at ICD Tumb for clearance of
Antimony Trioxide. Verihcation had been conducted under CAROTAR, 2020 and the
verification reports pertaining to both consignments were received from the Thailand
authorities wherein they have stated that "The exporter, THAI UNIPET LIIIDUS?RIES
CO, LTD. declared that the products shoutn on the aboue menttoned Fonn AI
urere not qudlilied as originating goods in Thallo,nd, We, hence, revoked those
products on those Fonns AL,.", Thus, it appears that the imported goods does not
meet the origin criteria ald therefore, not eligible for benefit of Notification No.
46/2O17-Cos dated 01.06.2011, as amended.

4.2 The Importer had imported a number of consignments of Thailand origin
Antimony Trioxide from supplier M/s. Youngsun Chemica,ls Co Ltd, China ald M/s.
Thai Unipet Industries Co. Ltd., Thailand and availed the benefit of Notification No.
4612oll-Cus dated 01.06.2011, as amended at JNCH, Nhava Sheva (INNSAI) & ICD
Sabarmati (INSBI6). The importer had imported total 13 consignments of Antimony
Trioxide through JNCH, Nhava Sheva & ICD Sabarmati. M/s. Thai Unipet Industries
Co. ltd., Thailand was the manufacturer of a-11 the 13 consignments of Antimony
Trioxide imported by the Importer. It appears that the Importer had wrongly availed
the benefit of Notification No. 46/2011-Cus dated 01.06.2011 as amended and short
paid the Customs Duties of Rs.1,00,80,307/ - (details as per Annexure-A attached to
this Show Cause Notice) at JNCH, Nhava Sheva & ICD Sabarmati, summarized as
below:

Port of Import Tota.l no. of
consignments

Va-lue of
goods (in Rs.)

Total differential
Customs duty involved
(in Rs.)

JNCH, NHAVA SHEVA
(rNNSAl)

3 2,89,78,473 28,t5,274

ICD SABARMATI (INSBI6) 10 7,46,2A,590 72,65,O93
1O,35,47,O63 1,OO,8O,3O7

SUMMARY OF ANNEXURE.A
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5. Statements recorded under Section 1O8 of the Customs Ac'E, L962t

5,1 Statement of Shri Onilkumar Soni, Import Manager of Shital Industries
Private Limited, was recorded on 22.70.2027 before SIO, DRI, Surat under Section
108 of the Customs Act, 7962 wherein he intera-1ia stated the facts narrated below:

He was working as Import Manager in M/s. Shita.l Industrjes Pvt. Ltd. arrd
looked after Import related works; that manufacturing worl< in M/s. Shital
Industries Pvt. Ltd. was sta-rted in 1989; that there were t',r, o malufacturing
units of M/s. Shital Industries R/t. Ltd. situated at (1) ShitzLl House, Behind
ONGC, Sabarmati, Ahmedabad, Gujarat-380005 (2) Plot No. 1,/ 11, GIDC, Kalol,
Near Saij Bridge, Tal. Kalol, Dist. Gandhinagar; that their Regr1. Olfice was aLso
situated at Shital House, Sabarmati, Ahmedabad; that there rvere 1 1 Directors
in Shita.l Industries Pvt. Ltd; that Shri Shital Mansukhlzrl Jain, Director
supervised a.ll tlre works related to import, export and mark.eting; that Shri
Ketal Bhagubhai Patel looked after marketing ald manufacturing; that Shri
Deepak Bhagubhai Patel also looked after marketing.
They marufactured different types of Tin stabilisers and Epox.de Soyabean Oil;
that Tin stabilisers were used to impart heat & therma-1 sl ability in Plastic
industry viz. PVC {ilm, PVC Jar/Bott1e, PVC Cable, Footwear industries etc.;
that Epoxydised Soyabean Oil used for imparting flexibility in I)lastic industry.
His Company used to import Antimony Triodde classifled und3r Customs Tariff
Heading 28258000 from M/s. Thai Unipet Industries Co. Ltd., Thailand and
M/s. Youngsun Chemicals Co. Ltd., China from Nhava Streva port & ICD
Sabarmati, but in case of M/s. Youngsun Chemicals Co. Ltd , China, name of
manufacturer & shipper was M/s. Thai Unipet Industries Co. t,td;
The first consignment of Antimony Trioxide of Thailand origin was .imported in
20 19 and his compaly had imported tota.l 13 consignments of Antimony
Trioxide in which M/s. Thai Unipet Industries Co. Ltd. was
manufacturer/producer; that al1 the work related to import of Antimony
Trioxide was handled by director Shri Shital Mansukhlal Jain; that import of
Antimony Trioxide from M/s. Thai Unipet Co. Ltd. were harrcl1ed by CHAs viz.
M/s. Om Seaways Cargo (P) Ltd., M/s. Shivam Logistics and IVI/s. Global Oceart
Clearing Pvt. Ltd.; that other than M/s.Thai Unipet Co. Ltd., they had also
imported Antimony Trioxide from M/s. Guizhou Provincia-1 Metals and Minerals
l/E Co. Ltd, China.
On being asked whether his company possessed sufficient information as
regards the manner in which Country of Origin criteria, including the regional
value content arrd product specifrc criteria, specified in Section 28DA(ii) of the
Customs Act, 7962, he stated that they possess said details ard submitted copy
of the same.
He has been shown CBIC's letter F.No.456 /89 /2O2O-CUS.V rlated 07.O7 -2021
issued to The Pr. Commissioner of Customs, Ahmedabad by ttre OSD (FTA Ce11-

I) enclosing letter No.0307.O7 1487 dated 29.06.2021 issued to Shri Manora-njan
Sahu, Embassy of India, Bangkok by the Director of Import Administration and
Origin Certificate Division, Dept. of Foreign Trade, Thailand a-long with it's
attachments. On perusa.l of both the letters, he stated that two COO's with
reference Nos. A12020-0035331 dated 06.10.2020 and A\2020-0035333 dated
06.10.2020, said to be issued in Thailand, for export of Antimony Trioxide
under AIFTA, were forwarded by the Ahmedabad, Customs fo: verification. On
verification, it had been informed by the issuing authority that the exporter
M/s. Thai Unipet Ifldustries Co. Ltd. had declared that tht: products in the
COOs were not qualified as originating goods in Thailand. Hence, the issuing
authority had revoked the products mentioned on the COOs.
This verification report was a-lso applicable in case of idt:ntical goods i.e.
Antimony Trioxide imported by them from the same malulacturer/producer
M/s. Thai Unipet Industries Co. Ltd. in terms of CAROTAR Rules prescribed
under Section 28DA of the Customs Act, 7962.
He agreed that his company was not eligible to avail the benr:fit of Notification
No.46/201l-Cus dated 01.06.2011, as amended, on the import of Antimony
Trioxide from M/s.Thai Unipet Industries Co. Ltd.; that ihey had availed
exemption of BCD amounting to approx. Rs.85 lakhs on irnported Antimony
Trioxide having value of approx. Rs.10.35 crores during the period from Jan-
2079 to Sep-2021.
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He agreed that they had wrongly availed benefit of Notification No.46/2011-Cus
dated 01.06.2011, as amended and they voluntarily ready to repay the wrongly
availed exemption of BCD with interest.

6, Information available with importer in terms of Section 28DA of Customs
Act, L9622

6,1 Shri Onilkumar Soni, Import Manager of M/s. Shital Industries Private Limited
stated during his statement that they have a manufacturer's declaration by M/s. Thai
Unipet Industries Co. Ltd and submitted the same before Customs. It appears that the
manufacturer M/s. Thai Unipet Industries Co. Ltd declared that Antimony
Concentrate (HS Code 2617 .lOOOl was used for the marufacturer of Antimony
Trioxide (H.S. code 2825.8000) which confirmed to the origin criterion by adding
Regional Value Addition of over 4Oo/o and chalge in tariff head. The scanned image of
Maaufacturer's declaration is as below:

TTIAI IJNIPET INDUSTI'ITCS CO., I-TD
.A?' M(X-) 5,IIAN(;BLIi/\TON(j.SUPI I^NBUR I Rt)

T^MBON S^M \'tIE^NG, 
^MPHOE 

LAT DU^ L
I323O TH7\IL^NI)

TELX66rl5eo27s F/\X1(rrr5qE7.t1
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oflEr tnn,: ( rn<rion
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rlr produlrion pr(E.s nctrrl.. ,hr
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^1rinr6ny 
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26r? rooo. , |Fnr.J rrom
Mlam.). rogahd wlrh anrh.ociG
rnd soda sh, i3 p ' rhro!8h a

Eoducri ihis Fe6i rc!!iM dicrcr
o6d.teEi.ny 6 .m"5/ .o (c
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rhDuat cn

fl,fus: rhi.
elEe Equil6
cldrri.iLy ar.n6ry s6uc.

I m. lmimoy
th.n Fct.d wnh
b!ai. w.rdtc! Flll.rr, .Dd pop.r
brr6 ro teoh€ rh. llnol Dro(t,xx
r.,ny t'or .rport:

fdnnns . whotc w'rh

D..cnpuon .r rlrc
ortgrtu,inl mrsrrt 6

wh..Is FEu.d by
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Pfcq.d 6om 'hrd rE'ry c'.1
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Description of 8(('Lt\ l'roducuon process
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7. Origin Criteria in terms of Notification No. 189/2OO9-Cus. (N.T.) dated 31-
12-2OO9t

7.L Customs Tariff [Determination of Origin of Goods under the Preferential Trade
Agreement between the Governments of Member States of the Association of Southeast
Asian Nations (ASEAN) and the Republic of Indial Rules, 2009 [hereinafter referred to
as "Rules of Origin"] were notified vide Notification No. 189/2009-Cus. (N.T.) dated
31 .72.2OO9 , as amended.

"Rule 3. Orlgln criteda.- The products imported bA a partA which ore
consigned directlg under rule 8, shall be deemed to be originating and eltgible for
preferential tariff treatment if they conform to the origin requirements under
anAone of the folloluing:-
(o) products tuhich are whollg obtained or produced in the exporttng part7 as

specified in rule 4;or
(b) products not wholly produced or obtained in the exporting partg prouided that

the said products are eligible under rule 5 or 6
"Rule S.Not uhollg produced or obtalned prod.ucts.-(1) For the purpose of
clause(b)a/ ru1e3, a product sholl be deemed to be originating, if
(i) the NFTA content is not less than 31percent. Of the FOB ualue; and
(it) the non-onginating mateials haue undergone at least a change in taiff sub

heading(CTSH)Leuel i.e. at six digit of the Harmonbed Sgstem

8. VerifrcationunderCAROTAR,2O2O:

8.1 The Deputy Commissioner of Customs, ICD Tumb vide letter F.No. VIII/ICD-
Tumb/32/Cco-Verification/2o2o-2o21 dated 05.11.2020 has forwarded proposal for
verification of COO NO. A12020-0035331 & A12020-0035333 under the provisions of
Rule 6(2) of CAROTAR, 2O2O in respect of COO certificates issued by Thailand
authority under AIFTA, details as under:

A.2 The OSD (FTA CeIl-1) vide letter dated 01.07.2021 (RUD-31 has forwarded the
Verifrcation Report No O3O7.O7 /487 dated 29.06.2021 to the Principal Commissioner
of Customs, Custom House, Ahmedabad enclosing letter dated 29.06.2027 received
from the Director of lmport Administration and Origin Certification Division,
Department of Foreigrr Trade 563 Nonthaburi Road, Nonthaburi 11000 Thailald
wherein they confirmed that:

BENo&
date

Name
Importer

of Referenc
eNoof
the
Certificat
eof
Oriein

coo
Certificate
issuing
authority

Name of
exportin

country

Name of
Exporter/
Manufact
urer

9178364
dated
14.10.20
20

M/s Polycab
India Ltd.
(IEC:-
0397003498)

A12020-
0035331

A12020-
0035333

Thailartd Thai
Unipet
Industrie
s Co. Ltd

04612O11
-Cus
dated
01.06.20
11

9t78366
dated
74.70.20
20

M/s Polycab
India Ltd.
(IEC:-
0397003498)

Departmen
t of Foreign
Trade,
Governme
nt of
Thailand

Thailand Thai
Unipet
Industrie
s Co. Ltd

046l2Ot1
-Cus
dated
01.06.20
11
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7.2 In terms of Rule-S read with Rule-3 of the said "Rules of Origin" for the
products not wholly produced or obtained in the exporting party (of the Agreement), to
quaJify for the preferential Tariff under the said Preferentia-l Tariff Agreement, the
goods must have at least 357o RVC ald non-originating materials must have
undergone processing to warrant change in CTSH level (6 digit) with fina-1 process of
manufacture within territory of export. Rule-3 and Rule-s of the said "Rules of Origin"
read as follows:-

Benefit
under
Notificatio
n No.

I

I



"(1) The aboue mentioned certifbates of Origin Form AI utere anthentically issued
bA tlTe Department of Foreign Trade.
(2) The exporter, THAI UNIPET INDUSTRIES CO. LTD. declared that the products
shown on the aboue m.entioned Form AI u-rcre not qualificd a:s o.iginating goods in
Thailand. We, hence, reuoked those products on those Forms AL The
questionnaires and releuant dncuments are hereu.tith enclosed (,4ttachment)"

8.3 The scanned image of Verification Report No O3O7 .O7 / 487 dated 29.06.2027 is
as below:

No. 03oz.o7l ltB l

Jt June zozt

Dear Sir,

SubJect: Response to Verlllcltlon of the Ccrtlflcates of Orlgln Fornr Al

Reference is mad€ to your lettq No Bff/Corn/206/0ln02l date'J 25 lanuary 2021'

requcsting ;crification genuineness 8nd euthenticity ofthe Form AI No- A12020-(1035ll I dated

i6"inoulzozo und No: Al2o20-0035333 dated 6 october 2020'

HaviDg conducted an administrative cross-control, we hereby confirm that

l) The above-mcntioncd Certificates of Origin Form Al wers authentically issued by

the Depanmenl of Forcign Trade.
d€clared thst the Products

shown natin8 goods in Thailand'

wc, h estionnaires and relevant

documents are hcrowith cnctosed' (Attachment)

Please be assured ofour frrll co-operation.

Yours sincerelY,

Import Adminisuution and

' Origin Certifi cation Division
Depfftm€nt of ForeiSn'frade
563 Nonlhaburi Road
Nonthaburi I 1000 Thniland
'fcl. 662-547 -4823 Fax 562-547-4807

A^:- E
(Miss Lilin Kowdhikulrungsri)

Director of Import Administration
and Origin Certification Division

Monoranjan Sahu
Embassy of India, Bangkok

AtsEMgft: The qucstionnaires and

e-.x
relevant documents,

o" J gnf\t^,,ttr
See-"\
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0upg{lonnalrG

L Certlticate of Orlgln (COO No') : At2020-0035331 datd 6 &tober 2020

2. Issuing authority : Departmonr of Foreign Tradc, Oovernmont ofT'hailand

3, Exporter's lame: Thai Unipet Industrios Co, Lld'

4. Brief Dercriptlon of aht Conm€rtisl rctlvlty of the Erpo er'

ofo,llimony trioxide Products on

tsw matefirls ftom Mysnmar, V

oiland' The final Pmduct, snlimo

5. Plerle provlde tlle Ce(iflcnte ofBuslnerr Regiitratio! oftLo [tlprtcr'

Pleese find Atlachment I for the Certificato ofBusines Rcgi*ratio ofthc ErPona '

6. Th. courtry whcre lle goodr covered unrler lhc COO wrs pmduttd'

The country when lhe goods covereC under thc C@ was produced is 
.t}aihnd

T,Pltare provide thc lollowirg informutiou for each of lhs matcrhUcotrlpo!!!b uled t0 ploducc the

goods cerlificd as orlglnadug:

t5 290996

HS Code

(atSix

diBit lcYcl)

Dascription of
ComJnnent,

Mslerials, lnpuE,

Parts

Supplia's Namo and

Address

Country of
orign ofttE
Co0pnent,

Mr.rbb,
hDui, P!4s

Vahe

I 270[ l turlhmcitel.3mm thailsnd Artlmcilc Co., Ltd.

Addrcss: 149/95, Moo 2,

Suasak, Srinchi, Chonburi,

20tt0

I}ailutd 0.1601 r0.80 t2 0 591},

0,?tEgr,2

3

27 t0 t9 Fueloil(FO) 5i8m 0ll Producb Co., Ltd.

Ad&css: l2l R S Towcr,

22r Floor, Room No.

l2 U0?1, Birchadaphisek

Rd,, Dindaeng, Baogkok,

10400

llaihnd t7r.9060 3?,1851

280920 Polyphosphoric

Acid I0i%
Youngsun Chenicrls Co.,

Ltd,

Addrcs: N0.950, Yinhal Rd,

Liangqing Districl Naming,

Guan 53022l.
'[ai-liang ChcmicEl

Corporadon Limltt{i
Addruis: 59 Moo 2, Phuchao

Saming Phray Rd., Bang Ya

Phrack, Phn Pradacng,

Sunut Pratan, l0ll0

Chinr 0.0825 E1.5241 1.567t!..

4 283620 Soda Ash - China China 0.rEl4 56.r653 1,060t%

5 282J80 Antirnony 0xido Youngsun Chcmicals Co.,

Ltd.

Address: N0,950, Yinhai Rd,

Liangqing DisEict, Nrnning,

Guantxi. Chlnq 530221

Myarunar Ir67r
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7(A) Wbere cumulatiofl 18 heirg clRlmcd, coples ofsupporllng cGrlillcst€s or orlgin lry olbcr FTA
mcmber may plerse be provided.

Supporting ceaificate oforigirr (Form Al) is not available.

7(D) w[cre componeua/met€rhl orc origlnatirg, Oe basir oforlgln ofthe components/mxterhl
may be provlded.

Plcase find column namely'Country o[Origin ofthc Cornponcnt. Mrlcrirls, Inputs, Parts' ir questiort

no.7's t[ble for basis oforigin ofthe components/materials.

7(C) A l,rcrk-up ofcollr other th![ the raw maleriel belng lncnrred mny rho be providcd.

Value (iu USD)

52,4931

E. Please provide n hricf dcscrlptioo of the productlon processcs carried out for lhe goods cerlified
as origiIatiug.

l) Prcparc l.he fumace by burnirc antluacite breeze for 12 days and incEase the temperalurc by
using a diesel bumer for 3 days unt., ihe temperature reachs 900"C.

I) Put antimony oxide rvith soda ash, anthracitr breezc, and Polyphosphoric Acid 105% respectively

in the furnace. l hc scmi-finishrd product will be antimony metal.

2) Put antimony rnetal in the blast lirrnacc and use a root blower to compress ths airloxyll€n irto tlrc
blast furnoca, which will Uigger s spontafleous combustion.'l hc finish€d product will be

antimouy trioxide which will be proccssed for packing and clcaning lor sales afterwards.

9, T[e vrlue additlotr atarllrrlf,ble ao the ebove proce3scs.

Profit per I uritofpmducf 402,1515 USD

10. ls tlc De-lVllnlrnis Rule used for dclbrmiDation oforlgln.

No.

I l. h tbe good beitrg vcrlfied or rny comporcnunratcrlal used ir lls productiou n fuogible goods? If
so, detrib ofthe ltrvcDtory maragement meth0d mey plesle lre prorlded,

No.

12. Plnel outcome of thc verilicelion-whether tte co[slgnme[l ovcrcd under tte COO rneeh lhe
Rules of Origlo undcr FTA to Ue consldcred us Origius.

No, th€ consignment covercd uudcr thc COr.) do$ not me€t the Rulcs ofOrigio under AIFTA to be

mnsidered as Origins.

'l hli lJniPe t llrlLtstries Co', Lttl'

.d
u:u n IIU qlllIl

^ - t,er dtlodfli ol a

,(8ft+i('xiu
.6IIRA;] -+-

P4,\

a tll2 t

0 ti).to",i

No. Descril(lon

3t.3331Other cosl

2 I.abor cost

3 Utility cost 9.69 t 4

4 fransponalioo cost

Total value ofother cost I56,8461
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Oue!llonnrlre

1. Ccrlificrtc ofortgin (COO No.) : Al2O2O4Ol5l33 datod 6 Globcr 2020

2. I$sBing suthority : Departmont of Fortign Tndc, Covemmcnt ofTlailand

3. Erportcr'r nrorer ThaiUnipet hdustrics Co', IJd'

4. Bri.fD6criptioI of the Commerclal cctivlty ottbc ErPort€r'

The Company is a manufacturcr ucts Utd hlvc r rDanufacluriog f8ciliry in

Thriland. 1'tre Company sourcas mar' Viclrum md China and manufsctures

rhcm into tlre final priuct in Th snlimory rioxilc"a,ill b€ cxported lo India

5. Plesle Provlde lhc Ccrllflcste of0ushelr Reglrtrotio[ oflhe ErPorter'

Ple6e find Attachmcnt I ior thc CerliEc c ofBusiness Rcgistrntion of the ExPottcr'

6. Th? coultry where thc goodt covercd urder the COO lvat produq '

fho country where the goods covercd undor tho COO was produced irThailand'

T.Plesse provide the followlog lnformation for cocl ofl[c t[rtcrbycomPorerlr li€d lo produc€ th€

goods cerlilied as orlgl!8dng:

Sl No HS Code
(al Sir

digir l€yel)

Dcacription of
Componenl,

Msleriah, Inpuls,
Paalt

--Eppt,-er_t Mr" tna
Addrost

Coo ryof
Odgh ofh€
Compon?nt,
MsEriah,

lnpu!, Ptrts

Qusntity VsftrE

2701t I Aorhracirel -lmm

Fueloil(FO)

Thrilsnd Anttuscitc Co., Lrd.

Addrcss: 149,/96, Moo 2,

Surasrk. Srirachs, ChonburL

20 0

Thailand 0 1604 30 80r2 0.59219"

27 t0 t9 Siam Oil Producls Co,, Ltd

Addrcs!: l2l RS lower.
22d Floo., Roorn No.

l2ll0?1, Rstchadaphis.k
Rd., Dindar ng, Bangkok,

10.100

Tharland r7t,qJ60 l7.l85 r 0 7 t899'.

2E0920 Polyphoephoric

Acid l0J7r
Youngsuo Chcmic!|5 Co.,

Lrd.
Addrcse: No.950, Yinhai Rd,

LiEngqing Diitric1, Nrnnint,
Ousnrxi. China.51022l

Chinr 0.0825 81.524? I J5789b

2E3620 Soda Arh - Chinr Tqflirng Chemicol

Corpor6tion Limilc!
Addrets: 59 Moo 2, Phuchao

Saming Phray Rd., Bang Ya
Phraek, PIus P6dacn&
s6mur Pnkan. 10130

Chior 0.t834 56.1651 I 080r%

282J80 Anrimony Oxide Youngsun Chernic6ls Co.,

Lld.
Address: No.9J0. Yinhai Rd.

Liangqing oisrricr, Nannhg,
O'ranrxi. Chim.51022l

Myarmaa r.l67t 851909r/,
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7(A) Where cumulallon ls beillg clr,rned, coller ofsupl,ortirg certilicrte! or origln by orher FTA
mcrnbcr may plcase be provided.

Supponing cerlificatc oforigin (Form Ar) is not avtrilable.

7(B) Where cornporeut!/ltralerhl rre origitratlng, llte lr&lir oforlgil of thc compooEntr/mIteritl
may bc provlded.

Please find columrr namely'Country ofOrigiD ofthe Compoaent, Matlrials, Inputs. Parts' in question

no.7's table for basis oforigin ofth€ cornponenMnateriols.

(q A bresk-up ofcost! olher thsn the raq mtrterlil blhlg ltrcurnd may olco 1.,. providEd.

No. Dcscription Voluc (la USD)

Other cost 3l.l3t4

2 I-abor cos( 52.4911

l Utility aosl 9.6914

{ l'ransportatioll cost 62.283i

1 55.80 t6Total value oIother cost

E. I'lease provide a brlef dctcrlpllon ^f the productlon processcr rarricd out Ior lhc goorls ccrtifi€d
as orlgirretlng.

)) Prepare the furnac€ by buming anthracite breczc for 12 dsys rnd increase tlc rcmperature by
using a diesel buroer for 3 days until the tcmpcraturo reaehcs 900"C.

l) Pul. antimony oxids with soda rsh, anthrscite breezc, aod Pol,,phosphoric Acid I05% respqltivcly
in tlre furnace, 'fhe serni-finished product *ill be antirnony melol,

2) Put artimony mclal in the blast furnece snd us€ I root blor{t to comprcss the air/ox:/gcn inlo the
blast furnace, which will lrigger a sponlaneouc combustion. The finished product will bc
antimony trioxide which will bc proccssed for packing ond deaning for soles aftcrwards.

9. The value f,ddlllon rttributable to the qbove procclses,

Profil p€r I unit olproduct: 403.1960 USD

10. ts tlre De-Mlnirnb Rulc used for determinatlol oforlgln,

No.

,1, Is the gooi-l bcing vcrilied or any componcnumaterhl ulcd h lls prcduction I furgible gouds? lf
so, dctails oftbc lnvcntorT mantrgc1lent meahod moy plerse be provlded.

No.

12. Flnrl oulcome of the verilicatlou-wtelhcr lhe conslEnmm( lovercd under tllc COO mcets thc
Rules of Orlgin under Fl'A to be consldered rs Orlgins,

No, thE consignment covered under lhe COO does noi meet lhe Rules ofOrigin uldcr AIfTA to be

considqred as Origins

'thui 
Uniper lndustries Co., Lld.

^ d - - .t . .,
uiun lnu tlttllvr dtndrfi ilno

# El H +tt:.j; ltt fr' [R 2\ i;]
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a a, r. a c a ". i o -c'uEEil lms Hul,ti{vl oundil5 qlnn

THAI UNIPET INDUSTRIES CO., LTD.
5E/4 xli o o.lr1stilre{-{ r{t? 'F n.dlxt o{ o n1nflu0'll 1.fi?,u6?d?orl0u't

58/4 Moo 5, Bangbuatong-SuPanburl Rd., TombonsammuanS, Amphoe LatBrra'Luang

PhraNakhon 9l Ayuthaya Province Thalland. 13230

Tel: 035-902764 Fax: 035'902765

Oat6 10 May 2021

Sutrinct Post{lsarance audil ol prEducbm ol I'dshod prod&ts Expon€d Mh toRl,l A

To: VYtlom I may concern

Reter lo: ! Lettr, ol lmporl AdrnnBlratrh d|d Oflgh C€rtficallql OvlCdl. (rDd urgod) M. Po.Lo. 03O7.07n35 dat6(j 27

AN m21

Albchm€nl: '1. Clantcatlon l€tter rssu€d by ftun Brolhor lntornausEj Co., Ltd , dat€d 7 May 2m1

As per the relorred l€tt6r. I, Ihar UnrF€l hdullrlos Co. Lld ('lho Compary') nas prspar€d d€lal ol [rod.,ctkln ol

g@ds on lfl€ I etter ot Conlirmaion Concomlng a l,mduclton ol Goods undor Codific€h ol o(Eln Fo.m Al ('l,e[9r of

Conllr.ialron') lor tho audll on []€ product or,gln Gforring hr Form Al m. At2020.0N533 1 , daled 6 Octobgr :O?0, wth RyC

ar 51 03% and Form Al m A12020{035333, dared 6 Octobor 2020, lvlth RVC d 51.6%. fo. ANTIi\,ONY TR|OXIOE classified

under HS codo 2825.80 Expon€d lI, India log€th€, wllh olhe, reEvaot docum€its whrch woro sub.ntllod lor s consd€rauon

ol lhe lmpo.l Admlnistralro and Orgin Cerlrlicatlon oivlslsl ospad.n€.i ol f e€n Trad€ ('DFI') o{r 30 MErch 202] ard to

Aptil2021

Rel€rrrtg lo 1-, the lrnpo.l Admkllslratbn 9rr, Ongin Cortrrcatlon Divdn. Depanmonl o{ FoJeOn l.adc (-OFT,) has

reveu/ed aDd found lhal lhe Co.npsny's [roafucl did rrct cornply wllh lh6 rub ol ortgn urd€r ASFINiT)d|a Free Trade

Aore€meot (AIFTA') As a rBsJ[, ll|€ oFT wl| co.lsrdsr lo imposg I mea$Jreficnr o.l he Company &csdio to the

f,lor icarion ol D€Darlmgd of Fffeign Trado. fu: MBasure and pr@€dure Rdatng to rsst ance ot corufcale d ongrn tc a

B{rslrElg Operatd or Eieortsr W,o CaJso o. May C€uss Oaflsge lo lotgrrdqd TEdo g.E. 2562 (iolg), tn caso trE

productDi o, erpdt€d g@ds (b6s nol compty wtl , Ute rute o, orlgin.

h U{s r6ga.d. the C,ompany -cepts th€ cdrslder8tioo of th6 OFT ad $oJtd lk€ to provde so.n6 c|aldtcatrc.ts as

lollo,/,rs

Pa8€ I ol2
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crv L a d ! 
" -u91*?r lvrEr glJrl{vt ouFrdflS q']nn

THAI UNIPET INDUSTRIESCO,, LTD,
5s/4 uli s n.u'r'rri?vlo.!-t1?r?rruui n.atrtfior o.nrnrirunrl c.y'rtcuArn?ouaar

5B/4 Moo 5, Bangbuatong-Supanburl Rd., TornbonSammueng, Anlphoe LE tBua-Luang,
PhraNaldron Si Ayuthaya Provlnce, Thalland. 13230

Tel; 035-902764 Fax: 035-902765

1 Th€ Antimony Oxde. whlch ls the mErn raw mal€dEl ol the Compary's producl, ls I mlhe'al €xlraclEd irffn a m,ne

in Myenma whrch rs a memb€r counlry ol AIF-IA. The.erore, lh6 raw malerial stEolulely quallllBs undl€r lh€ wtlolly Produced

or Obtained Producls rule of ongn. flow€ver, tlE Companv s supplhr, wiich hss oxpoded lhe raw materials lrom Myanmar

lo TMibnd cqjd not provido Form Al lor Cumubtiw rub of orbin lo tho Cornporry, IhE is bacaus€ the i,lyanmsr arthority

which ls aulhorizsd lo lssus e c€fllllcste ol orlqtn. Bgred to ls$.B qny Form D uder thc ASEAN Trade h Goods Agreerne,rt

('ATIGA') for prodrcts exponed lrom Myaimar lo'hailand, hJt rclus€d lh€ eprle/s €qu6sl lo issLF a tedincale ot ongrn

urd€. olh€. tre€ fade sgreemenb ihcludin0 FoamAl. For )rcur reler6rca. pleeso sao Attrchm€r l As a rqsult, lhE Co.tlpany

had lo classity the cost ol Antirnony Oxicle ss rm-orlginaurE malerl€l undsr li6 ru16 d odgrn ol AIFTA. This is a key ,actor

that r€sulted ln th€ signiicanl chang€ ol RVC,

2. The Regpnal vat € Contenl (RVC) c€lculalion in No. (8) Regional \htu€ Conlont (RvC)0, No 3 Cost ot p.oduclron

per 1 unit ot producl (h $US) sp€crlied on ths Leller ol Coolirmalioo $/8s bgsod qr ths actual prodLclion cosl ol lho

ANTIMONY TRIoXIDE lor dxDoft with Form Al oo. 412020-003533 1 alid Fom Al no 412020-00353 33 T ro aclual product

clsl has b€en fluclual€d accordingly Io lh€ econooy. For qrampl€, tho lohl ralu€ ol originatrog m€lenals had beon

decreased lrom uS$ 155 6977 in 2018 lo USl68 1863 h 2020 for producligr pt o.E uilol product. ln addition, lhsre wsr6

changes ol some raw material usag€ amount and lotal valu€ ol raw matefhls. N8vanh€loss, lhe Crmp3ny had nol amended

lhe RVC calculallon bssed m lh6 chdrg€s st t|9 tlma ol expo,tatlon

As uE c,larifEation prowed €bove, lh6 RVC oIANTIMONY TRIOXIDE m fia L€ller ol Conliharlor End lh6 RVC on

lhe ardrted Form Al are not thB same, l.Jsvenhobs,, th€ Compaoy has no intonlion lo violal€ lhe rulo ol oriern ol AIFTA.

'lhli Unipet Indttstries Co., Ltrl.
Best regar(t,

yrliuidrr'hu rJir trro0u9tdYl! i)

,FEi'E}l(!I{frl]R2\-,] ffii*,
(Meng w6nga

Mana0er

01"'\So"^

P.8. ? ol2

8,4 The Additional Director, DRI, Ahmadabad Zonal Unit rride letter F.No
DRI/AZU/SRU -31/2OO3 /PtJ dated 24.O2.2O22 has forwarded 6 COO certifrcates as a
sample with a list of COO certificates issued by the Thailand authorities against the
export of Antimony Trioxide to various Importers in India, as detailed below:
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Sr,
no.

Name of
Importer

Name of
exporter
/ seller

Involce No
& date

Bill of
ladlng No.

& date
COO No.

1

5953741

12.o4.207a

Guangxi
Youngsun
Chemical
s Corp.,

Ltd.,
China

18T017
dated

06.03.2018

2
Polycab

India Ltd

Youngsun
Chemica.l
s Co ltd,
China

78T227
dated

22.70.2078

ABCBK181O
063 dated

28.10.2018

AI2018-
0050990

dated
07 .77.2018

3
4567038

dated
20.o8.2079

Lok
Chemicals

FA Ltd

Youngsun
Chemica.l
s Co ltd,
China

19T187
dated

24.O7.2079

VASLKRNSA
oo0770
dated

07.o8.2019

AI2019-
0037008

dated
13.08.2019

4
7304852

dated
79.O3.2020

Kalpala
Industries

India
Limited

Youngsun
Chemical
s Co ltd,
China

20m37
dated

74.O2.2020

VSSIN19335
dated

26.O2.2020

1.12020-
oo\0624

dated
28.O2.2020

5

Thai
Unipet

Industrie
s Co Ltd

TUP201200
6 dated

L4.12.2020

coAv722a
517810
dated

23.L2.2020

412020-
oo47765

dated
25.L2.2020

3549988

dated
r3.o4.2027

Havells
India Ltd.

Thai
Unipet

Industrie
s Co Ltd

TUP2l0301
0 dated

11.o3.2027

TALSLAO26
56543
dated

17.o3.2027

4t2021-
0014857

dated
t9.o3.2021

8.5 The Verification Report was received through OSD(Cella), Directorate of
Internationa.l Customs (FTA Ce11), CBIC, New Delhi vide letter dated 29.77.2022 whic}:
attached the Verification Report No 0307/3835 dated 09.11.2022 issued by the
Deputy Director General, Department of Foreign Trade, Ministry of Commerce, 563
Nonthaburi, Thailand wherein they confirmed that:

"(1) The aboue mentioned certificates of Origin Form AI were authenticalLg issued
by the Department of Foreign Trade.

(2) The u.tord "Issued Retroactiuely" on the Certificate of Oigin Form AI No.1)-3)
u-tere compliance with Articte 10(b) of the Operational Certification Procedure
(OCP) under ASEAN-Indta FTA.

(3) The exporter, THAI UNIPDT INDUS?RIES CO. LTD. declared that the products
shoun on the aboue mentioned Form AI were not qualified as originating goods in
Thailand. We, hence, reuoked those products on those Forms AI. The
questionnaires and releuant documents are hereutith enclosed (Attachment)"

The Country of Origin Form A12O2O-0047765 dated 25.12.2020 appeared at Serial No.
5 in the Verifrcation Report No. 0307/3835 dated 09.11.2022 pertatned to M/s. ShitaJ
Industries Private Limited, Shital House, Behind ONGC, Sabarmati, Ahmedabad. The
scanned image of Verification Report No. 0307/3835 dated 09. 1 1.2022 is as under:
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8870s81 l

dated I

1s. 11.2018 |

Havells
India Ltd.

I

I

I

I

I6

I
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I

2449664 I Stritat
dated I Industries
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ISCANNED rMAGE OF VERTFTCATTON REPORT NO 0307/3835 DA]ED 09.11.2022)

No.0307/ 3835 Department of Foreig;r Trade
Ministry of Commerce
563 Nonthaburi Road
Nonthabun I 1000 Th:riland
Tel. 662-547 -4823 F ax 662-547 -4807

4) November 2022

Dear Sir,

Subject: Response to Verlficrtion of the Certificrtes of Origin Form AI

Refercnce is made to your lett€r No. Ban/Com/206 /Ol /2022 datcd 26 Api,l Z0?2,

requesting v€rification genuineness and authenticity of the fol)owing 6 Forms A['

1) No. AI20l8-0012721 dated 21 March 2018

2) No. AI20l8-0050990 dated 7 November 201 8

. 3) No. AI20l9-0037008 dated l3 August 2019' 4) No. A12020-0010624 dated 28 February 2020
5) No. A12020{047765 dated 25 December 2020
6) No. AI202l -00l4857dated 19 March 2021

Having conducted an administrative cross-control, wc hcreby confirm *lat

1) The above-mentioned Ccrtilicates of Origin Fotm Al were authentically issued by
the Department of Forcign Trade.

2) The word "lssued Retroactively" on the Certificates of Origin Form A[ No l) - 3)
were compliance with A.rticle l0 (b) of the Operational Ceflification Procedurcs (OCP) under

ASEAN-lndia FTA.

3) The exporter, THAI TINIPET INDUSTzuES CO.. LTD. declared that the Products
shown on thc abovc-mentioned Form AI were not qualified as originating goods in Thaitand.
\Me, hence, revoked those products on those Forms AI The questionnaires and relevant
documents are herewith encloscd. (Attachment)

Please be assured ofour full co-operation.

Yours sincerely,

vJu)

Dharmendra Singh
Embassy of lndia. Bangkok

(li4rs. l,,lanatsan!,.h Jirawat)
Deputy Cjrectocccr !rat

Fcr Drrec(or-6cn.trrL

1!1!!4@l: The questioruraircs and relevant documcnts

8.6 From the Verilication Report No.0307 13835 dated 09.11.2022, it appears from
.the questionnaire submitted by M/s. Thai Unipet Industries Co. Lt<l that major raw
material imported by them from Myanmar was Antimony Oxide' (HiS code- 282580).
Further, it appears that the Importer does not have sufficient infornration from M/s.
Thai Unipet Industries Co. Ltd as warranted under Section 28DA.

4,7 From the Verification Report issued by the Competent Authority of Department
of Foreign Trade, Ministry of Commerce that 'the product' i.e. Antimony Trioxide
exported by M/s. Thai Unipet Industries Co. Ltd was not qualified as ,:riginating goods
in Thailand in terms of Determination of Origin of goods under the F'referential Trade
Agreement between Government of ASEAN & India Rules, 2009 (Notification No.
189/ 2009-Customs (NT) dated 31.12.2009). Thus, on the basis of r-he provisions of
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Sub-section 11 of Section 28DA of Customs Act, 1962, the non-compliance of the
imported goods with the country of origin criteria is applicable to a.ll the identica-1
goods i.e. Antimony Trioxide' manufactured by M/s. Thai Unipet Industries Co. Ltd
and exported to the Importer during materia.l period.

9. Summary of the Investigation:

From the investigation conducted and from the foregoing discussions, it
appears that:

b. The lmporter has classified their imported goods i.e. Antimony Trioxide under
Tariff Heading 28258000 of the First Schedule to the Customs Tariff Act, 1975
and availed the benefit of Notification No.46/201I-Cus dated 01.06.2011, as
amended.

d. Further verification of Origin criteria was conducted by DRI with the Thailand
authority in terms of Customs Administration of Rules of Origin under Trade
Agreement Ru1es, (CAROTAR), 2020. The Competent Authority of Department of
Foreign Trade, Ministry of Commerce reported that the exporter M/s. Thai
Unipet Industries Co. Ltd. declared that the products shown on the Form AI
were not qualified as originating goods in Thailand, thus they revoked those
products on those Forms AI.

From the questionnaire submitted by the manufacturer M/s. Thai Unipet
Industries Co. Ltd, Thailald, it appears that the Antimony Oxide, which was
the main raw material of the Company's product, was a minera.l extracted from
a mine in Myanmar. The malufacturer imported the Antimony Oxide (CTSH-
282580) from Myanmar through supplier M/s. Youngsun Chemicals Co. Ltd,
China without cover of Certificate of Origin (Form AI).

f. The manufacturer declared in the questionnaire that va-lue content of Antimony
Oxide imported by them from Myanmar was around 85.29o/o and the Customs
Tariff Heading was 282580. However, the finished product i.e. Antimony
Trioxide was classified under Customs Tariff Heading No.282580. Thus, it
appears that there was no change in classification of produced goods in six
digit tarilf sub- heading (CTSH) level.

g. The goods imported by the Importer from M/s. Youngsun Chemica]s Corp Ltd,
China and M/s. Thai Unipet Industries Co. Ltd, Thailand were identical goods
manufactured by same manufacturer and did not fulfill the criteria of origin in
terms of Rule 5 of Origin of Rules. Thus, on the basis of the provisions of Sub-
section 11 of Section 28DA of Customs Act, 1962, it appears that non-
compliance of the imported goods with the country of origin criteria apply to
identical goods i.e. Antimony Trioxide manufactured by M/s. Thai Unipet
Industries Co. Ltd and exported to the Importer during material period.

e
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a. The Importer i.e. M/s. Shital Industries Private Limited had imported Antimony
Trioxide of Thailand origin, malufactured by M/s. Thai Unipet Industries Co.
Ltd, Thailand, during the period from 28.01.2019 to 18.03.2021. After March,
2O2l they have not imported Thailand origin Antimony Trioxide. In addition to
the manufacturer, the Importer imported identical goods from the supplier M/s.
Youngsun Chemica-1s Corp. Ltd, China wherein manufacturer of said goods was
M/s. Thai Unipet Industries Co. Ltd, Thailand. All the consignments were
directly shipped from Thailand to India.

c. The verification of Origin criteria was conducted in terms of Customs
Administration of Rules of Origin under Trade Agreement Rules, (CAROTAR),
2O2O by the Deputy Commissioner of Customs, ICD Tumb, in case of two
consignments of Antimony Trioxide imported by M/s. Polycab India Ltd. In that
case, the Competent Authority of Thailand reported that the exporter M/s. Thai
Unipet Industries Co. Ltd. had declared that the products shown on the Form
AI were not quaiified as originating goods in Thailand, hence, revoked those
products on those Forms AI.

h. The Importer had wrongly availed the benefit of Notifrcation No. 46/2011-Cus
dated 01.06.201 1, as amended and short paid the Customs Duties of



Rs. i,00,80,307/ - (details as per Annexure-A attached to this Show Cause
Notice) at JNCH, NHAVA SHEVA & ICD Sabarmati. During the investigation,
the Importer had paid tota.l Rs.1,00,80,3O7 /- against his )iability.

10, Main Legal Provisions relating to the case:

1O.1 Sub-section (4f of Sectioa 46 of the Customs Act, L962, specifres that, the
importer while presenting a bill of entrg shall make and subscibe to a declaration as to
tlrc truth of the contents of such btll of entry and shall, in support oJ' such declarotion,
produce to the proper offtcer the inuoice, if any, and such other doc'tments relating to
the imported goods.

(1) An importer enteing ang imported goods under section 46, or an exporter entering
ang export goods under section 5O shall, saue o.s otheru-ti,se prouii,ed in sectbn 85
sef-assess the dufu, if any, leuiable on such goods.

(2) Tlrc proper offrcer mag ueifg the entrbs made under section 46 tsr section 50 and
the sef assess ment of goods refened to in sub-section (1) and for thi.s purpose, examine
or test anA imported goods or export goods or such part thereof os mag be necessary.

Proulded that the selection of cases for ueification shalt pimoily be on the basb of
rbk eualuation through appropriate selection citeria.

(3) For the purposes of ueifbation under sub-section (2), the proper c,ff.cer mag require
the importer, exporter or any other person to produce ang document or information,
uhereby the dutg leuiable on the imported goods or export goods, as the ca-se mog be,
can be ascertained. and thereupon, the importer, exporter or such c,ther person shall
produce such document or fumbh such information.

(4) Where tt i-s found on ueifbation, examination or testing of the good:: or otlrcruLise that
the setf- assessmenr is not done conectlg, the proper offrcer ma11, wtthout prejudice to
any other action tuhich mag be taken under this Act, re-assess the dutA leuiable on such
goods.

(5) Where any re-assessment done under sub-section (4) i^s conrary to the self-
assessment done bg the importer or exporter and in cases other thant those u.there the
importer or exporter, a,s the co.se may be, conftrms hi.s occeptance oJ the sai.d re-
assessment in uriting, the proper olfrcer shall pass a speaking order on the re-
assessrnent, within ftfteen dags from the date o;f re-assessment oI the bitl of entry or the
shipping bill, os the case may be.

Explanation, - For the remoual of doubts, it i,s herebg declared that in cases u.there an
importer has entered ang imported goods under section 46 or an exporter has entered
anA export goods under section 50 before the date on u-thich the F\nance Bill, 2011
recetues the assent of tlrc President, such imported goods or export goods shall continue
to be gouemed by the prouisions of sectton 17 as it stood immediately before the date on
uthich such assenf is receiued.l

1O.3 Section 28DA. Procedure regarding claim of preferential rzrte of duty.

( 1 ) An importer making clnim for preferentinl rate of duty, in terms of anA trade
agreement, shall -

(i) make a declnratbn that goods qualifg a-s originating goods for preferential rate
of dutg under such agreement;

/ii) possess suffrcient tnformation as regards tlte manner in uhiclt country of origin
crtteia, including the regional ualue content and product specL-fic citeia, specified
in the ru.les of origin in the trade agreemen| are satisfied;

(iii) fumi.sh such information in such ,ranner as mau be prouid-ed bu ntles:
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1O.2 Section 17. Assessment of duty. -



(iu) exercise reasonable care as to the accuracA and truthfulness of the information
fumished.

(2) Tlrc fact that the importer ho-s submitted a certiftcate of ongin issued bg an Issuing
Authoritg shall not absolue the importer of the responsibility to exercbe reasonable care.

(3) Where the proper officer has rea.sons to belieue that countrA of origin citeia has not
been met, he may require the importer to fumish further information, consbtent with the
trade agreement, in such manner as maA be prouided by rules.

(4) Where importer fails to prouide the requisite information for anA reason, the proper
offi.cer may,-

(i) cause further ueiftcation consistent u.tith the trade agreement in such
manner as maA be prouided bg rules;

(ii) pending uerification, temporaily suspend the preferentia.l tarilf treatrrlent to
such good.s:

Prouided that on the bo-sis of the information furnished by the importer or the
infonnation auailable with him or on the relinquishment of the claim for preferentiol
rate of dufu bg the importer, the Prtnctpal Commissioner of Customs or the
Commi.ssioner of Custom,s mag, for reasons to be recorded in urittng, dballow the
claim for preferentiol rate of dutg, without further ueiftcation.

(5) Where the preferential rate of dutg b suspended under sub-section (4), the proper
offtcer may, on the request of the importer, release the goods subject to fumishing by the
tmporter a secuitg amount equal to the difference between the dutg proui,stonally
assessed under section 18 and the preferential dutg claimed:

Proui.ded that the Principal Commissbner of Customs or the Commi,ssianer of Customs
may, tnstead of secuitg, require the importer to deposit the d.ifferential duty amount in
the Ledger maintained under sectinn 5lA.

(6) Upon temporary suspensrbn of preferential toiff treatment, the proper ofJicer shotl
inform the Issutng Authoitg of reasons for suspension of preferential tariff treatment,
and seek specific informotion as maA be necessary to detennine the origtn of goods
within such time and in such rrznner as maY be orouided bu rules.

(7) Where, subsequentlg, the Issuing Authoitg or exporter or producer, as the case mag
be, furni.shes the specific information within the specified time, the proper offi.cer maA, on
being satisfied with the infonnation furnbhed, restore the preferential taiff treatment.

(8) WLere tlrc Issuing Authoifu or exporter or producer, os the case moy be, does not
fumsh information uithin the specified time or the inform.atian furni.shed by him b not
found sati-sfactory, the proper offtcer shall disaLlow the preferential tartff treatment for
reasons to be recorded in u-liting:

Prould,ed that in co-se of receipt of incomplete or non-speciftc information, the proper
offtcer may send another request to the Issuing Authoritg stating specifically the
shortcoming in the informotinn furni,shed by such outhoity, in such circum-stances and
in such manner as mau be prouided by rutes.

(9) Unless otheru.tise specifted in the trade agreement, any request for ueification shall
be sent u.tithin a peiod of fiue years from the date of claim of preferential rate of duty bg
an tmporter.

(1O) Notwitlrctanding angthing contained in thb sectton, the preferential taiff treatment
mag be refused wtthout ueification in the following circumstonces, namely:-

(i) the taiff item i.s not eligible for preferentiat tariff treatment;

(ii) comp\ete desciption of goods is not contained in the certtftcate of orQin;
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(iii) ang alteration in the certificate of origin b not authenticated bg the Issuing
Authoitg;

(iu) the certificate of origin i-s produced after the period of its expiry, and in all
such cases, the cerhfbate of origin sholl be marked as "INAPPLI:iABLE".

(77) Where the ueriJication under this section establishes non-compliance of the
imported good.s utith the country of origin crtterld., the proper o-fficer mag reject
the prelerential tariff treatment to the irnporfs of id.entical good.s from the
same producer or exporter, unless sujffici ent inlorrnation is Jurnished. to shout
that identical good.s meet the country of orlgin criterta.

(a)"certificate of oigin" means a certificate bsued in accordance u,tith a trade ogreement
certifging that the goods fulfiL the country of ongin citeria and ol.her requirements
specifted in the said agreement;

(b)"identical goods" means goods that are sotnE in all respects u.titlt reference to the
country of oigin criteria under the trade agreem.ent;

(c)"Issuing Authoity" means ang authoitg designated for the purposes of i,ssutng
certifbate of oigin under a trade agreement;

(d)"trade agreem.ent" means an agreement for trade in goods betueen t:he Gouernment of
India and the Gouernment of a foreign country or territory or economic unlon.

7O.4 SECTION 7 7 7. Co7-ftscotion of improperlg imported good.s, etc.
folloutng goods brought from a place outside India shatl be liable Lo cottfi,scation:

The

(a)

(o) ang goods exempted, subject to ang condition, from duty or zng prohibition in
respect of the import thereof under thb Act or ang other lau for the ttme being in
force, in respect of u.thich the condttion i-s not obserued unless th.e non-obseruonce
of the conditinn u-.tas sanctioned bg the proper officer;

(p)

1O.5 SECTION 112, Penalty for improper importation of goods, r:tc.-

Ang person, -

(a) who, in relation to ang goods, does or omits to do ang act uthich act or
omi,ssion uouLd render such goods liabte to confiscotinn under section 111 or abets the
doing or ombsion of such an act, or

(b) u-tho acquires possession of or i.s in ang uay concemed in ca'lrying, remouing,
depositing, harbouing, keeping, concealing, selling or purchasing, or in ang other
manner dealing uith ang goods whbh he knou.ts or has reoson to be'lieue are liable to
confiscation under sectioni I 1, shall be liable, -

(i) in the case of goods in respect of which ang prohibition i.s in force under thi-s Act or
ang otlrcr law for the time being in force, to a penaltA not exceediryT tlrc ualue of the
goods or fiue thousand rupees, uthicheuer i.s the greater;

(ii) in the case of duttable goods, other than prohibited goods, subject to the prouisions
of sectinn 114A, to a penaltg not exceeding ten per cent. of the dutg sought to be euaded
or fiue thousand ntpees, uthicheuer is higher :

Proaid.ed. that u.tlere such duty as determined under sub-section (8) c,f section 28 and
the interest pagable thereon under section 28AA is paid uithin thirtg dags from the
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ExpLanation-For the purposes of thb Chapter,-

(q) ang goods imported on a cloim of preferential rate of dutg t lhich contrauenes
ang prouision of Chapter VAA or anA ntle made thereunder.



date of communiratbn of the order of the proper officer determining suclt dutg, the
omount of penaltg liable to be pai.d by such person under thb sectbn shall be twenty-
ftue per cent. of the penaltA so determined;

(tii) tn the ca.se of goods in respect of which the ualue stated in the entrg made under thb
Act or in the case of baggage, in the declaration made under section 77 (in either case
hereafter in this section refened tn as the declared ualue) i.s higher than the ualue
thereof, to a penaltg not exceeding the difference between the declared ualue and the
ualue thereof or fiue thousand rupees, u.thicheuer is the greo.ter;

(tu) in the ca-se of goods falling both under cLauses (i) and (iii), to a penaltg not exceeding
tle ualue of the goods or the difference between the declared ualue and the ualue
thereof or fiue thousand rupees, whbheuer i-s the highest;

(u) tn the case of goods falling both under clauses (ii) ond (iii), to a penaLtA not exceeding
the d.uty sought to be euaded on such goods or the difference between the declnred
uatue and the ualue thereof or fiue thousand rupees, whicheuer is the highest.

7O.6 Section 28 ft) oJ the Customs Aet, 7962-Recouery oJ d.uties not leuied. or
short-Ieuied. or erroneouslg reJunded. -

(4) Where ang duty has not been leuied or not paid- or has been short-leuied or short-
paid or enoneou.slg refund.ed, or interest pagable has not been paid, part-pai-d or
erroneously refunded, by reason of,-

(a) collusion; or

(b) anA uiful mis-statement; or

(c) suppression of facts,

bA the importer or the exporter or the agent or emplogee of the importer or exporter, the
proper officer shall, utithin ftue gears from the releuant date, serue notice on the person
chargeable utith dutg or interest uthich has not been so leuied or not paid or which has
been so short-leuied or short-paid. or to whom the refund hos erroneousty been made,
requiing htm to shout cause whg he should not paA the amount specified in the notice.

(5) Where any dutg ho.s not been leuied or not paid or ha.s been short-leuied or short
paid or the interest has not been charged or has been part-paid or the dutg or interest
has been erroneouslg refunded. bg reason of collusion or ang uiLful mi,s-statement or
suppression of facts by tlrc importer or the exporter or the agent or the employee of the
importer or the exporter, to whom a notice has been serued under sub-section (4) bg the
proper officer, such person maq paA the dutg in full or tn part, as mag be accepted bg
him, and the interest pagable thereon under s.ection 28AA and the penalty equal
to fifteen per cent. of the duty specified in the notbe or the d.utA so accepted bg thot
person, uithin thirtg days of the receipt of the notice and inform the proper offrcer of
such payment in witing.

1O.7 SECTIOIV 28AA. Interest on d.elaged. pa.gment of d.utg. -

(2) Interest at such rate not below ten per cent. ond not exceeding thirtg-six per cent.
per annum, as the CentraL Gouernment may, bg notiftcation in the OJficiat Gozette, fix,
shall be paid bg the person ltable to pog duty in terms of sectbn 28 and such interest
shall be colculated from the first dag of the month succeeding the month tn which the
dutg ought to haue been pand or from the date of such erroneous refund, as the cose
mag be, up to the date of payment of such duty.

Page 2L of 4L

(1) Notwithstanding angthing contained in ang judgment, decree, order or d.irection of
anA court, Appellate Tibunal or ang authority or in ang other prouision of thi-s Act or the
rules made thereunder, the person, who i.s li.able to paA dutg in accordance uith the
proubtons of section 28, shall in additbn to such duty, be liable to pay interest, if ang,
at the rate ftxed under sub-section 2, uhether such payment is made uoluntarily or after
determination of the dutg under that section.



(3) NohtLithstanding angthing contained in sub-section (1), no interest shall be pogable
where,-

(a) the dutg becomes payable consequent to the issue of an orLler, instruction or
direction bg the Board under sectinn 15 1A; and

(b) such amount of duty is uoluntailg paid in full tuithin forfu-fiue clags from the date
of i.ssue of such order, insh-uction or dbection, without reseruing arty right to appeal
against the said pagment ot anA subsequent stage of such pagment.

1O.8 Section 114A of the Customs Act, 1962 read as

Penalty for short-levy or non-levy of duty in certain cases. -

Where the dutg has not been leui.ed or has been short-leuied or the in|?rest has not been
charged or paid or has been part paid or the dutg or interest has been erroneousLg
refunded by reason of collusion or ang ulilful mi-s-statement or suppression of facts, the
person who is liable to paA the duty or interest, as the case mag be, as determined
under sub-section (8) of sectton 281 shall abo be liable to paA a penalfiJ equal to the
duty or interest so determined:

Proutd.ed that where such duty or interest, as the case maA be, as determined
under sub-section (8) of section 281, and the interest pagabkz thereon under
section!8At!, is paid within thirtg dags from the d.ate of the communication of the order
of the proper officer determining such dutg, the amount of penaltA Lictble to be paid bg
such person under this section slnll be twentg-fiue per cent of the d,:ttg or interest, a.s
the case may be, so determined:

Prouided further thot the benefit of reduced penaltg under the firs;:. proui-so shall be
auailable subject to the condition that the amount of penaltg so determined has also
been paid u.tithin the period of tltirty dags refened to in that proubo :

Proulded aLso that uhere the dutg or interest determined to be pagoble i-s reduced or
increased- bg the Commi.ssioner (Appeab), the Appellnte Tribunal or, as: the case mog be,
the court, then, for the purposes of this section, the dufu or intere'st as reduced or
increased, as the case may be, shall be taken into occount:

Proulded aLso that in case where the duty or interest determtned to be pagable b
increased. bg the Commi.ssioner (AppeaLs), the Appellnte Tribunal or, as the case may be,
the court then, the beneftt of reduced penaltg under the first prouiso sltall be auoilable tf
the amount of the duty or the interest so increosed., along wtth the' interest payable
thereon under section 28AA, and tuentg-fiue percent of the consequential increase [n
penattg haue abo been pand utithin thirtg dags of the communication of the order bg
uthbh such increase in the dutg or interest takes effect:

Prouid,ed al,so that uhere ang penaltA has been leubd under this szction, no penaltg
shaLl be leuied under section 112 or sectinn 114.

Explanatlon - For the remoual of doubts, it is herebg declared tha.t -

(i) the prouisions of this sectton shall aLso applg to cases in uhich the order determining
tle duty or interest sub-section (8) of section 28 relates to notices i:;sued pior to the
date on uhich, the Finance Act, 2000 receiues the assent of the Presideltt;

(ii) ang amount patd to the credit of the Central Gouernment pior to the date of
communication of the order refened to in the jirst proui.so or the fourt,\ proui-so shall be
adjusted against the total amount due from such person.

1O.9 Section 114 AA ofthe Custom8 Act, 1962 read as -
Penalty for use of false and incorrect material. -

If a person knowingly or intentbnallg makes, signs or uses, or causes to be
made, stgned or used, ang declaration, statem-ent or docunent whtch i:; fal-se or incorrect
in ang mateiol particular, irt tlTe tran sa,ctbn of any business for the purposes of thb
Act, shall be lia.ble to a penaltA not exceeding Jiue times the uolue of goods.
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11. Obligatlons under self-assessment and demand invoking extended period:

11.1 The subject Bills of Entry as mentioned in Annexure-A to Show Cause Notice,
{iled by the Importer, wherein they had declared the description, classification of goods
ald country of origin, were self-assessed by them. However, as per the Verilication
Report conducted under the provisions of CAROTAR, 2020 established that the
manufacturer of goods in question had not fulfilled the origin criteria in terms of Rules
of origin. Shri Onilkumar Soni, Import Manager of the Importer has accepted and
admitted the same during his statement dated 22.1O.2O21 recorded under Section 108
of the Customs Act, 7962.

Ll.2 Vide Finalce Act, 2011, "Se1f-Assessment" has been introduced w.e.f. from
Oa.O4.2Ol1 under the Customs Act, 7962. Section 17 of the said Act provides for self-
assessment of duty on import and export goods by the Importer or Exporter himself by
filing a Bill of Entry or Shipping Bill as the case may be, in the electronic form, as per
Section 46 or 50 respectively. Thus, under self-assessment, it is the responsibility of
the importer or exporter to ensure that he declares the correct classification,
applicable rate of Duty, va.lue, benefit or exemption Notification claimed, if any in
respect of the imported/ exported goods while presenting Bill of Entry or Shipping Bil1.
Section 28DA of Customs Act, 7962 was introduced vide Finance Bill, 2O2O wherein
Importer making claim of preferential rate of Dut5r, in terms of any Trade agreement
shall possess sufficient information as regards to origin criteria. Therefore, by not self-
assessing the subject goods properly, it appears that the Importer willfully evaded
Customs duty on the impugned goods. In the present case, Importer has wrongly
availed the benefit of exemption Notification wherein imported goods had not fulfilled
the origin criteria by the malufacturer. The Importer has failed to possess sufficient
information as regards the manner in which country of origin criteria are satisfied and
a-1so failed to exercise the reasonable care as to the accuracy arrd truthfulness of the
information provided by exporter/ se11er to them.

11.3 From the Verification Report it appeared that the Competent Authority of
Department of Foreign Trade, Ministry of Commerce reported that the Exporter M/s.
Thai Unipet Industries Co. Ltd. declared that the products shown on the Form AI were
not qua.lifred as originating goods in Thailand, thus they revoked those products on
those Forms AI. As the Country of Origin (COO) certificate had revoked by the issuing
authority of Thailald, the preferential Tariff treatment to the imports of Antimony
Trioxide by the Importer is liable for rejection in terms of Section 28DA (11) of the
Customs Act, 7962.

11.4 Therefore, it appeared that the Importer knowingly and deliberately availed
the exemption Notification on the goods manufactured by M/s. Thai Unipet Industries
Co Ltd, Thailand. It appears to be indicative of their mens rea. Moreover, the Importer
appeared to have suppressed the said facts from the Customs authorities and also
willfully availed the exemption Notification No. 46/201l-Cus dated 01.06.2011, as
amended, during frling of the Bill of Entry at JNCH, Nhava Sheva & ICD Sabarmati
and thereby caused evasion of Customs Duty. Therefore, provisions of Section 28$) of
the Customs Act, ),962 are invokable in this case. For the sEune reasons, the Importer
also liable to penalty under Section 114A of the Customs Acl, 1962.

L2,l Sub-section (4) of Section 46 of the Customs Act, 1962, specifies that, the
Importer while presenting a Bill of Entry shall at the foot thereof mal<e and subscribe
to a declaration as to the truth of the content of such Bill of Entry and shall, in
support of such declaration, produced to the proper oIEcer the invoice, if any, and
such other documents relating to tJle imported goods. From the Verification Report
discussed above, it appe€rrs that the Importer has suppressed the relevant facts and
intentionally evaded Customs Duty on the impugned goods ald hence, contravened
the provisions of Section 46 of the Customs Act, 1962.

L2.2 As mentioned in the foregoing paras, the imported goods under the subject
Bill of Entry, as mentioned in Annexure-A to this Show Cause Notice, have been found
to be not corresponding the condition for claiming the full exemption against Country
of Origin (COO) Certificate in terms of Notification No. 46/2011-Cus dated
01.06.2011, as amended. Hence, the goods imported during the period from
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L2. Mis-declaration by the Importer - liability of goods to confiscation,
demand of differential Duty and liability to Penalties:-



28.01.2019 to 26.03.2020 IBE at Sl. No. 1 to 8 of Annexure-A to SCNI having
assessable vaLue of Rs.6,02,67,013/- (Rupees Six Crores Two Lakh Sixty Seven
Thousand ald Thirteen only) are liable for confiscation under Section 111(o) of the
Customs Act, 7962. Further, the goods imported during the period frcm 27.O3.2O2O to
18.03.202llBE at Sl. No, 9 to 13 of Annexure-A to SCN) having asrsessable value of
Rs.4,32,80,050/- (Rupees Four Crores Thirty Two Lakh Eighty Thousand Fifty only)
are liable for confiscation under Section 111(o) & Section 111(q) of the Customs Act,
1962. Therefore, it appeared that the Importer is also liable for imposition of penalty
under Section 112(a) and 112 (b) ofthe Customs Acr, 7962.

L2.3 As discussed above, it appeared that the Importer had failed to follow the
procedure as prescribed under Section 28DA (1) of Customs Acl. 796.2, specially failed
to possess sufllcient information as regards the manner in which country of origin
criteria are satisfled arrd also failed to exercise reasonable care as to the accuracy artd
truthfulness of the information suppiied by the maaufacturer/ seller. The importer was
aware that the Thailand based manufacturer of Antimony Trioxide did not fu1{il1 the
origin criteria of products and he was not eligible for exemption be'nefit as provided
under Notification No.46/2011-Cus dated 01.06.2011, as amended. The Importer has
intentionally submitted the documents for claiming the exemption benefit before
Customs. Therefore, it appeared that they are also liable for imposition of penalty
under Section 114AA of the Customs Act, 1.962.

13. PAYMENT DURING INVESTIGATION:

13.1 The lmporter vide letter dated 27 .7O.2O21 addressed to the Senior Intelligence
Officer, DRI, Regional Unit Surat, submitted a Demand draft N,r. 001666 dated
27.IO.2O21 issued by HDFC Bank for Rs.22,37,594/- in respect of BCD & SWS
alnount involved under 3 Bills of Entry as mentioned at Sr.No. 11 to 13 of the
Annexure-A. The said DD was deposited vide Chalian No.23 /2027-22 dated
06.1t.202r .

13.2 The Importer vide letter dated 05.01.2022 addressed to the Senior Intelligence
Officer, DRI, Regional Unit Surat submitted a Demand draft No. O0 1674 dated
O5.O1.2O22 issued by HDFC Bank for Rs. 63,05,039/- in respect of BCD & SWS
arnount involved under 10 Bills of Entry as mentioned at Sr. No. 0 1 to 10 of the
Annexure-A. The said DD was deposited vide Challan No. 55,/2021-22 dated
17.01.2022. Further, the Importer vide letter dated 17.01.2022 addressed to the
Senior Intelligence Oflicer, DRI, Regional Unit Surat submitted a f)emarrd draft No.
001676 dated 77.01.2022 issued by HDFC Bank for Rs. 15,37,67.1/- in respect of
IGST amount involved under 13 Bills of Entry as mentioned at Sr. No. 01 to 13 of the
Annexure-A. The said DD was deposited vide Challal No. 56/2027-22 dated
25.07.2022. The original copies of challans have been forwarded to .-he Importer vide
letter F.No. DRI/AZUISRU/B/INV-08(INT) /2027, detatls as below:

Challan Amt
lRs')

22,37,594

63,05,039

1 oo 8r) 307

14. In view of above, it appeared that the Country of Origin Certifrcates (covered
under B/Es as mentioned irr Annexure-A) issued by the Department of Foreign Trade
Tha.iland for the Antimony Trioxide manufactured by M/s. Thai Unipet Industries Co
Itd., Thailand were false and incorrect, as discussed above, in terrns of Rules 5 of
Customs Tariff [Determination of Origin of Goods under the Preferentia-1 Trade
Agreement between the Govemments of Member States of the Association of Southeast
Asian Nations (ASEAN) and the Republic of lndial Rules, 2009. The Competent

Sr.
No

DD No. &
date

Challan
no. & date

BCD
Amount
(in Rs.l

IGST
(Rs.l

1 001666
dated
27.tO.202t

23/2021-
22 dated
06.7)..2021

22,37,594 0

2 oo1674
dated
05.o7.2022

ss/2021-
22 dated
77.O1.2022

0

3 oo1676
dated
17.O1.2022

s6/2O2r-
22 dated
25.01.2022

0 75,37,674

Total 85,42,633 L5,37,674

RUD
No.

RUD-
9

10
63,05,039 

|

RUD-

15,37,674 RUD-
11
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Authority of Thailand had revoked the Form AI (Certificate of Origin) issued in respect
of said goods exported to India.

15. The Show Cause Notice pertains to demand of Duty involved in the goods
imported through multiple ports viz. JNCH, Nhava Sheva (INNSAI) & ICD Sabarmati
(INSBI6) and said Show Cause Notice is issued by the Competent Authority at
Customs, Ahmedabad as per Notification No.2A/2O22-Customs(N.T.) dated
31.03.2022 issued by Central Board of Indirect Taxes arrd Customs(CBIC), New Delhi
being the port where the highest Duty is involved.

16. In view of the above, Show Cause Notice No, VIII/1O-O1/Commr/O&Al2O22-
23 dated L9.O9.2O23 issued to M/s. Shital Industries Private Limited, (IEC:
0889006945), Shital House, Behind ONGC, Sabarmati, Ahmedabad, Gujarat-
380005, calling upon to show cause to the Commissioner of Customs, Ahmedabad as
to why:-

(i) The exemption benefit of Notification No.46/2Oll-Cus dated 01.06.2011, as
amended, availed by them against the import of goods under various Bill of Entry at
JNCH, Nhava Sheva & ICD Sabarmati, as mentioned in Annexure-A, should not be
disallowed in terms of Section 28DA(I1) of the Customs Act, 1962?

(ii) The impugned goods having total assessable va.lue of Rs.1O,35,47,O631-
(Rupees Ten Crore, Thirty Five Lakh, Forty Seven Thousand and Sixty Three
only! as mentioned in Annexure-A (appearing at Sr. no. 1 to 13) should not be held
liable for confiscation as per the provisions of Section 111(o) and 111 (q) of the
Customs Act, 7962. However, since the said goods are not physically avaiiable for
confiscation, why fine should not be imposed in lieu of confiscation?

(ii! The differential Customs Duty amounting to Rs.1,OO,8O,3O7 I - (Rupees One
Crore Eighty Thousand Three Hundred and Seven Only| should not be demanded
and recovered under section 28(a) of the Customs Act, 1962, as calculated in
"Annexure-A" attached?

(i") The Duty amount of Rs.1,OO,8O,3O7I- (Rupees One Crore Eighty Thousand
Three Hundred Seven Only) already paid should not be appropriated and adjusted
against the aforesaid demald;

(") The Interest at the applicable rate should not be recovered from them on the said
differential Customs Duty as mentioned at (iii) above under Section 28 AA of the
Customs Act, 1962;

("i) Penalty should not be imposed under Section 114A of the Customs Acl, 1962;

Penalty should not be imposed under Section 112(a) & (b) of the Customs Act,(vii)
7962;

(viii) Penalty should not be imposed under Section 114AA of the Customs Act, 1962.

17. Written submission filed by the Importer: M/s. Shital Industries Private Limited
submitted reply to the Show Cause Notice No.VIII/ 10-05/Commr/O&A/2023-24 dated
79.O9.2023 vide their letter dated 72.03.2024 wherein they have interalia submitted
as under:

17.1 Willfu1 mis-declaration or suppression of facts or collusion is not invokable by
arry stretch of imagination; that no findings in the impugned notice on this bus
Section 28(4) is invoked artificialiy to oniy extend period; that Company is a 3 Star
Export House and doing export since years and earning foreign currency
for the Country; that the exemption claimed by the Company was on the
basis of the understanding of valid certificate of origin issued by the
overseas country as part of exemption notification and there was no
malafide on the part of Company in claiming the exemption by mis-
declaration; that the bill of entry filed and goods imported by the
Company was assessed and cleared by the department after due
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verification of the documents, information available at the time of import
and therefore, by no Therefore, by no stretch of imagination, the same
can be said to be willful mis-declaration at the time of ir,port; that, the
Company was under bonafide belief that all the documents provided by
overseas customer and overseas government is proper document and
thus this case cannot be eligible for invoking Section 28 (4) of the
Customs Act, 1962; that they placed reliance on the case laws (i)
Continental Foundation Jt. Venture Vs. Commr. of C.Ex., Chandigarh-l
2OO7 l2l6) E.L.T. 777 (S.C.), (ii)Anand Nishikawa Co. Ltd. Vs.
Commissioner of Central Excise, Meerut 20O5 (188) E.L.T. 149 (S.C.) (iii)
Apex Electricals Pvt. Ltd Vs. Union of India (1992 (61) E.L.T. a13 (Guj.)
(iv) Sterlite Telelink Ltd vs CCE Yapi 2014 (312) ELT 353 (Tri Ahmd) and
(v) Abanloyd Offshore Limited Vs. Commissioner of Customs 2006 l2OOl
ELT 370 (SC).

17.2 Tiaal Section 28DA of the Customs Act, 1962 should not be made
applicable for imports made before 2 l September,2O2O; tl:,et provisions of
Section 28DA was brought by Finance Act, 2O2O. Section 28DA provides
procedure to be followed by an importer for claiming prefr:rential rate of
duty in terms of any trade agreement; that as part of Section 28DA,
Central Board of Indirect Taxes and Customs notified Customs
(Administration of Rules of Origin under Trade Agreements) Rules, 2020
(CAROTAR, 2020) which shall come into force from 21 September 2020;
that circular dated 21 August 2020 issued by the department also clearly
provides that the CAROTAR should be made applicable from 27
September 2020;

17.3 That The investigation has been done by the DRI on the basis of
report undertaken in the case of Polycab Limited; that thereafter,
department has sent sample Certificate of origin to overseas country to
validate the same and in the present case, only 1 certif:cate has been
sent for the verification (AI 2O2O-OO477 6 5); that SCN set:k to disallow
all import based upon single Certificate of original is completely
presumptive and without providing the evidence as to how all other
imports are not valid; that the department has to provide legal
documentary evidence as to all the certificate of origin issued by the
Thailand were invalid; Moreover, had this been the case of al1 other
certificates invalid, department would have sought verification of all
these certificates at one go. In the present case, it is c:lear that only
single certificate has been verified by the overseas country and held the
same to be invalid; that considering the aforesaid fact, it is clear that all
other certificates have been considered as valid by the overseas
government and therefore import made under these certifir:ates also held
to be valid and department has simply presumed that all other imports
from the same vendor is also not satisfied the criteria o:l Certificate of
Origin which unwarranted and need to be set aside;

17,4 Show Cause Notice is vague, unclear and based c,n surmises &
conjectures; that it is unclear as to how the investigation done on the
other Importer (i.e. Polycab) can be the base for starting irrvestigation on
the Company. It is presumed by the DRI office that Company has also
claimed unlawful exemption; that only sample bili of entry / Certificate
of origin is covered as part of the investigation which is clearly vague
and unclear as to hov/ one single Certificate of Origin is the base for
disallowing other certificate of origins. Department has presumed that
all other certificate (without verification) to be invalid;
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17.5 That the company has paid the amount of taxes alongwith interest
on instruction received from DRI but reserves the right to claim refund of
the same; that, the Company would like to submit that it has made
payment of taxes along with interest on the basis of investigation letter
issued by DRI as insisted by DRI officer. The total amount paid by the
Company arrives to INR 1,00,80,307.00 (BCD 85,42,633 /- IGST of Rs.
75,37,674/- and Interest of Rs. 28,37,806.OO; that Para 13 of the
captioned SCN also provides for the same; that the said amount was paid
on the basis of instruction received from the DRI and to buy peace;

17.7 That penalty under Section 112, 1 14A,1 14AA of the Customs Act,
1962 is not applicable in the present case; that the SCN seeks to recover
the amount of penalty in lieu of confiscation under Section 1 12 of the
Customs Acl, 1962 for improper importation of goods wherein submitted
that demand and recovery of penalty under the aforesaid provisions is
not proper and legal since the exemption claimed by the Company was
clearly valid at the time of import of goods and all the documents issued
by the authorities were valid at the time of import; that the department
has issued similar notices to various other importer and therefore, it is
evident that across industry importer were do.ing the same practice to
import the goods. Since the issue is an industry issue, there cannot be a
mens rea or intention to evade the tax on part of the Company; that
Company has also paid the amount along with interest and therefore,
imposition of penalty should not be the case in the present case;that they
relied on following case laws;

. B.R. Sule us. Union of Ind.ia, 199O (48) ELf 34 @OM).

. M. Hariraju us. Com missioner, 1998 (lO0) ELT 2031.

. S.R. Jhunjhunu.talaus .Collector , 1999 (114) ELf 89O1.

. Rungta Agencies us Commissioner, 1999 (34) ELT 761 (T).

. Ga"g lrnox Ltd.. Vs, Commlssloner of Customs , New Delhl (2O77
(353) E.L.T. 242 (Trl. - Det.)

. Shree Nath Cement Industries us. Collector, 1994 (73) ELT 142

. BhimrajRathore us. Collector, 1994 (74) ELT 81 (MP)

. Stand-ard. Pencils Put. Ltd. us. Collector, 1996 (86) ELT 245

. Corner Stone Brands Ltd. us. Collector, 1996 (86) ELT 257

. Killick Nixon Ltd.. us. Collecto r, 1998 (97) ELT 436

. Ashok India Engineering Works us. Collector, 1988 (98) ELT 65

17.8 That there was no violation under Section
Section 50 of the Customs Act, 7962 and prayed
Cause Notice.

Se c tion 46 and
quash the Show

77,
for
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17.6 That goods imported cannot be held liable for confiscation under
Section 1 l1 of the Customs Act, 19621' that confiscation under the
aforesaid provisions is not proper and Iegal since the exemption claimed
by the Company was correct at the time of import and there was no
violation of the conditions specified in the law; that Hon'ble Mumbai HC
has also observed in the case of the Commissioner of Customs (Import)
Mumbai-I Vs. Finessee Creation lnc [2009-TIOL-655-HC-MUM-CUS) that
no redemption fine if goods are not available for confiscation;



18. Personal Hearing: The Personal Hearing was fixed for M/s. Shital Industries
Private Limited on 72.03.2024. Shri Prakash U Soni, Export/GST Manager of M/s.
Shita-1 industries Private Limited attended the Persona.l Hearing on 12.03.2024 on
behalf M/s. Shital Industries Private Limited wherein he reiterated the submission as
detailed in their written submission dated I2.O3.2O24.

19. Discusslons and frndings: I have carefuIly gone through the Show Cause Notice
No.VIII/ 10-05/Commr/O&A/ 2023-24 dated 19.09.2023, written submission dated
12.03.2024 filed by M/s. Shital Industries Private Limited and re,:ords of personal
hearing held on 12.03.2024.Issues for consideration before me in l.hesc proceedings
a,re as under-

Whether, the exemption benefit of Notification No.46/2011-Cus dated
01.06.2011, as arnended, availed by the lmporter against the goods imported
under various Bills of Entry at JNCH, Nhava Sheva & IC:D Sabarmati, as

mentioned in Annexure-A to the Show Cause Notice, should be disallowed in
terms of Section 28DA(11) of the Customs Act, 1962 as; the Competent
authority of Thailard had revoked the Form A1 (Certificate of Origin) issued in
respect of said goods exported to India?

1I. Whether the impugned goods having total assessrable va.lue of
Rs.1O,35,47,O63/- [Rupees Ten Crore, Thirty Five Lahh, Forty Seven
Thousand and Sixty Three only) as mentioned in Annexure-A (appearing at
Sr. no. 1 to 13) should be held liable for confiscation as per the provisions of
Section I 1 1(o) and 1 1 1 (q) of the Customs Act, 7962?. However, as the said
goods are not physically available for confiscation, whether fine should be

imposed in lieu of confiscation under Section 125 of the Custons Act, 1962?

llt Whether the differential Customs Duty amounting to Rs. 1,OO,8O,3O7/-
(Rupees One Crore, Eighty Thousetrd, Three Hundred and Seven Only| as

mentioned in "Annexure-A" attached to this Show Cause Notice should be

demanded and recovered under Section 28(4) of the Customs A,ct, )962?

Whether the Interest at the applicable rate should be recovered on the
differential Customs Duty as mentioned at (iii) above under Ser:tion 28 AA of the
Customs Act, 1962;

t

1V.

VT Whether Penalty should be imposed on the Importer under Section 114A of the
Customs Act, 1962?

v11 Whether penalty should be imposed on the Importer under Section I t2(a) & (b)

of the Customs Act, 7962?

v111 Whether, Penalty should be imposed on the Importer under Section 114AA of
the Customs Act, 1962?

2L, The basic lssue in the inetant case is whether the exemption benefit of
Notification No.46l2O11-Cus dated 01,06,2011, as amended, availed by the
Importer against the goods imported under varlous Bills of Entry at JNCH,
Nhava Sheva & ICD Sabarmati, as mentioned in Annexuie-A to the Show Cause
Notice, should be disallowed in terms of Section 2EDA(111 of the Customs Act,
L962 as the Competent authority of Thailand had revoked. the Form A1
(Certifrcate of Origin) issued in respect of said goods exported to India?
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Whether the Customs Duty amount of Rs.1,OO,8O,3O7I- (Rupees One Crore,
Eighty Thousand, Three Hundred and Seven Only| already paid by them
should be appropriated and adjusted against the aforesaid denrand;



21.1 I frnd that the importer had imported "Antimony Trioxide" falling under Customs
Tariff Item 28258000 of the Customs Tariff Act,1975 by availing the benefit of
Notifrcation No. 46/2O17-Cus dated 01.06.2011 (Indo-ASIAN FTA) as amended,
however the benefit of said Notification No. 46/2O77-Cus dated 01.06.2011 is
available provided the goods are originating from any of the countries of ASEAN (which
includes Thailand also) in accordalce with the provisions of the Customs Tariff
[Determination of Origin of Goods under the Preferentia.l Trade Agreement between the
Government of Member States of the Association of South East Asial Nations (ASEAN)

and the Republic of Indial Rules, 2009, published vide Notification No.189/2009-
Customs (N.T.) dated 37.72.2009. It is worth to re produce the relevant extract of
Notification No.46/2011-Cus dated 01.06.2011 arrd relevant provisions of the
Customs Tariff [Determination of Origin of Goods under the Preferentia] Trade
Agreement between the Govemment of Member States of the Association of South East
Asian Nations (ASEAN) and the Republic of Indial Rule, 2009, published vide
Notifi cation No. 1 89 / 2009-Customs (N.T.) dated 3 7. 12.2OO9

2L,L,L Relevant extracts of the Notification No. 46/2O1,1-Cus dated 01.06.2011

IAIFTA - INDO - ASEAN FTA] are reproduced below:

In exercise of the powers conferred bg sub-sectinn ( 1) of section 2 5 of the Customs
Act, 1962 (52 of 1962), and in supersessrbn o/ the notification of the Gouemment of
Indin, in the Mtnistry of Finance (Department of Reuenue), No. 153/ 2Oo9-Customs dated
the 31st December, 2009 [G.S.R. 944 (E), dated the 31st December, 2OO9], except as
respects things done or omitted to be done before such supersession, the CentraL
Gouernment, being sati.sfied that it i,s necessary in the pubLic interest so to do, hereby
exempts goods of the description a.s specifted in column (3) of the Table appended lereto
and falling under the Chapter, Heading, Sub-heading or taiff item of the First Schedule
to the Customs Tanff Act, 1975 (51 of 1975) as specifled in the corresponding entry in
column (2) of the said Table, from so much of the duty of customs leuiable thereon as b
in excess of the amount calculated at the rate specified in,-column (4) of the said Table,
u.then imported into the Republb of India from a country lbted tn APPENDIX I; or column
(5) of the said Table, when imported into the Republic of India from o counfu listed in
APPENDA A,

Proulded thdt the importer proues to the satlsJaction of the Deputg
Commissioner oJ C}.tsfum-s or rqsststont Commlssioner of Customs, as the case
mag be, that the good"s in respect of uthich the benefft oJ thls exemptlon ls
claimed. are of the origln of the countrles os mentloned in Append,lx I, ln
occord.ance utith proolslons of the Customs Tarilf [Detennlnatlon oJ Ortght of
Good,s und,er the Preferentlal Trade Agreement betueen the Gouernments oJ
Member Staces oJ the Association oJ Southeast Asian lllations (ASEAN) and the
Republic oJ Indiol Rules, 2OO9, published. ln the notiJication of the Government
of India in the Ministry oJ Finance (Department of Reuenue), No. 7A9/2OO9-
Customs (N.T.), dated. the 37st December 2OO9.

Table-A

S.

No.

(1)

1

Chapter,
Heading, Sub-
heading and
Tariff item

Description

(3)

A1l goods 20.0 (as amended
from time to time)

0.0

(s)

26.0 [as amended
from time to time)

0.0

12\

0101
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S. No. Nane of the Country
I Malaysia

2 Singapore

Thailand
4

5

Indonesia

Brunei Darussalam

Appendix I

Vietnam

Mya,nmar

2L,L.2 The relevant provisions of the Customs Tariff [Determir:.ation of Origin of
Goods under the Preferential Trade Agreement between the Govern;lents of Member
States of the Association of Southeast Asian Nations (ASEAN) ancl the Republic of
India] Rules, 2009, published in the Notification of the Government of India in the
Ministry of Finance (Department of Revenue), No. 189/2009-Customs (N.T.), dated the
3 l",December 2OO9, arc reproduced as under:

3, Orlgin crlterla.-
The products imported bg a party u-thich are consigned directly under rule 8, shall be

deemed to be originating and eligible for preferential taiff treatment if they conform to

the origin requirements und.er ang one of the follou.ting:
a) products uthich are wholly obtained or produced in the exportingt partA os

spectfied in rule 4; or,

b) products not utholty prod.uced or obtained in the exporting partg prouided that the
said products are eLigible under rule 5 or 6.

4. Whollg produced or obtalaed. products.-
For the purpose of clause (a) of rule 3, the follouing shall be cons,idered as whollg
produced or obtained in a partg:-
(a) plant and plant products grown and haruested in the partA;
Explanation.- For the purpose of thi-s clause, "plant" means alL plont life, including

forestry products, fn Lit, Jlouers, uegetables, trees, seouLeed, fungi and liue plants;
(b) liue animab bom and raised in the partV;
(c) products obtained from liue animaLs refened to in clause (b);

Explanatton 1.- For the purpose of clauses (b) and (c), "animab" means alL animal life,
including mammab, birds, fish, crustaceans, molluscs, reptiLes, and liuing organbms.
Explanation 2.- For the purpose of thb clause , "products" means those obtained from
Liue animab uithout further processing, including mik, eggs, nahral ,4oneg, hair, u.tool,

semen and dung;
(d) products obtained from hunting, trapping, frshing, o4uaculture, gothering or
captuing conducted in the pafty;
(e) minerals and other naturalLy occurring substances, not included in clauses (a) to (d),

extracted or taken from the parlA's soil, uater, seabed or beneath the seabed;
(l) products taken from the uater, seabed. or beneath the seabed outside the territoial
u-tater of the partA, prouided that that partg has the right to exploit st:,ch uater, seabed
ond beneath the seabed in accordance uLith the United Nation s Conuention on the Law
of the Sea, 1982;
(g) products of sea-fbhing and other maine products taken from the high seas bg
uessels registered with the partg and entitled to flg the Jlng of that partA;
(h) products processed and./ or mnde on board. factory ships registered with the partg
and entitled to Jlg the flag of that partA, exclusiuelg from products referred to in clause

@;
(i) articles colLected in the partg u.thich can no longer perform their onginal purpose nor
are capable of being restored or repoired. and. are fit onlg for dispo:;al or recouery of
parts of raLU materials, or for recgcling purposes; and
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Explanation.- For the purpose of thb clause, "article" means aLl scrap and uoste
including scrap and woste resulting from manufacturing or processing operations or
consumption in the safiLe counfu, scrap machinery, di.scarded packaging and all
products tlTat can no bnger perform the purpose for which they uere produced and are

fit only for di-sposal for the recouery of raw mateiaLs and such manufactuing or
processing operations shall includ.e all types of processitrg, not only industrial or
chemical but abo mining, agriculture, con structinn, refining, incineration and sewoge
treatment operations;
(j) products obtained or produced in the party solely from products rekfted to in
clauses (a) to (t).

5, Not uthollg prod,uced or obtalned, products,-
(1) For the purpose of clause (b) of rule 3, a product shall be deem.ed to be originattng,
if-
0 the AIFTA content rb nof less than 35 percent of the FOB ualue; and
(i, the non-orloinatino materla,ls have und.ergone at least o chanqe in tariff
sub-heo.dina ICTSH) I Ileve e. a.t sk disit of the H@rrnofllzed. Sastem:

Prouided that the final process of the mnnufacture b performed within the territory of
the exporting partg.
(2) For the purpose of cLouse (i) of sub-rule (1), the formula for calculating the 35 per
cent. AIFTA content b as follou.ts:

6. Cumulatiue rule of origin-
Unless otheruise prouided for, products which complg with origin requirements refened
in rule 3 and which are used tn a party o.s materials for o product which is eligible for
preferential treatment under these rules shall be considered as products originatirlg in
that party where u.nrking or processing of the product has taken place.

73. Certificate oJ Origin-
Ang claim that a prod.uct sholl be @ccepted as ellgible Jor preferenttal tarilJ
treq,tment shall be supported bg a Certifi.cate of Orlgin as per the speclmen in
the Attachment to the Opetatlondl Certtflcatlon Proced.ures lssued. bg a
Goverrnent authoritg designated. by the exportlng partg and. notltled. to the
other parties in o,ccord.ance ulth the Operational Certlticdtion Proced.ures as
set out in Annexure III o,nnexed to these rules,

21.2 I find that DRI, Regional Unit, Surat developed the inteiligence that certain
importers engaged in the import of Antimony Trioide from Thailand from a Thailald
based manufacturer narnely M/s.Thai Unipet Industries Co. Ltd (hereinafter referred
to as TUICJ, were wrongly avajling the benefit of preferential rate of Duty under
Notification No. 46/2011-Cus dated 01.06.2011 as amended, as the said items did not
qualify as 'originating goods'from Thailand, in terms of Rule 3 read with Rules 5 & 6
of the Customs Tariff [Determination of Origin of Goods under the Preferentia-l Trade
Agreement between the Governments of Member States of the Association of
Southeast Asial Nations (ASEAN) and the Republic of Indial Ru1es, 2009, notified vide
Notification No.189/ 2009-Customs (N.T.) dated 37.72.2OO9.1 find that importer had
filed Bi1ls of Entry as mentioned in Annexure-A to the Show Cause Notice for import
of Antimony Trioxide" from Thailald from Supplier M/s. Youngsun Chemica.ls Co. Ltd,
China and ma:rufactured by M/s.Thai Unipet Industries Co. Ltd, Thailand by
availing the benefit of Notification No. 46/2011-Cus dated 01.06.2011as amended.

21,3 I find that Certilicates of Origin (COOs) submitted by the importer to the
Customs, purported to have been issued by Manufacturer M/s.Thai Unipet Industries
Co. Ltd, Thailand in respect of the goods exported by Youngsun Chemica-ls Co. Ltd,
China from Thailand, were forwarded to Department of Foreign Trade, Ministry of
Commerce, the Agency responsible for issuance and monitoring of Certificates of
Origin in Thailand, for verification. The OSD (FTA Ce1l-1) vide letter dated
01.07.202 thas forwarded the verification report No O3O7 .O7 1487 dated 29.06.2027 to
the Principal Commissioner of Customs, Custom House, Ahmedabad enclosing letter
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dated 29.06.202 1 received from the Director of Import Administration arrd Origin
Certification Division, Department of Foreign Trade 563 Nonthaburi Itoad, Nonthaburi
11000 Thailand wherein they confirmed that:

"(1) The aboue mentioned certtjicates of Origin Form AI uere auth-enticatly i.ssued

bg the Department of Foreign Trade.
(2) The exporte", THAI UNIPET flIIDUSTRIES CO, LTD, d.eclared. that the
products
sholuun on the aboue mentioned, Fonn AI we"e not qualified. as origlnatlng
good.s ln Thallq.nd, We, hence, reuoked. those prod,ucts on those Fonns N. The
questlonna.bes and. releuant d.ocumerrf.s are herewith enclosed. (Attachment)"

Further, in the Q ues frb nnaires attached to the said verifi<:ation report No
0307 .07 I 487 dated 29.06.2027 for the Certificate of Origin (CCO No. A[2O2O-

0035331 dated 06.10.2020 and COO No. A12020-0035333 dated Ct6.10.2020 at Sr.
No. 12 it has been specifically mentioned against the Question "Final outcome of the
verihcation whether the consignment covered under the COO meet the Rules of
Origin under FTA to be considered as Origins" that "No, the consignment coeered
under the COO does trot meet the Rules of Origin under NFTA to be considered
as Origins".

21.4 Further, the Additional Director, DRI, Ahmadabad Zonal Unit vide letter F.No

DRI/AZUI SRU -31 /2OO3 /Pl.l dated 24.02.2022 }:.ad forwuded 6 Certificate of Origin
(COO) certificates as a sample with a list of COO certificates issued by the Thailand
authorities against the export of Antimony Trioxide to various importers in India. The
verification report was received through OSD(Ce11-4), Directorate of International
Customs (FTA Cell), CBIC, New Delhi vide letter dated 29.11.2022 w.hich attached the
verification report No 0307/3835 dated 09.11.2022 issued by the Deputy Director
Genera.l, Depa-rtment of Foreign Trade, Ministry of Commerce, 563 Nonthaburi,
Thailand wherein they confirmed that:

"(1)The aboue mentioned certifrcates of Origin Form AI u.tere authentically bsued
bg tle Department of Foreign Trad.e.

(2) Tlrc uord "Issued Retroactiuelg" on the Certiflcate of Oigin Fcrm AI No. 1)-3)

were complionce uith Article l1(b) of the Operational Cerhfication Procedure
(OCP) under ASEAN-India FTA.

(3) The exporter, TIIAI UNIPDT LIVDUSTRIES CO. LTD. d.eclared. that the
products shousn on the aboue mentioned. Fonn AI were ,,t.ot qualified. as
orlglnating goods in Thailand.. We, hence, reuoked. tha,se products on
those Fonns AI."

Thus, I find that importer had produced/ declared the fake and forged Country
of Origin Certihcate of llhailand'with malalide intention to ava.il the wrong benefit of
preferentia-l rate of Duty under Notification No. 46/2011-Cus datr:d 0i.06.2011 to
evade the Customs Duty.

21.5 I find that the malufacturer M/s.Thai Unipet Industries Co. Ltd, Thailand in
their letter dated 10.05.2021 having subject of ?ost-clearance audit of production
of finished product exported with FORM AI (Certificate of Origin)' addressed to
khom it may concern', have specifically clarified as under:

"1. The antimony Oxide, which is the main raw material oJ[ the Company's
product, is a mineral extract from a mlne ln Myatrmar which is a member
country of AIFTA. Therefore, the raw materia.l absolutely qualifies rrnder the Wholly
Produced or Obtained Products rule of origin. However, the Conrpany's supplier,
which has exported the raw material from Myanmar to Thailald r:ould not provide
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Form AI for Cumulative rule of origin to the Compaly. This is because the Myanmar
authority which is authorized to issue a certificate of origin, agreed to issue only
Form D under the ASEAN Trade in Goods Agreement ('ATIGA") for products exported
from Myanmar to Thailand, but refused the exporter's request to issue a certificate
of origin under other free trade agreements including Form AL For your reference,
please see Attachment 1. As a result, the Companv had to classifv the cogt of
Antimony Oxide as non-oriEinatine meterial under the rules of orlsln of AIFTA.

2. The Regional Va-1ue Content (RVC) calculation in No.(8) Regional Value
Content (RVC) of No.3 Cost of Production per 1 unit of product (it $US) specified on
the Letter of Confirmation was based on the actua.l production cost of the
ANTIMONY TRIOXIDE for export with Form AI no. 412020-0035331 and Form Al no.
A12020-0035333. The actual product cost has been fluctuated accordingly to the
economy. For example, the total va.lue of originating materials had been decreased
from US$155.6977 in 2Ol8 to US$ 68.1863 in 2O2O for production per one unit of
product.
and total value of raw materials. Nevertheless, the Company had not amended
the RVC calculation based on the changes at the time of export4lielq.

As the clarification provide. the RVC of ANTIMONY TRIOXIDE on the
Letter of Confrrmation and the RVC on the audited Form are not the BamG

Nevertheless, the Company has no intention to violate the rule of origin of AIPTA."

Thus, I find that exporter/Manufacturer M/s.Thai Unipet Industries Co. Ltd,
have also admitted the contravention of rule of origin of AIFTA. Further, I find that
exporter M/s.Thai Unipet Industries Co. Ltd, Thailand has admitted that Regional
Value Content (RVC) of ANTIMONY TRIOXIDE on the l,etter of Confirmation and the
RVC on the audited Form are not the same. Further, I find that Custom Tariff Item for
"Antimony Oxide'is 28258000 ald M/s.Thai Unipet Industries Co. Ltd has admitted
that they had imported Antimony Oxide' which is main raw materia.l was a mineral
extracted from a mine in Myalmar. Thus, Antimony Oxide which was procured from
Myanmar was also under same Customs Tariff Item No. 28258000 and when it was
further exported to India as 'Antimony Trioxide' they have declared the CTH as
28258000 in their 'Certificate of Country of Origin'. Thus, this is clear violation of the
Rule 5 (2) (ii) of Customs Tariff [Determination of Origin of Goods under the
Preferentia-l Trade Agreement between the Governments of Member States of the
Association of Southeast Asian Nations (ASEAN) ald the Republic of Indial Rules,
2009 notified vide Notifrcation No.189/2009-Customs (N.T.) dated 31.12.2009 which
says that "the non-originating materiaJs have undergone at least a change in tariff
sub-heading (CTSH) 1evel i.e. at six digit of the Harmonized System". Thus, I lind that
importer is not eligible for the exemption benefit of Notifrcation No.46/2O11-Cus dated
01 .06.201 1.

21.6 I find that Sub-Section 11 of Section 28DA of the Customs Act, 7962 states that
"Where the verification under this section establishes non-compliance of the imported
goods with the country of origin criteria, the proper officer may reject the preferential
tariff treatment to the imports of identical goods from the same producer or exporter,
unless sufficient information is furnished to show that identica.l goods meet the
country of origin criteria." The Director of Import Administration and Origin
Certification Division, Depa-rtment of Foreign Trade 563 Nonthaburi Road, Nonthaburi
11000 Thailand have confirmed that goods exported by exporter THAI UNIPET
INDUSTRIES CO. LTD. to India were not qualified as originating goods in Thailand
and therefore, they revoked those products on those Forms AL Thus, I find that
impugned goods covered under the Bills of Entry as mentioned in Annexure-A to the
Show Cause Notice are not eligible for the exemption benefit of Notification
No.46/2O7L-Cus dated 01.06.2011 by the importer.
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21.7 | ftnd that the importer has contended that provisions of Ser:tion 28DA of the
Customs Act, 7962 is not applicable for the import made before Sieptember'2O2O. i
find that Section 28 DA of the Customs Act, 1962 has been inserted vide Section 110
of the Finarce Act, 2O2O w.e.f. 27.O3.2O20.I lind that the importer has claimed
benefit of preferentia-l rate of Dutlr under Notification No. 46i2O77-Cus dated
01.06.2011 as amended, read with Customs Tariff [Determination of Origin of Goods
under the Preferential Trade Agreement between the Governments of Member States of
the Association of Southeast Asian Nations (ASEAN) arrd the Republic of Indial Rules,
2009, notifred vide Notification No.189/2009-Customs (N-T.) dated 31.12.2009. I find
that there is clear contravention of Rule 3 read with Rules 5 & 6 of tl-ie Customs Tariff
[Determination of Origin of Goods under the Preferential Trade Agree.ment between the
Governments of Member States of the Association of Southeast Asian Nations (ASEAN)

and the Republic of Indial Rules, 2009, notilied vide Notification No.189/2009-
Customs (N.T.) dated 31.72.2OO9 by as the supplier M/s.Thai Unip,et Industries Co.
Ltd as discussed above. Therefore, the importer is not eligible for ttre notification no.
46/2071-Cus dated 01.06.2011 in respect of import of Antimony ilrioxide procured
from overseas supplier/ malufacturer M/s.Thai Unipet Industries Co. Ltd.

Section 28DA of Customs Act, 7962 is "Procedure rep;arding claim of
preferential rate of duty". Further, Sub Section 11 of Section 28D;\ of the Customs
Act, 1962 states that " Where the verification under this section establishes non-
compliance of the imported goods with the country of origin criteria, the proper officer
may reject the preferential tariff treatment to the imports of identicra.l goods from the
same producer or exporter, unless sufficient information is furnished to show that
identical goods meet the country of origin criteria." . Since the importer has imported
the identical goods viz. Antimony Trioxide' from the sarne olerseas supplier/
manufacturer M/s.Thai Unipet Industries Co. Ltd., provisions of Section 28DA is
rightly invoked in the Show Cause Notice. Further, onus is always on the importer
who warts to avail the benefit of exemption notification. Once tht: department has
proved the wrong availment of benefit of Exemption Notification No. 46/20100 -Cus
dated 01.06.2011, onus is on the importer to prove that they wer,: eligible for said
notification which they failed to prove.

21.8 Further, I frnd that ratio of decision of Hon'ble Tribunal Bangzrlore rendered in
case of M/s. Surya Light Vs. Commissioner of Customs reported in 2008 (2261 ELT 74
arid M/s. Alfra Traders Vs. Commissioner of Customs, Cochin reported in
2OO7 (217)ELT 437 (Tri. Bartg) is squarely applicable in present case as in the sard
cases, Hon'b1e Tribunal has held that if the certi{icate of origin (COO) is not correct on
facts, it can be rejected and may be basis of disallowing the benefit of exemption
notification.

Thus, in view of the above discussion and findings, I frnd that the importer is
not eligible for the benefit of Notification No.46/201l-Cus dated 01.06.2011, as
amended, availed for the goods imported under Bills of Entry filed ,et ICD Sabarmati
& JNCH Nhava Sheva as mentioned in Annexure-A to the Show Cause Notice.

22. Whether the goods imported by M/s. Shital Industries Private Limited under
13 Bills ofEntry having total assessable value of Rs,1O,35,47,0631 - (Rupees Ten
Crore, Thirty Five Lakh, Forty Seven Thousand and Sixty Three onlyf as
mentioned in Annexure-A to the Show Cause Notice ate liable for confiscation ?

22.1 Show Cause Notice proposes confiscation of the impugrred rmpcrted goods under
Section 1 1 1 (o) ard 1 1 1 (q) of the Customs Act, 1962 having asr;essable value of
Rs.10,35,47,063/- (Rupees Ten Crore, Thirty Five Lakh, Forty Seven Thousand and
Sixty Three only) as mentioned in Annexure-A to the Show Cause Notice.

22.2 Section 111 (o) of the Customs Act, 7962 provides for confiscation of arty
goods exempted, subject to any condition, from duty or arry prohibition in respect of
the import thereof under this Act or any other law for the time being in force, in
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respect of which the condition is not observed unless the non-observance of the
condition was sanctioned by the proper officer. Section 1 I 1(q) of tJ.e Customs Act,
1962 inserted vide Section 113 of the Finance Act,2O2O provides for confiscation of
any goods imported on a claim of preferential rate of duty which contravenes any
provision of Chapter VAA or any rule made thereunder. Further, in terms of Section 46
(4) of the Customs Act, 1962, the importer was required to ma-ke declaration as
regards the truth of content of the Bil.ls of Entry submitted for assessment of Customs
Duty but the importer contravened the provisions of Section 46(4) of the Customs Act,
7962 in as much as they mis-declared the Country of Origin as Thailand in the
declaration of Bills of Entry. The Importer thereby, has wrongly availed/taken the
Country of Origin benefit knowingly ald intentionally to evade Customs Duty.
Accordingly, the importer made wi1ful mis-statement of actua1 Country of Origin by
suppressing the facts of the correct Country of Origin of imported goods ald therefore,
I find that by wrong availment of Exemption Notification No. 46/2O77-Cus dated
01.06.2011 & suppression of facts, the importer has contravened the provisions of
Section a6$) of the Customs Act, 1962, as they did not declare true particular
pertaining to Country of Origin and wrongly claimed preferential rate of Duty. All these
acts on the part of the importer have rendered the imported goods covered in the Show
Cause Notice 1iab1e for confiscation under Section 111(o) and 111(ql of the Customs
Act, 1962. It is to reiterate that in the present case it is an admitted fact that the
particulars submitted by the importer with respect to Country of Origin certiflcate was
fa,lse. The submission of invalid Country of Origin Certificate in respect of impugrred
goods was done with an intention to avoid higher rate of Customs Duty applicable to
the imported goods viz. "Antimony Trioxide'. M/s. Shital Industries Private Limited
mis-declared the particulars with regard to the said goods imported by them thereby
contravening the provisions of Section 47 of lhe Customs Act, 1962, since the Bills of
Entry have not been Iiled in compliance to Section 46 of the Customs Act, 1962. Thus,
the said goods imported by them are liable for confiscation under Section 1 I 1(o) & 1 1 1

(qJ of the Customs Act, 1962.

22.3 As the impugned imported goods are found to be liable for confiscation under
Section 111 (o) and 111 (qJ of the Customs Act, 1962,I Iind it necessary to consider as
to whether redemption fine under Section 125 (1) of the Customs Act, 1962, is liable to
be imposed in lieu of confiscation in respect of the imported goods as detailed in
Annexure-A to the Show Cause Notice. Section 125 (1) ibid reads as under:

" SECTIOIY 725. Optton to pag flne in lleu of confiscation. - (1) Wheneuer
confi.scation of any goods i.s authori-sed bg thi.s Act, the offber adjudging it mag, tn the
case of ang goods, the importotion or exportatbn whereof i.s prohibited under thi.s Act or
under any other law for the time being in force, and shall, in the case of any other
goods, giue to the owner of the goods [or, u-there such owner i.s not knoun, the person

from whose possession or custodA such goods haue been seized,l an optbn to paA in
lieu of conftscation such ftne a.s the sai.d offtcer thinks fit"

I find that imported goods covered under Bills of Entry as appearing at Sr. No.1
to 13 of the Annexure-A to the Show Cause Notice involving total assessable value of
Rs. 10,35,47,063/ - are not available for confiscation.

" 23. The penaltA directed agatnst the tmporter under Section 112 and the fine
pagable under Section 125 operate in tu.to different fields. The fine under Section 125
is [n lieu of confiscation of the goods. The payment of fine followed up by pagment of
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22.5 | find that even in the case where goods are not physically available for
confiscation, redemption fine is imposable in light of the judgment in the case of
M/s, Visteon Automotive Systems India Ltd. reported at 2O18 (OO9) GSTL
0142 (Madl wherein the Hon'ble High Court of Madras has observed interalia in
Para 23 as under:



dutg and other charges leuiable, a.s per sub-section (2) of Section t25, fetclrcs relief
for the goods from getting confiscated. By subjecting tLrc goods to paAment of dutg
and other charges, the improper ond irregular importation is sought to be regularised,
u.thereas, by subjecting the goods to paAment of fine under sub-sectton (1) of Section
125, the goods are saued from getting confiscated. Hence. the tl!9ilgbilit!-_af. the
qoods is not necessaru for imoosinq the rede tion enL u-lords oe. The <t

Section 125 "Wheneuer con CAtion o nll 0o ods i.s authortsed b this Actf
binqs out the point cleallll. The pou.ter to impose redemption fine spinqs from the
auth,orisation of confi.scation of qoods prouided for under Section I 1 ,t of tlye 4e!. Whel
once power of authorisation for confiscation of qoods aets traced to the said Section
111 of the Act, ute are of the opinion that the ohusical auailab ilitu cf qoods is nof so

much releuant, The redemption fine i.s in foct to auoid such consequences JTouing from
Section 111 onLg. Hence, the pagment of redemption fine saues the gtoods from getting
confiscated. Hence, their phusicol ouailabilitu does not haue ant/ siqnificance for
imnosttion of redemption fine under Section 125 of the Act We occordinglA ansLuer
question No. (iii)."

22.6 Hon'ble High Court of Gujarat by relying on this judgment, in the case of
Synergy Fertichem Ltd, Vs. Union of India, reported. in 2O2O (l]3) G.S.T.L. 513
(cuj-), has held interata as under:-

22.7 Therefore, in view ofthe above, I find that though imported goc,ds covered under
Bi11s of Entry as appearing at Sr. No.1 to 13 of the Annexure-A to the Show Cause
Notice involving tota-l assessable va1ue of Rs.10,35,47,063/- were not available for
confiscation, however in such cases redemption Iine is imposable in light of the
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774. .,,,.. In the aforesai.d, context, u)e maA refer to and rety upon a decision of
the Madras High Court in the case of M/ s. Visteon Automotiue Systems u. The Customs,
Excise & Seruire Tax Appellate Tibunal" C.M.A. No. 2857 of 2O11, decided on L1th
August, 2017 [2OJ_8_19_A.SJJ-U2 (Mad.)], uherein the following has been obserued in
Para-23;

"23. The penottg directed against the importer under Sec'tton 112 and
the fine pagabte under Section 125 operate in tu-to differen.t fietlds. The fine
under Section 125 is in tieu of conftscatinn of the goods. The pagment of fine
foLtoued up by payment of dutg and other charges leuinble, as per sub-section
(2) of Sectbn 125, fetches relief for the goods from getting confiscated. By
subjecting the goods to paAment of dufu and other charges, tlrc improper ond
inegular importation is sought to be regularAed, uhereos, by s:ubjecting the
goods to paAment of fine under sub-section (1) of Section 125, the goods are
saued from getting confiscated. Hence, the auailobilitg of the goods i-s not
necessary for imposing the redemption fine. The opening uor'Cs of Section
125, "Wlrcneuer confiscation of any goods is authorised by this tLct....", brings
out the point cLearlg. The pouer to impose redemptinn fine spr;-ngs from the
authorbatton of anfbcatian of goods prouided for under Sectictn 1 1 I of the
Act. When once pou)er of authorbation for confbcation of good-s '7ets traced to

the said Section 111 of the Act, Lue are of the opinion that the physbal
auailabitity of goods is not so much releuant. The redemption fine is in foct to

ouoid such consequences Jlou.ting from Section 111 onlg. Hence, the paAment
of redemptian fine saues the goods from getting confi.scated. Hence, their
physical auailabilitg does not haue ang signifbance for tmposition of
redemption fine under Section 125 of the Act. We accordinglg anr;u)er question
No. (iii). "

775. We would like to follout the dictum as laid down bg rihe Madras High
Court ln Para-23, referred to aboue."



aforesaid judgments. Further ratio of the case law relied upon by the importer is
not applicable in view of the aforesaid decisions.

23. Whether the differential Customs Duty amounting to Rs.1,OO,AOPO7| -
(Rupees One Crore, Eighty Thousand, Three Hundred end Seven Only| as
mentioned in "Annexure-A" attached to the Show Cause Notice should be
demanded and recovered from them under Section 28(a) of the Customs Act,
1962 alongwith interest under Sectlon 28 AA ofthe Customs Act, 1962?

23,1 I find that the imported goods viz. Antimony Trioxide' imported by the Importer
do not meet the criterion of the "Originating Goods" as prescribed under Notification
No. 189/2009-Cus (N.T.) dated 31.72.2009. The Importer has submitted inva-lid
Certificates of Origin and declared incorrect ald wrong facts to Customs and thereby
fraudulently availed benefrt of the Notification No.46/2011-Cus dated 01.06.2011 as
amended, with clear intent to evade pa5rment of due Customs Duty. Shri Onilkumar
Soni, Import Manager of M/s. Shita.l Industries Private Limited. in his statement
recorded on 22.70.2021 have admitted that they were not eligible for benefit of the
Notification No.46/2011-Cus dated 01.06.2011. Thus, the Importer has intentionally
and knowingly adopted the modus operandi by way of wiiiful mis-statement and
suppression of facts to intentionally evade paSrment of due Customs Duty by
fraudulently availing the benefit of Notification No.46/20i 1-Cus dated 01.06.2011 as
amended. Had the investigation in the matter not been initiated by the DRI, these
acts/omissions done by them would never have come to the notice of the Department.
These acts of omissions on the part of the importer tantamount to willful mis-
statement and suppression of facts on their part and provides sufficient ground to
invoke the proviso of Section 28141 for EXTENDED PERIOD upto five years for
issuance of Demand of Duty, for willful mis-statement ald suppression with intent to
evade payment of due Customs Duty. Thus, I ltnd that the impugned goods does not
qualify to be originating goods of Thailand ald therefore, the benefit of the Notillcation
No.46/201l-Cus dated 01.06.2011 as amended is not available to the Importer and
consequently, the Duty amounting to Rs.1,OO,8O,3O7| - not paid on account of the
above stated mis-statement/suppression, is recoverable under Section 28 (4) of the
Customs Act, 1962.

23.2 From the observation made in the foregoing paras, I find that the importer
availed the concessiona.l rate of Customs Duty and had taken benefit of Notification
No. 46/2011- Customs dated 01.06.2011. The importer had contravened the
provisions of Section a6 gl of the Customs Act, 1962 in as much as, they had mis
declared the Country of Origin of the imported goods as 'Thailand'in the declaration
in the form of Bi11s of Entry filed under the provisions of Section a6 $l of the Customs
Acl, 1962. A1so, it is a case of wilful mis-statement ald suppression of facts of correct
Country of Origin and thus the importer is ineligible for availing exemption under
Notification No. 461201 1-Cus dated 01.06.2011.

23.3 I find that the importer have contravened the provisions of Section a6(4) of the
Customs Act, 1962 in as much as they have intentionally availed/taken a wrong
Customs Duty benefit exemption based upon invalid document namely Country of
Origin Certificate in terms of Notification No, 46/2011- Cus dated 01.06.2011 and
thereby suppressed materia-l facts from the Department and produced inva.lid Country
of Origin Certihcate as discussed supra for the imported goods, while filing the
declaration at the time of importation of the imported goods. They suppressed the
materia.l fact that Antimony Oxide (which is a raw materia-1 for imported goods viz.
Antimony Trioxide) was obtained from a mine in Myanmar.

23.4 In view of above discussion ald judicial pronouncement, I find that the
EXTENDED PERIOD stipulated under Section 28$) of the Customs Act, 1962 is
rightly invoked in the instant case. Accordingly the total Customs Duty leviable on the
said imported goods amounting to Rs.1,OO ,8O,3O7 I - in respect of Bi11s of Entry as
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mentioned in Annexure-A to the Show Cause Notice is recoverable in terms of Section
28 (4) of the Customs Act,7962.

23.5 it has also been proposed in the Show Cause Notice to der:eand and recover
interest on the aforesaid differential Customs Duty under Sect.:on 28AA of the
Customs Act, 7962. Section 28AA ibid provides that when a person is 1iable to pay
Duty in accordance with the provisions of Section 28 ibid, in addition to such Duty,
such person is a.lso liable to pay interest at applicable rate as well. Thus the said
Section provides for pa5rment of interest automaticaliy along with the Duty
coniirmed/determined under Section 28 ibid. I have already held that Customs Duty
amounting to Rs.1,OO,8O,3O7 | - is liable to be recovered under Section 28(4) of the
Customs Act, 7962. Therefore, I hold that interest on the said Customs Duty
determined/confirmed under Section 28(4) ibid to be recovered under Section 28AA of
the Customs Act, 1962.

24. Whether penalty should be imposed on M/s. Shital Industries Private
Limited., under Section 114A ofthe Customs Act, 1962?
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I find that importer have paid the differential duty of Rs. 1,,OO,8O,3O7 | - as

mentioned in Para 13.1 and 13.2 of the Show Cause Notice as well as interest of Rs.
2A37,A06l- as reported in their written submission dated 72.03.2024 vide Cha-llan
No. 870 & 871 both dated 04.10.2023. Io view of the aforesaid cliscussion as the
differentia.l duty is conlirmed under Section 28 (4) of the Customs Acl, 7962 alongwith
interest under Section 28AA of the Customs Act, 1962, the said payrnent of differential
duty and interest made by the importer is required to be approprizrted against their
duty liability.

24.1 Penalty under Section 114A of the Customs Act, L962: I'low, I proceed to
consider the proposal of penalty under Section 114A of the Customs A'ct, 1962 against
the importer. I find that demald of differential Custom Duty totally amounting to
Rs,1,OO,8O,3O7 l- has been made under Section 28(a\ of the Cur;toms Act, 7962,
which provides for demand of Duty not levied or short levied by reason of collusion or
wilful mis-statement or suppression of facts. Hence as a naturally corollary, penalty is
imposable on the Importer under Section 114A of the Customs Act, vrhich provides for
penalty equa-l to Duty plus interest in cases where the Duty has not been levied or has
been short levied or the interest has not been charged or paid or has been part paid or
the Duty or interest has been erroneously refunded by reason of collusion or any
wilful mis statement or suppression of facts. In the instant case, the ingredient of
wilful mis-statement alld suppression of facts by the importer has been clearly
established as discussed in foregoing paras and hence, I find that this is a fit case for
imposition of penalty equal to the amount of Duty plus interest in terms of Sectron
114A ibid.

I find that in the present case, Shri Onilkumar Soni, Import Marager of M/s.
Shital Industries Private Limited in his statement dated 22.70.2021 has admitted that
they were not eligible for the benefit of exemption notifrcation No. 46/2011-Cus dated
01.06.2011 as amended. I find the importer failed to ascertain that impugned goods

manufactured from the raw material. viz. 'Antimony Oxide' were not originated from
Thailand. Importer, is one of leading compalies in manufacture of PVC Stabilizers ald
Epoxy Plasticizers arrd therefore, they are well aware of the availa,bility of the raw
material required by them. However, they imported the Antimony 'lrioxide', the raw
materia-1 of which viz. Antimony Oxide is extracted from the mine of tr{yarrmar Country
and produced the Certificate of Country of origin of Thailald with clear intent to evade
the payment of customs duty by way of submitting the fraudulently obtained
Certificate of Country of Origin by their supplier M/s. Thai Unipet Irrdustries Co. Ltd.
from the issuing authority of Thailaad. I find that onus is on the importer to prove
that they were eligible for the exemption notification. Said Certificate issuing authority
revoked the said Certificate as well the supplier/Malufacturer IVI/s. Thai Unipet



lndustries Co. Ltd. admitted that RVC of Antimony Trioxide on the Letter of
Conlirmation and the RVC on the audited Form were not the same. Thus I find that
with the connivalce of supplier M/s. Thai Unipet Industries Co. Ltd., the importer
evaded the customs duty by way of submitting the fraudulently obtained COO
Certificate from issuing authority and therefore, I find that importer has produced the
Country of Origin Certilicate in violation of the Notification No. 46 /2OI1- Cus dated
01.06.2011 read with Notification No. 189/2009-Customs (NT) dated 37.12.2OO9. viz.
Customs Tariff {Determination of origin of Goods under the Preferential Trade
Agreement between the Governments of Member States of the Association Trade
Agreement (ASEAN) and the Republic of India) Rules,2oO9. Hence, for the said act of
contravention on their part, the importer is liable for penalty under Section 114A of
the Customs Act, 1962. Thus, the ratio of the case laws cited by the Importer is
not applicable to the case at hand and the argument of the importer fails to
impress.

25. Whether penalty should be imposed on M/ s. Shital Industries Private
Limited., under Section 112(a) and 112(b) of the Customs Act, L962?

25.1 I find that penalty has also been proposed on the importer under Section 112 (a)

and 1 12 (b) of the Customs Act, 1962.In this regard, I find that fifth proviso to Section
114A stipulates that "where any penalty has been levied under this section, no
penalty sha-ll be levied under Section 112 or Section 114/" Hence, I refrain from
imposing pena-lty on the importer under Section 112 (a) and i 12 (b) of the Customs
Act, 1962.

26. Whether penalty should be imposed on M/s. Shital Industries Private
Limited., under Section 114AA ofthe Customs Act, 1962?

26,1 I find that importer has produced the Country of Origin Certificate which was
incorrect in as much as it falsely shows the Country of Origin as Thailald in violation
of the Notification No. 461201l-Cus dated 01.06.2011 readwith Notification No.
18912009- Customs (N.T.) dated 31.72.2009 viz. Customs Tariff {Determination of
origin of Goods under the Preferential Trade Agreement between the Governments of
Member States of the Association Trade Agreement (ASEAN) and the Republic of
India) Rules,2009. The Country of origin certiiicates were obtained fraudulently by
M/s. Thai Unipet Industries Co. Ltd. from the issuing authority by mis-stating the
facts of RVC which is mandatory requirement. M/s. Thai Unipet Industries Co. Ltd in
his letter dated 10.05.2021 has admitted that the 'Antimony Oxide' which is main
raw material is extracted from a mine in Myalmar and therefore, company had to
classify the cost of Antimony Oxide as non-originating material under the rules of
origin of AIFTA which is key factor that resulted in the signifrcant change of RVC.
Further, overseas Manufacture-Supplier has admitted that RVC of Antimony Trioxide
on the Letter of Confirmation and the RVC on the audited Form were not the sarne.
Thus, it proves that M/s. Thai Unipet Industries Co. Ltd. has fraudulently obtained
the Certificate of Country of Origin by mis-stating the facts before the Cenificate
issuing authority. I find that importer has availed the benefit of Notification No.
46/2011- Cus dated on the basis of said Certificate of Origin which is obtained
fraudulently by their supplier from the issuing authority. I find the importer failed to
ascertain that impugrred goods manufactured from the raw material viz. Antimony
Oxide' were not originated from Thailand. Importer, is one of leading companies in
manufacture of PVC Stabilizers and Epoxy Plasticizers ald therefore, they are well
aware of the availability of the raw material required by them. However, they imported
the 'Antimony Trioxide', the raw materia-l of which viz. Antimony Oxide is extracted
from the mine of Myanmar Country ald produced the Certificate of Country of origin
of Thailald with clear intent to evade the pa),ment of customs duty by way of
submitting the fraudulently obtained Certificate of Country of Origin by their supplier/
Manufacturer M/s. Thai Unipet Industries Co. Ltd. from the issuing authority of
Thailand. I frnd that onus is on the importer to prove that they were eligible for the
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exemption notification. Said Certificate issuing authority revoked the said Certificate
as well the supplier/Manufacturer M/s. Thai Unipet Industries Co. l,td. admitted that
that RVC of Antimony Trioxide on the Letter of Confirmation and the RVC on the
audited Form were not the same. Thus I frnd that with the connivance of
supplier/manufacturer M/s. Thai Unipet Industries Co. Ltd., the importer evaded the
customs duty by way of submitting the fraudulently obtained COC) Certifrcate from
issuing authority and therefore, I frnd that importer has produced the Country of
Origin Certificate in violation of the Notification No. 46/2011- Cus dated 01.06-2011
read with Notification No. 189/ 2009-Customs (NT) dated 31.12.2OO9. viz. Customs
Tariff fDetermination of origin of Goods under the Preferential 'Irade Agreement
between the Governments of Member States of the Association Trade Agreement
(ASEAN) and the Republic of India) Rules,2009. Hence, I lind that the importer has
knowingly and intentionally made, sigrred or caused to be made and presented to the
Customs authorities such documents which they knew were obta.ned fraudulently
based on incorrect/ false information supplied to issuing authority. Hence, for the said
act of contravention on their part, the importer is liable for penalty under Section
114AA of the Customs Act, 1962 .

27.In vrew of the forgoing findings and discussions, I pass lhe followlng order

:ORDER

27.1 I disallow the benefit of Notilication No.46/201l-Cus. dated 01.06.2011 as
amended, claimed by M/s. Shita.l Industries Private Limited. against the goods

imported under various Bills of Entry frled at ICD Sabarmati & JNCH Nhava Sheva
as mentioned in Annexure-A to the Show Cause Notice.

27.2 I hold the impugned goods having tota-l assessable value of Rs.1O,35,47,063/-
(Rupees Ten Crore, Thirty Five Lakh, Forty Seven Thousand and Sixty Three
only) as mentioned in Annexure-A attached to Show Cause IYotice liable for
confiscation under Section 111(o) and 111 (q) of the Customs \cl, \962. However, I

give M/s. Shital Industries Private Limited the option to redeem the 6,oods on payment
of Fine of Rs.1,OO,OO,OOO/- (Rupees One Crore only) under Section 125 of the
Customs Act, 1962.

27.3 I confirm the differential Customs Dut5z amounting to Rst. 1,OO,8O,3O7I-
(Rupees One Crore, Eighty Thousand, Three Hundred and Seven Only) as detailed
in "Annexure-A" attached to Show Cause Notice and order to recovery of the same
from M/s. Shital Industries Private Limited. in terms of the provlsions of Section 28(4)

of the Customs Act, 1962 along with applicable interest under Secl ion 28 AA of the
Customs Act, 1962.

2?.4 I order to appropriate the amount of differential duty of Rs. 1,OO,8O,3O7 l- and.

interest of Re. 28,37,8O6/- deposited/paid by M/s. Shital Industries Private Limited.
as mentioned in Para 13. 1 and 13.2 of the Show Cause Notice and their written
submission dated 12.03.2024 against their Duty and Interest liability as confirmed in
Para 27.3 above.

27.5 I impose a pena.lty of Rs. 1,OO,EO,3O7I- (Rupees One Crore, Eighty Thousand,
Three Hundred and Seven Onlyf on M/s. Shital Industries Private Limited plus
penaJty equal to the applicable interest under Section 28AA of the Customs Act, 1962
payable on the Duty demanded and conlirmed at Para 27.3 above under Section 114A
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importer had made faLse declarations in the Bill of Enhg, penaltA u,.tas also conectly
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of the Customs Act, 1962. However, in view of the frrst ald second proviso to Section
114A of the Customs Act, 7962, if the amount of Customs Duty confirmed ald
interest thereon is paid within a period of thirty days from the date of the
communication of this Order, the penalty shall be twenty five percent of the Duty,
subject to the condition that the arnount of such reduced penalty is also paid within
the said period of thirty days.

27.6 I refratn from imposing penalty under Section 1 12(a) & 1 12 (b) of the Customs
Act, 1962 on Mls. Shita-1 Industries Private Limited. for the reasons discussed in para
25.1 above.

27.7 I impose penalty of Rs, 25,OO,OOO/- (Rupees Twenty Five Lakh onlyl on M/s.
Shital Industries Private Limited. under Section 114AA of the Customs Act,1962.

28. This order is issued without prejudice to any other action that may be taken
under the provisions of the Customs Act, 1962 and rules/regulations framed
thereunder or any other 1aw for the time being in force in the Republic of India.

29, T}re Show Cause Notice No. VIII/ 10-05/Comrnr. /O&A/2023-24
19.09.2023 is disposed off in above terms.

05
f 1&

DrN-2024057 1 ]!I,[NOOOO?22 A2D

F.No. VIII/ 1 0-05/ Commr/ O&A / 2023-24

By Speed Post/E Mail/Notice Board

To,

a *
(Shiv Kumar Sharma)
Principal Commissioner

Date :24.05.2024

Ify's Shital Industries Private Limited,
\-_-.,,/'-Shita1 House, Behind oN G C, Sabarmati,

Ahmedabad, Guj arat-380005.

Copy To:

1) The Pr. Chief Commissioner of Customs, Gujarat Zone, Ahmedabad for
information please

2) The Additiona.l Director General, Directorate of Revenue Intelligence,
Zonal Unit, 15 , Magnet Co-operate Park, Near Sola Bridge, SG
Highway, Thaltej, Ahmedabad 380054 for information please.

3) The Pr. Commissioner of Customs, Nhava Sheva, JNCH, Raigadh for
information please.

4) The Deputy Commissioner of Customs, ICD Sabarmati, Ahmedabad

5) The Superintendent of Customs (Systems) , Ahmedabad in PDF format
for uploading on the website of Customs Commissionerate, Ahmedabad

6) Guard file.

dated
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