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Ieyd 3da HTew &1 9. 9 farie

T ARISING OUT OF ORDER-IN- 263 /CUS-REF/2024-25 dated 30.07.2024
ORIGINAL NO. -

- it e SRt A Pt fgAi® 12.09.2025
ORDER- IN-APPEAL ISSUED ON: -

M/s Malwi Ship Breaking Co., Plot No 58
& | orfieiepdl @1 AW 9 UaT NAME AND | (24 D), Ship Recycling Yard, Alang, Dist -
ADDRESS OF THE APPELLANT: | Bhavnagar.

g Ul 39 ofed & Frol ST & fa¢ gud d df Wl ¢ e A g8 Wt fear

1. | g.

This copy is granted free of cost for the private use of the person to whom it is issued.

2. | ATATYe® STUTTaH 1962 @1 URT 129 I 81 (1) (YT wxifua) & e Fafaiea
AN & THel F T A IS AR TH Y { AU B ATET HeYH Al o al
=9 I3Y P Wiy #F aikE ¥ 3 wEA F Sigy R WA/ wfaa (3maed
Ty, R daem, (ea Ay dae anf, 9 Rt & gEdlaor smdeT uwed w)
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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

afafea g=fRE smexr/order relating to :
@) (4 & FT R AEfod sy 7.

(a) |any goods imported on baggage.

(@) |HRT # ATATd B o fHdl argd & @IgT 4T AP HRA A I Twed R”M I
mﬁawmmﬁmmwmﬁmﬁ%ﬁqmﬂﬁmmm&amﬁmm
Y T WM W IaRN T JF o 7461 & fed arar @ o) &t

any goods loaded in a conveyance for importation into India, but which are not unloaded
(b) |at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

@M |dmes sfufram, 1962 & Ay X auT I9d U §9C T E & ded
aTRit F srgrtt. o

(c) |Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

3. mmmwwmmﬁﬁﬁﬁﬁwmﬁmamﬁmmm
Iuat Wi @t el ok Iw ¥ Wy Fufafle s waw @ Tty

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

(® aﬂim‘?mlsm%masaﬁl%mﬁ?ﬁmmwsam?mm
) | &Y 4 wfead, et oo wft & garg TR & e gew Ree @m g 9.

(a) | 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

(T | WG Gxiavl & 3fardl |id Ha X @ 4 Hlagi, are @l Lon _,,_h"\
) R o "'.‘k
(b) | 4 copies of the Order-in-Original, in addition to relevant documents, if any AT

(M | greor & g amdeT @t 4 wfeat

(c) | 4 copies of the Application for Revision.

®e

.)(' »
1%%; Fs

g1y

(4) | GARIEI0T 3Tae SIaR B b [oC ATHIRIe HTUTIaH, 19szmmﬁﬁtﬁﬁaW
e, uﬁﬂmvﬁﬂaﬁvﬁﬁwﬁ%m%mﬂqm%ﬁv 200/-RETQ G | HEFAAT 10000 | -
RUT TH gER |, S M e @, Faw fRa Fymire gaa RaRe AT a
ufaai, ofy , I 79T TS, QT1 711 8 D1 AR R U TP 9Ra 1 IHE HH g A o
T F T 5.200/- AT AFE T AT B oA B ) BRI F B 6.1000/-

(d) | The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs. 1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

4. |wg @. 2 & A Ghia AAA] P Ol oG HIAW B WEN F Afe BIE oafad g9
m#mﬂmmﬁﬁ%wmlgszaﬁmugqma?
I wid dt.u.-3 ¥ dagee, Ffla Sarg Yoo AR Far 3 anfter afravor ¥
wae Prefaf@ 1 W ofte @ wwa ¥

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

ﬁﬂjﬁﬁ' 'a qar B Customs, Excise & Service Tax A'ppellate
m

Jdiferg G-@TFTUT Tribunal, West Zonal Bench
G dfvi, SgArl Wad, Mec FRERTR | 2nd Floor, Bahumali Bhavan,
qd, HURAI, 3HgHCIEIG-380016 Nr.Girdhar Nagar Bridge, Asarwa,
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Ahmedabad-380 016

Ao SATUTaH, 1962 BT URT 129 T (6) F UM, WS HUMTGH, 1062 @1
URT 129 ¥ (1) & 9 orfler & v Pafifee gee wow g @ifRe-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of - '

Idie | WG aa § ogl [Pl SARed AUBRT GRT AAT 14T Yed AR AT
YT T T 5 Pt IGH UH GG FUC AT IAY BH 8 a9 TP R UL,

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees,

Idte | WG AFE # Wgl fpul WHed AUBRI gRI AT AT Yob AR TS
YT AT T &S B IPH U 9@ w U ¥ e B A vud tu e @
fU® T g1 @), Ui¥ R vuq

(b)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(n

it § W Ad § ogt e WEee AUGRT gRT ART 4T Yed AR A
YT AT AT §S D VA TAN O ©0U @ e §) ) g9 VR vUT.

(©

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

()

39 RY & fdvg ARG & WM, WA T [P F 103 G IR W, Wel Yed qAl
Yeh Td ¢S g # €, 01 €3 & 10% QT B W, el baw ¢ Ra F 2, odfta @
S |

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

Sad AU B URT 129 (T) & 3aeld STl W@ & WH& SRR UA® Sded
T-  (F) AP AW & R a1 afadl @ gura & g o it o v & R
(T g oarde - - sryar

g onfie @ amde W @yl ¥ Rig g smded ¥ w9 vud ure W w1 e

Hau g Tifgu.

5 UPder section 129 (a) of the said Act, every application made before the Appellate
'| Tribunal-

- /(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees. '
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ORDER-IN-APPEAL

M/s Malwi Ship Breaking Co., Plot No 58 (24 D), Ship Recycling Yard,
Alang, Dist — Bhavnagar (hereinafter referred to as “the appellant”) have
filed an appeal in terms of Section 128 of the Customs Act, 1962 against
the Order-in-Original No. 263/CUS-REF/2024-25 dated 30.07.2024
(hereinafter referred to as “the impugned order”) passed by the Assistant
Commissioner, Customs Division, Bhavnagar (hereinafter referred to as

“the adjudicating authority”).

2. Briefly stated, facts of the case are that the appellant, having their
Ship Recycling Yard at Plot No 58 (24 D), Ship Recycling Yard, Alang, Dist —
Bhavnagar, had imported one vessel MV FRIO ATHENS for breaking
up/recycling and filed Bill of Entry No. 7150579, dated 10.07.2018 under
Section 46 of the Customs Act, 1962. They had self-assessed the goods viz.
Vessels for breaking under CTH 89.08, Bunkers under CTH 27.10 &

Consumables under CTH 98.05 and paid the assessed customs duty.

2.1 There were some dispute with regard to assessment of customs
duty on the Fuel and Oil (Fuel Oil, Marine Gas Oil, Lub. Oil) contained in
Bunker Tanks inside/outside the engine room of the vessel. The appellant
claimed that Fuel and Oil contained in Bunker Tanks inside/outside the
engine room of the vessel was to be assessed to duty under CTSH 89‘ 08 .

along with the vessel. The Department was of the view that Fuel and 6&.1«"""“ M

contained in Bunker Tanks were to be assessed to duty under respecﬁ@f“ %
X, y

provisionally for want of original documents. \

2.2 Further, Hon'ble CESTAT, Ahmedabad, vide its Order No. A/11
11851/2022, dated 17.10.2022/01.12.2022 had held that the oil

contained in the Bunkers Tanks in the engine room of the vessel is to be

L

assessed to duty under CTH 8908, along with the vessel for breaking up.
Further, in view of the aforesaid order of the Hon'ble CESTAT, the
Assistant Commissioner, Customs Division, Bhavnagar vide Final
Assessment Order No. 51/2439141/SBY/2023-24, dated 30.08.2023 held
that Bunker Tanks containing oil are to treated as part of vessel's
machinery and the Oils contained in them are to be classified under CTH
8908 along with the vessel, as covered under Para 2(b) of Circular No
37/96 - Cus, dated 03.07.1996. The Bill of Entry was finally assessed vide
Final Assessment Order No. 51/2439141/SBY/2023-24, dated 30.08.2023
passed by the Assistant Commissioner, Customs D1v131on Bhavnagar
Consequently, the appellant had filed refund claim which was decided vide

the impugned order.
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2.3 The adjudicating authority observed that the appellant has
submitted a copy of Certificate dated 10.01.2024 issued by CA M/s SSM &
Co., wherein it is stated that the incidence of Customs duty paid on
Bunker (oil and fuel) have not been passed on to any other person. The
appellant was requested to produce C.A. Certificate in the format provided
along with the documentary evidence to verify that the refund amount
clainﬁed were shown as 'amount receivable' in the books of account and
that the incidence of duty (claimed as refund) had not been passed on to
any other person. The appellant submitted that unjust enrichment is not

applicable in their case and relied upon following case laws: -
(i) 2017 (348) E.L.T. 537 (Tri. -Chennai)
(ii) 2015 (327) E.L.T. 13 (Mad)
(iii) 2018 (360) E.L.T. A 204 (Bom)
(iv) 2020 (371) E.L.T. 542 (Chan)
(v) 2022(60) G.S.T.L. 48 (Del).

2.4 The adjudicating authority found that the case laws cited by the

claimant were not relevant in the issue as far as clause of unjust

nrichment is concerned. The adjudicating authority also found that that
ghen the element of any duty paid on any goods is debited to Purchase
Adcount which is forming part of the Profit & Loss Account, as a cardinal
. 'c:counting principles, the said element of duty becomes a part of the cost
of the goods. As such, whenever such goods are sold at a later stage to the
buyers/ customers, the Sales Price fetched for such goods is considered as
inclusive of the element of duty paid thereon such goods. Accordingly, here
in the case, it was observed that the incidence of Customs duty paid at the
time of import of goods is passed on to the buyers/ customers at the time
of its sales in the form of Sales Price. The adjudicating authority also .
observed that once the amount of Customs Duty paid is debited as cost to
purchase under Profit & Loss Account and non-fulfillment of obligatory
condition of Section 28C would be sufficient enough to conclude that Sales
Price of the goods bear entire Customs Duty paid on such goods. Under
such circumstances, the grant of refund of Customs Duty would
tantamount to receipt of refund of customs duty from customers as well as
from exchequer, which will get the claimant unjustly enriched. Thereafter,
the adjudicating authority relying upon the Final Order No. A/30122-
30123/2023, dated 01.06.2023 passed by the Hon’ble CESTAT, Hyderabad
in the case of Sachdev Overseas Fitness Pvt. Ltd & Nityasach Fitness Pvt.
Ltd has sanctioned the refund claim of Rs 7,86,009/- in terms of Section
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27 of the Customs Act, 1962 and credited the same to the Consumer
Welfare Fund.

3. Being aggrieved with the impugned Order, the appellant has filed

the present appeal contending on grounds as mentioned in the grounds of

appeal.

4. Shri Rahul Gajera, Advocate, appeared for personal hearing on
07.08.2025 on behalf of the appellant. He reiterated the written submission
made at the time of filing appeal.

5. Before going into the merits of the case, it is observed that the date
of communication of the impugned order as per appeal memorandum is
02.08.2024 and the present appeal was filed on 23.06.2025, i.e., after 325
days. In this regard, I have gone through the provision of limitations for
fiing an appeal as specified under Section 128(1) of the Customs Act,
1962. The same is reproduced hereunder:

“SECTION 128. Appeals to [Commissioner (Appeals). — (1) Any
person aggrieved by any decision or order passed under this Act by an
officer of customs lower in rank than a [Principal Commissioner of
Customs or Commissioner of Customs] may appeal to the [Commissioner
(Appeals)] [within sixty days] from the date of the communication to him

of such decision or order.

[Provided that the Commissioner {Appeals} may, if he is satisﬁed that Hk

, 2 _:’. N
5.1 As per the legal provisions under Section 128 of thq Custorris At

1962, the appeal has to be filed within 60 days from the daté’ of
communication of order. Further, if the Commissioner (Appeals) is
satisfied that the appellant was prevented by sufficient cause from
presenting the appeal within the aforesaid period of 60 days, he can allow
it to be presented within a further period of 30 days.

5.9 It will also be relevant to refer to the judgment of Hon’ble Supreme
Court in case of Singh Enterprises — [2008 (221) E.L.T. 163 (S.C.)], wherein
the Hon’ble Apex Court had, while interpreting the Section 35 of the
Central Excise Act, 1944, which is pari materia to Section 128 of the
Customs Act, 1962, held that the appeal has to be filed within 60 days, but
in terms of the proviso, further 30 days’ time can be granted by the
appellate authority to entertain the appeal. The proviso to sub-section (1) of
Section 35 makes the position crystal clear that the appellate authority has
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no power to allow the appeal to be presented beyond the period of 30 days.

The relevant para is reproduced below:

“8. The Commissioner of Central Excise (Appeals) as also the

Tribunal being creatures of Statute are vested with jurisdiction to

condone the delay beyond the permissible peﬁod provided under

the Statute. The period upto which the prayer for condonation can

be accepted is statutorily provided. It was submitted that the logic

of Section 5 of the Indian Limitation Act, 1963 (in short the

‘Limitation Act’) can be availed for condonation of delay. The first

proviso to Section 35 makes the position clear that the appeal has

to be preferred within three months from the date of

communication to him of the decision or order. However, if the

Commissioner is satisfied that the appellant was prevented by

sufficient cause from presenting the appeal within the aforesaid

period of 60 days, he can allow it to be presented within a further

period of 30 days. In other words, this clearly shows that the

appeal has to be filed within 60 days but in terms of the proviso

further 30 days time can be granted by the appellate authority to

entertain the appeal. The proviso to sub-section (1) of Section 35

makes the position crystal clear that the appellate authority has no

power to allow the appeal to be presented beyond the period of 30

- ' ~days. The language used makes the position clear that the
‘ ‘ Iegisldmre intended the appellate authority to entertain the appeal
by".cgrid'éning delay only upto 30 days after the expiry of 60 days
which is the normal period for preferring appeal. Therefore, there is

complete exclusion of Section 5 of the Limitation Act. The

Commissioner and the High Court were therefore justified in
holding that there was no power to condone the delay after the

expiry of 30 days period.”

5.3 The above view was reiterated by the Hon’ble Supreme Court in
Amchong Tea Estate [2010 (257) E.L.T. 3 (S.C.)]. Further, the Hon’ble High
Court of Gujarat in case of Ramesh Vasantbhai Bhojani - [2017 (357)
E.L.T. 63 (Guj.)] and Hon’ble Tribunal Bangalore in the case of Shri Abdul
Gafoor Vs Commissioner of Customs (Appeals) [2024-TIOL-565-CESTAT-
BANG] took a similar view while dealing with Section 128 of the Customs
Act, 1962. '

~

5.4 In terms of legal provisions under Section 128 of the Customs Act,
1962 and in light of the judicial pronouncements by the Hon’ble Supreme
Court, Hon’ble High Court and Hon’ble Tribunal Bangalore, it is settled

S/49-148/CUS/IMN/2025-26 Page7 of 8




[

proposition of law that the appeals before first appellate authority are
required to be filed within 90 days, including the condonable period of 30
days as provided in the statute, and the Commissioner (Appeals) is not
empowered to condone any delay beyond 30 days.

3.5 In light of the above observation, I find that the appeal has been
filed after 90 days from the date of receipt of the order. I am not empowered
to condone the delay in filing the appeal beyond the period specified in
Section 128 of the Customs Act, 1962. Hence, the same is held to be time
barred.

6. In view of above, I reject appeal on the grounds of limitation without

(AMIT GUP (
COMMISSIONER (APPEALS)
CUSTOMS, AHMEDABAD.

going into the merits of the case.

By Registered Post A.D.

F. Nos. $/49-148/CUS/JMN/2025-26 — Dated — 12.09.2025

To, M su—

1. M/s Malwi Ship Breaking Co., ' \,}:f‘,.‘._"’j%\
Plot No 58 (24 D), Ship Recycling Yard, /s \’?s

r
Alang, Dist — Bhavnagar, ! 5-»
\ *

Copy to: ‘ﬂ\

\}/ The Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad. .
2. The Commissioner of Customs, Customs, Jamnagar.
3. The Assistant/Deputy Commissioner of Customs, Customs Division,l 7
Bhavnagar. e |
4. Guard File | |

Heh JPERINTENDENT
b B (3 ), e
CUSTONS (ARREALS), AWMEDARE D
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