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ORDi'Ii:-IN APPiiAL

M/s Reliance Incluslrics I-irIitcd, Villagc - Meghper/Padana. Lalpur,

Jamnagar . 361280 (here:inafter referred to as "the appt:llant") have fi1ed an

appeal in terms of Section 128 of the Customs Act, 196:2 against the Order-

in-original No. 5 1 / DC/ RD I 2023 24 dated 2l .o7 .2023 (hereinafter referred

to as "the impugned order") passed by the Deputy Commissioner, Customs

Division, Jamnagar (hereinafter referred to as "the adju'licating authority")'

2. Bricfly statcd, fact.s of the case are that the app:llant vide letter No.

RIL/JAMNAGAR/EXPORTDUTY Ot 12023-24 dated 1'7.O4.2O23 (received

on 78.O4.2023) has filed refund claim under in respect of 1O Bill of Export'

The refund claim preferred on account of goods supplied to M/s. Reliance

Industries Limited., a unil in l{cliance Jamnagar, Spe':ial Economic Zone,

Village Meghpar / Pad-ana, Tal - Lalpur, Dist - Jamnegar-361 28O under

10 Bill of Export whlch are listed here under:

Sr iBill of Export No

No I and Date

Commoditl' Qty in

Mts.

Ilxllofl

Duty

21.991

2,2t4

0t s000I 851 I I .O ,7 .2022 S hcet/ I)later

nii iiNr'i

M'f l. Plarn

-r.5 6 1.66,608

0 1:l 14,76102 50001 86r I | 01 .2022

0l 5000221t]l2.08.2022 Shcet/ I)latc 3. l4 21.666

500023 l/17.08.2022 Shcct/ Platcr t3.4

Sheet/ Platr:

06 5000272121 09.2A72 Bar RNI)

MTl. Plain

36 29 231

0r s 00027 ii 21.09.2022 Ilar

l:dgeing l9

MMx
6MM MO(l

Shcct/ Platc

2',76 80,040 12 006

5000282/0-1.I0 2()12

09 5000300/I4. I0 2()22 llar IiNI)

M'I'l - Plain

8.95 7 | .451

5000306/l8.10 2022 Sheet/ Plate 0.47 ) ( rA

360 495 26,46,614

In respect of the said goods failing under Chapter 72 of ll;.e
toms 'I'ariff and cleared to IiiL, SBZ, Jamnagar, export duty was paid at

rate specified in the 2nd S<:hcdule to the Customs Tariff Act 1975 as

l

US

th{)

IroB

Value ol'

Goods

(in Rs)

Challan No. &

Date

| 43011 | .07 .2022

141 li'l 1 07.2022

t966t12.08.20221.44.410

04 20t3^7.08.2022

223U01 09.20221,2 5,21 I

5,83,525

8,34,73 816.235000212101 .09.20220s

24'70t21 .09.20221.94,917

247 U21 .09.2022

2596t03.t0.2022

27 t4114.t0.20224.76,341

2'7481t8.10.202216,803t0
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amended by Notification No.28/2O22-CUS dated 21st May 2022. The

export duty at the rates specified in tfre Second Schedule to the Customs

Tariff Act 1975 is levied under Section 12 ol thc Customs Act 1962 on

goods exported from India and export under Section 2 (18) of the Customs

Act 1962 is defined as taking out of India to a place outside India. Since

the taking of the goods to SEZ from D'TA does not amount to taking the

goods out of India to a place outside .[ndia, the same is not export as so

defined and therefore export duty levied under said Section 12 at the rates

specified in the said Second Schedule cannot apply to the taking of the

goods from DTA to SOZ. Furthcr, in vicw of Section 26 o[ thc StrZ Act goods

which are brought into SEZ from D'lA arc cxcmpt from any customs duty

levied under the Customs Act 1962 or the Customs Tariff Act 1975 or any

other law, Consequently, the payment of export duty on the sard goods

supplied to the said SEZ unit was clearly untcnable in law The Appellant,

therefore, by letter dated 17.O4.2023 addresscd to thc adjudicating

authority, applied for refund of said the export duty paid on the said goods,

amounting to Rs. 3,97,O01/-.

2.2. The Adjudicating Authority vide thc impugncd order rejected thc

refund ciaim of Rs 3,97,001/- filed b1' the appellant under Section 27 of

the Customs Act, 1962.

3. Being aggrieved with thc impugncd ordcr, thc appeliant filed

present appeals and contended that;

The adjudicating authority seriously erred tn rejecting the sard refund

application without issuing to the appellant any Show Cause Notice

proposing such rejection and wi1-hout granting any opportunity of

hearing to the appellant. The impugned Order is therefore passed in

gross violation of principles of natural justice

Export duty at rates specified in Second Schcdulc to the customs Tariff

Act 1975 is inapplicablc to goods takcn to SM from D'lA I'he

adjudicating authority erred in not apprcciating that export duty at the

rates specified in the Seconcl Schedule to the customs Tariff Act 1975

is levied under section 12 of the customs Act. 1962 on goods exported

from India and export under Section 2 { 18) ol thc Customs Act I 962 is

defined as taking out of india to a place outside India. 'lhe adjudicating

authority erred rn not appreciating that taking the goods from DTA to

SEZ does not amount to taking goods out of India to a place outside

IndiasinceStrZisnotaplaceor:tsidelndiaandthereforethesame
does not amount to export frorrr India and the sartc is accordingly not

liable to cxPort dutY lcvied undcr said Scction 12 at the rates specified

Ily,Page 5 of 9 168i( US/JV5-/2021-24
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in said Second Schedule. Reliance is placed in this behalf on the

following judgments:

(i) Essar Steel Ltd v UOI-201 0 (249) ELT 3 (Guj)

(ii) CC v Reliance Industres Ltd-2O23 (9) Ti|lI 1':'7O

The adjudicating authority erred in holding in paragraph 9 of his order

that Notlfication No. 2812022 Cus dated 21.O5.2()22 under which the

Government of Inciia notificd that export duty was payable on Iron and

Stcel intermcdiatcs docs not emphasize as to the export of goods

should be physical export only as jn the instant case the goods were

cleared to SEZ, thercby a rleemed export. The Deputy Commissioner

further erred in holding tha-.- if the intent of the Gc'vernment was not to

impose export duty on export to SEZs, then either specifically the word

'Physical Exports' would have been mentioned irr the Notification for

exports to SIiZs, or cven a rctrospective notificatio e withdrawing export

duty on exports made to SEZs, would have been irisued, which has not

happened in the present case.

The adjudicating authority crred in relying on the Fifth Proviso (wrongly

m<:ntioncd as 'lhird l)roviso in thc Order) to Rulc 27 of SE,Z Rules, 2006

which providcs that sr.rpplies from Domestic Trlriff Area to Special

Economlc Zones sha1l attract export duty, in t:ase, export duty is

leviable on items attracting export duty. He erre<l in not appreciating

that the export duty referrcd to in the said Proviso cannot mean Export

duty levied under Section 72 ol the Customs A'cl 7962 at the rate

specified in Second Schedule of the Customs Tariff Act 1975 for the

following rcasons:

(1) Firstly, bccause "export" as defined in Section 2 (m) of the SEZ

Act does not have the same meaning as "r:xport" as defined in

Secl.ion 2(18) of the Customs Act 7962.

(ii) Secondll,, becausr: in view of Section 26 oi- the SEZ Act, goods

which arc brought into SEZ from DTA are exempt from any

customs duty levied under the Customs Act 1962 or the Customs

Tariff Act ).97 5 or trny other law. Since the SEZ Rules are

subordinate and subservient to the SEZ Ac:t the said Proviso in

the SEZ ltules cannot go beyond Section 2(> in the SEZ Act and

cannot bc said to covcr export duty levied under the Customs Act

1962. Tlne said Proviso will come into play only if an export duty

is levied by the SEZ Act on export as defined in the SEZ Act,

which is not the case.

i ,\r
1

Xr

?iira

'l'he adjudicat.ing authorit5, also failed to appreciate that Rules are

subservient to a Statue. 'lhe StrZ Ruies is lnerely a procedural

Page 6 of 9 S/49- I 68i CU SlJMN I 2023 -21
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5. I have gone through the impugned order and observe that no

personal hearing was granted before issuancc of the impugned order' I

am of the considered view that a reasonablc opportunlty of being heard is

required to be provided. The appellant has also submitted that they had

not been providcd with an opportunity of heanng bcforc passtng of the

impugned order. Therefore, requirement of natural justice was not

satisfied. Thus, the impugned ordcrs werc issucd in violation of the

principles of natural justice . Since no personal hearing was given to the

appellant there is no finding of thc adjudicating authority on the

contentions raised bY the aPPellant a.s well as the case laws relied upon

4

\3

)li.
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document that enables the implementation of the SEZ Act. The

procedural law is always subservient to anrl is in aid to justice.

. The adjudicating authority erred in not apprecial.ing that SEZ Act does

not contain a charging provision for levlng cxport duty on movement of

goods from the Domestic 'lanff Arcrl to the Special Economic Zone and

the said Act does not contain any provisions for rccovery of such duty

either.

e The Deputy Commissioner failed to appreciatc that Export as defined

under section 2(18) of the Customs Act, 1962 means taking out of Indra

to a place outside India. Further as pcr section 12 of tlne Customs Act,

duties of customs shal1 be levied at such rates which may be specified

under the Customs Tarilf Act or any olher law for the time being in

force, on goods imported into, or exportcd from, India. trxport duty

being a duty of Customs can be lcvicd orrly on thosc goods whrch are

being exported out of India. 'l'he supply of goods from a DTA unit to a

SEZ unit being supply of goods wit.hin the t.erntory of India, no export

duty can be leviable under the provisions of Section 12 of the Customs

Act, 7962 since such duty can only be imposed in rcspect of goods

which are to be taken out of India t,c a place outside India. Since SEZ is

located within India, the supplies 1.o thc SDZ cannot be considered as

goods exported from India.

4. Shri Jaydeep Patel, Advocate, Ms Shilpa Balani, Advocatc and Shri Alok

Prasad, Senior G.M., appeared for personal hcaring on 23.O5.2025 through

virtual mode. They reiteratcd thc submissions madc at the timc of filing

appeal. During personal hearing aiso they submrttcd what has already

been submltted in the grounds of appcal. 'lhey furthcr relied upon the

decision of the Hon'ble Gujarat High court in thc case of Essar Steel Ltd v

UOI-2010 (24g) b:,LT 3, which is lollowed by the Tribunal in case of

Reliance Industries Ltd- Final order No. 12155 12158/2023 daled 27 9

2023.



by them. Therelorc, I finci that remitting of the case for passing speaking

orders after providing the appellant with an opportunity for personal

hearing becomt-'s si-ne qua non to meet the ends of justice Accordingly,

the case is recluircd to be remandcd back, in terms ol sub section of (3) of

Section 128A ol thc (lustoms Act, 1962, lor passing speaking order by the

adjudicating authority by following the principles c'f natural justice ln

this regard, I also rely upon the judgment of Hcn'ble High Court of

Gujarat in case of Medlco Labs - 2004(173) ELT 11'7 (Guj.), judgment of

Bombav Hon'ble Fligh Courl in case of Ganesh Br3nzoplast Ltd' [2o2o

{37 4) E.L.T.552 (Bom.)l and judgments of Hon'ble Tribunals in case of

Prem Steels P. I.td. - | 20 1 2 TIOL- 1 3 I7-CESTAT-DELI and the case

of Hawkins cookers Ltd. l2o\2 (284) tr.L.T. 677(Tri - Del)l holding that

Commissioner(Appeals) has power to remand the case under Section-

354.(3) of thc Central Excise Act, 1944 and Section-128A(3) of the

Customs Act, 1 962.

6. ln view of Lhe foregoing, thc appeal is ailowed by way of remand to

the adjudicating authority for passing a reasoned and speaking order,

after affording the appellant a:r adequate opportunitl/ of personal hearing'

The adjudicating authority is dirccted to exarnine all relevant facts,

documents, and submissions placed on record during the appeal

proceedings. Based on such cxamination, approp::iate action shail be

taken ancl fresh orders shall be issued expetlitiously, strictly in

accordance wittr thc principlcs of nat.ural justice anC the applicable legal

provisions. It is clarificd that, while passing this order, no findings or

views have been expresscd on the merits of the case or on the

submissions made by the appellant. These she,li be independently

examined and considered by the adjudicating authority in accordance

with law.
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Copy to:
l/ fte Chief Commissioner of Customs Gujarat, Customs I-louse,

\,/ Ahmedabad.
2. The Principal Commissioner of Customs, Customs, Jamnagar'

3. The Deputy Commissioncr of Customs, Customs Division, Jamnagar
4. Guard File
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