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1 Hsnﬁfwaﬁwﬂiﬁﬁﬁauuﬁ%ﬁmguaﬁﬁmﬂ%ﬁqﬂimugmﬁ%mwé.

This copy is granted free of cost for the private use of the person to whom it is issued.

2. | diamsres fufran 1962 @ wky 129 St 81 (1) (auT ¥XNa) & s Frarag SRE &
W‘%Wﬁaﬂ%mﬁwmﬁmaﬁ%ﬁwmamwaﬂmﬁm
ﬁﬁ%ﬁsﬁﬁ%@ﬁmvﬁwmaﬁmmaﬁmﬁmyﬂﬂﬁm. (RTorE fawm)
mmﬂ,#ﬁﬁﬁaﬁsﬁﬁw&nﬂmmaﬂmﬁ.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

Fafafas gafg 313/ Order relating to :

(@) |89 & &9 | a1gifae a1% A,

(a) |any goods exported

@) mﬁmmﬁﬁwmﬂmwﬁhﬂwﬁmmwmmmﬁqmm
mwwmwmmmﬁwﬁ%fmmﬂfﬁawmaaﬁwmwmwmwm
T AT B AT F ifErd e | o a.

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
(b) |unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

() | Hrres sfufram, 1962$arwmxamaﬂﬂiann=ramqwﬁm’féimwamﬁa?
feraft,

(¢) |Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

3. Mﬁmmaﬁﬁﬁnﬁﬁmﬁaﬁﬁﬁﬁﬁgmﬁm@mmmmwﬁm
®1 STt SR 39 & Wiy Prefafea srmrg gaw @3 @ity ;

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

() Hﬂ‘c‘uﬁm,mm%mﬁ.s&ri{a‘h%amﬁﬁﬂmmwmwsﬁmaﬁ4m,
Rt e oft & warw 4% @ anreg g Ree am @ TRk

(@) | 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

(W) | WS SXATA & SfeTal WY A AW BT 4 W, 41 @l

(b) | 4 copies of the Order-in-Original, in addition to relevant documents, if any

(M | gAer & fg sndea @1 4 ufaai

(c) | 4 copies of the Application for Revision.

(9) | TIE 1 R B3 & Fg Ao STURTT, 1962 @y1 gnfea) 7 Fuffa ok o
3 THle, By, que, et oz fafdy me & i & st omar 2 9 . 200/-(FUT &Y | 7)1
©.1000/-(FUT Teb §HR AT ), W1} wrovan €, & wr FRra yama= & yaifore g 2.enis
aﬂauﬁw.uﬁw,nﬁnwm,wwﬁs&ﬂﬂﬁrmmwmmmﬂm
ﬁm@ﬁW%mﬁﬁ.zw;-muﬁwmé&fﬁass‘f?ﬁméimff?.mow-

(d) | The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

4. | w5 9.2 T gfaa Aradl & Sfaral o qHdl & 9 R H afe BIs ofed 39 e ¥ Hied
Ty &3 8 a1 a W qfufmy 1962 F a4t 129 T (1) & g i Hus A
Hraryes, $T IaE Yoo AR a7 F e ofiavu & wry Fafaf@a ud w st o
THd €

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address :
HHaTeIed, Hog IdTE Yo d §al BT (Ul | Customs, Excise & Service Tax Appellate
Sifeyeeor, ufyedt ety dig Tribunal, West Zonal Bench

g3 o, TgaTl ya, e fRuTR ge, | 2~ Floor, Bahumali Bhavan,

3ERd], 3{gHaEG-380016
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

5. | ST SfurTan, 1962 @1 4RI 129 T (6) & =, HHes Sfuad, 1962 HT 4T 129
T (1) & = e & wry Fufaf@a g dou 817 =fee-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

(@) | ofdTd § SR AT A i8] (] ST ATUHTR g1 HI T4 Yewh SR TS YT T
g1 €3 B TOH Uig AT ©UY I1 IHY $H B dl Uh gWR .

(a) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

@) | ordta @ grrad ArEa 3§ wgl (! GIATSe AUl gIR1 JiT 741 e IR TS qUT Il
a1 48 @ I A Ufe e EuU ¥ oftrs @) dfed vud varw @@ ¥/ o4fus 7 8 o) ui" g
¥y

(b) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

M) | ot @ Wt AnTa A wgl [od] ST TSR gIRT AT 74T Yedb SR AT qdT T
g1 €8 @1 THH U9y a9 ¥ UT § AU ) dl; ¥ Wk U,

where the amount of duty and interest demanded and penalty levied by any officer of
(c) Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

@) | 59 e & fava S0 & G, 7 7T Yeb B 10% el B U, og] Lob 41 Yeb U9 &S (441G A ¢, W1 48 b 10%
3 B W, g1 Paa <3 Qarg A 2, sydia v 9w )

(d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or |
duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

6. | Iaa SUTTTH @] YR 129 (U) & Ai7id SfOTel UUDR0 & Ha GTdX YD 31dgd T3- (F)
A MW & fau a7 Taferd) B quRA & e a1 et s v & g fag e srdie - - sryar
gm@émmﬁmmmﬂqasmmm%mum%mmwmm

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Latiyal Handicrafts Pvt.
Ltd., P. No. SPL-1, 2nd Phase, RIICO Ind. Area, Boranada, Jodhpur, Rajasthan-
342008, (hereinafter referred to as the ‘Appellant’) in terms of Section 128 of the
Customs Act, 1962, challenging the Order-in-Original no. MCH/32/AC/KRP/Gr
3/2024-25 dated 23.04.2024 (hereinafter referred to as ‘the impugned order’)
passed by the Assistant Commissioner, Customs House, Mundra (hereinafter

referred to as the ‘adjudicating authority’).

2 Facts of the case, in brief, are that the appellant had filed a Bill of
Entry No. 3089773 dated 10.03.2021 for import of "Clear Glass Sheet Super
White (DIA 1200MM Thick 1SMM) for Table" classifying the same under CTH
70200090. The Appellant had paid the IGST @ 12% on the above mentioned item
as prescribed under Sr. No. 11179 (Schedule-II) of Notification No.
001/2017(IGST) dated 28.06.2017. Vide Notification No. 43/2017- IGST dated
14.11.2017 a new entry under Sr. No. 195A in Schedule III has been inserted.
The Appellant had paid the IGST @ 12% as per Sr. No. 11179 (Schedule 11) of
Notification No. 001/2017 (IGST) dated 28.06.2017 on the item imported i.e.
"Clear Glass Sheet Super White (DIA 1200MM Thick 15MM) for Table". In view
of the above, there are two sets of IGST Rates i.e. 12% and 18% under Sr. No.
179 of Schedule II and Sr. No. 195A of Schedule 111 of Notification No. 001/2017
(IGST) dated 28.06.2017 respectively and Sr. No. 195A of Schedule III excludes
such description of goods which are covered by Sr. No. 179 of Schedule - II.
Further, Heading 7020 has a total of Six Tariff items. As per the notification, it
is clear that three CTH 70200011 (Globes for lamps and lanterns), 70200012
(Founts for kerosene wick lamps) and 70200021 (for lamps and lanterns) are
covered by Sr. No. 179 of Schedule II of Notification No. 001/2017 (IGST) dated
28.06.2017. CTH 70200019, 70200029 and 70200090 are covered under Sr. No.
195A of Schedule I1I of Notification No. 001/2017 (IGST) dated 28.06.2017.

2.1 [t was observed that Appellant imported "Clear Glass Sheet Super

White (DIA 1200MM Thick 1SMM) for Table" classifying the same under CTH
70200090 and paid IGST @ 12% as prescribed under Sr. No. 11179 (Schedule I1)
of Notification No. 001/2017 (IGST) dated 28.06.2017, however, as per the above
reasoning the CTH 70200090 is specifically covered under Sr. No. 195A of
Schedule III of Notification No. 001/2017 (IGST) dated 28.06.2017 which
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prescribes 18% IGST on the imported goods. Accordingly, the Appellant has
short paid the IGST of Rs. 92,072/- in respect of the Bill of Entry No. 3089773
dated 10.03.2021.

2.2 It appeared that the Appellant has willfully mis-stated the facts &
wrongly availed IGST benefit to pay lower IGST by categorizing its goods under
Serial No. Sr. No. 11179 (Schedule II) of Notification No. 001/2017 (IGST) dated
28.06.2017 which prescribes IGST duty @ 12% whereas the goods attracts IGST
@ 18% under Sr. No. 195A of Schedule III of Notification No. 001/2017 (IGST)
dated 28.06.2017 as amended vide Notification No. 43/2017-IGST dated
14.11.2017. In the light of the documentary evidences, as brought out above and
the legal position, it appeared that a well thought out conspiracy was hatched
by the Appellant to defraud the exchequer by adopting the modus operandi of
mis-declaring the IGST Sr. No. II179 (Schedule II) of Notification No. 001/2017
(IGST) dated 28.06.2017 of the goods imported instead of Correct Sr. No. 195A
of Schedule III of Notification No. 001/2017 (IGST) dated 28.06.2017.

2.3 It was apparent that the Appellant was in complete knowledge of the
correct nature of the goods nevertheless, the Appellant claimed undue benefit of
lower IGST Rate under Sr. No. 11179 (Schedule II) of Notification No. 001/2017
(IGST) dated 28.06.2017 for the said goods which prescribes duty @ 12%.
However, IGST @ 18% is applicable on the imported goods under Sr. No. 195A
of Schedule III of Notification No. 001/2017 (IGST) dated 28.06.2017. In the
instance case, the Appellant intentionally abused this faith placed upon it by the
law of the land. Therefore, it appeared that the Appellant has wilfully violated
the provisions of Section 17(1) of the Act in as much as Appellant has failed to
correctly self-assess the impugned goods and has also wilfully violated the
provisions of Sub-section (4) and (4A) of Section 46 of the Act. Therefore, the
goods having assessable value of 11,53,772/- (Rupees Eleven Lakhs Fifty-Three
Thousand Seven Hundred and Seventy-Two only) imported vide Bill of Entry No.
3089773 dated 10.03.2021 appeared liable for confiscation under Section
111(m) of the Customs Act, 1962. It appeared that the Appellant wilfully claimed
undue benefit for the impugned goods resulting into short levy of duty. Further,
it appeared that in respect of the Bill of Entry No. 3089773 dated 10.03.2021
such wrong claim of lower IGST Rate on the part of the Appellant has resulted
into short levy of duty of 92,072 /- (Rupees Ninety Thousands and Seventy-Two
Only) which is recoverable from the Appellant under the provisions of Section

28(4) of the Customs Act, 1962 along with interest as applicable under Section
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28AA of the Act. For such act of omission and commission, the Appellant has

rendered themselves liable to penalty under Section 112(a)(ii)/114A of the
Customs Act, 1962,

2.4

In view of foregoing, M/s. Latiyal Handicrafts Pvt. Ltd., P. No. SPL-

1, 2nd Phase, RIICO Ind. Area, Boranada, Jodhpur, Rajasthan - 342008 were
Issued show cause notice dtd. 27.10.2023 as to why: -

.

iv.

2.5

order:

The goods having assessable value of 11,53,772/- (Rupees Eleven
Lakhs Fifty-Three Thousands Seven Hundred and Seventy-Two only)
covered under Bill of Entry No. 3089773 dated 10.03.2021 should not
be held liable for confiscation under Section 111(m) of the Customs Act,
1962;

IGST Rate @12% at Sr. No. 11179 (Schedule II) of Notification No.
001/2017 (IGST) dated 28.06.2017 on the goods should not be denied
and the same should not be re-assessed at correct rate of IGST @18%
under Sr. No. 195A of Schedule III of Notification No.001/2017 (IGST)
dated 28.06.2017;

The differential duty worked out as 92,072/- (Rupees Ninety thousands
and Seventy-Two Only) for Bill of Entry No. 3089773 dated 10.03.2021
should not be recovered under Section 28 (4) of the Customs Act, 1962
along with applicable interest thereon as per Section 28AA of the

Customs Act, 1962, as applicable.

Penalty should not be imposed upon them under Section 112(a)
(ii)/ 114A of the Customs Act, 1962,

Consequently, the Adjudicating Authority passed the following

He held that the goods having assessable value of 11,53,772/-
(Rupees Eleven Lakhs Fifty-Three Thousands Seven Hundred and
Seventy-Two only) covered under Bill of Entry No. 3089773 dated
10.03.2021 were liable for confiscation under Section 111(m) of the
Customs Act, 1962. However, he gave the Appellant an option under

Section 125 of the Customs Act, 1962 to redeem the same on payment
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of Redemption Fine of Rs. 1,25,000/-(One Lakh Twenty Five

Thousand only)

ii. He ordered to recover the differential duty of as 92,072/- (Rupees
Ninety Thousands and Seventy-Two Only) for Bill of Entry No.
3089773 dated 10.03.2021 along with applicable interest thereon as
per Section 28AA of the Customs Act, 1962.

iii. He imposed a penalty of 92,072/- (Rupees Ninety Thousands and
Seventy-Two Only) under Section 114A of the Customs Act, 1962.

3. SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned order, the Appellant has filed the present

appeals wherein they have submitted grounds which are as under:-

3.1 The appellant has submitted that vide impugned OIO, the demand
of differential IGST has been confirmed invoking extended period of time after
holding that the appellant had willfully mis-stated the facts and wrongly availed
IGST benefit. But the appellant had not mis-stated any facts. The description of
goods given in BOE is .as per invoice and Bill of leading etc. The benefit of
notification No. 1/2017-IGST was claimed in the BOE against imported goods.
Claiming of benefit of any notification involves interpretation issue where

suppression of misstatement cannot be alleged.

3.2 Even otherwise also, the appellant was eligible for availing of input
tax credit of differential IGST which could have been used for paying output GST
liability or since the appellant is exporting their entire goods almost, therefore,
could have also got refund of the same on export of their final products. Under
these circumstances, the appellant could not be burdened with the allegation of
‘ suppression of mis-statement of facts with intend to evade duty. Therefore, the
‘entire demand confirmed invoking extended period of time is hit by limitation.

|

3.3 Even otherwise also since the imported goods were released without
any bond and since the goods are not available, therefore, the imported goods in
question are not liable for confiscation as per decision given by the Hon'ble
Tribunal in the case of Mercantile India Vs. CC 2007 (214) ELT 540 (Trib.) and
by the Tribunal in the case of Munjal Showa Ltd. Vs. CECE 2008 (86) RLT 530
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(Trib.) In the case of MS Shiv Krupa Insat Pvt. Ltd. Vs. CCE 2009 (235) E.LT 623
(Trib.L.B) it was held by the Larger Bench of the Hon'ble Tribunal that goods are
not liable for confiscation and fine cannot be imposed when goods are not
available for confiscation. Identical issue was considered in CC Vs. Raja Impex
Pvt. Ltd. 2008 (229) E.L.T. 185 (P&H) and such order is binding - High Court in
said order held that redemption fine in lieu of confiscation was not impossible
when goods were allowed to be cleared without execution of bond/ undertaking -
Similar view taken by Tribunal also in 1999 (112) E.L.T. 400 (Tribunal) and
affirmed by Supreme Court (2005 (184) E.L.T. A36 (S.C.J).

PERSONAL HEARING:

4. Personal hearing was granted to the Appellant on 12.06.2025,
following the principles of natural justice wherein Shri O P Agarwal, Chartered
Accountant appeared for the hearing and he re-iterated the submission made at
the time of filing the appeal and also requested to condone the delay in filing the
appeal by two days.

DISCUSSION AND FINDINGS:

S, I have carefully gone through the case records, impugned order
passed by the Assistant Commissioner, Customs House, AP & SEZ, Mundra and

the defense put forth by the Appellant in their appeal.

5.1 On going through the material on record, I find that following issues

required to be decided in the present appeals which are as follows:
(i) Whether the delay of 3 days in filing the appeal should be condoned.

(ii) Whether the invocation of the extended period of limitation under Section

28(4) of the Customs Act, 1962, is legally sustainable.

(1i1) Consequently, whether the demand for differential IGST, confiscation of

goods, and imposition of penalty under Section 114A are sustainable.

5.2 The Appellant has sought condonation of a delay of 3 days beyond
the maximum permissible period of 60 days. The reason cited is that the

the Chartered Accountant who was to prepare the appeal was suffering from
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fever and acute throat infection and was confined to bed from 25.04.2024 to
27.04.2024. Section 128 of the Customs Act, 1962, provides for a period of sixty
days for filing an appeal, with a further grace period of thirty days if sufficient
cause is shown for the delay. In this case, the appeal was filed with a delay of 3
days beyond the initial sixty-day period, but within the condonable 30 day
period. While parties are expected to exercise due diligence, minor delays
attributable to administrative oversights, especially when the appellant acts
promptly upon discovering the issue, are generally condoned by appellate
authorities to ensure that justice is not denied on mere technicalities.
Considering the explanation provided, which indicates no deliberate inaction or
gross negligence, I find that the Appellant has shown "sufficient cause" for the
delay. Therefore, the condonation of delay is allowed in the interest of natural

justice.

5.3 The central point of contention for the demand of differential IGST
is the invocation of the extended period of limitation under Section 28(4) of the
Customs Act, 1962. This section allows for a demand period of five years where
any duty has not been levied or has been short-levied, or interest has not been
paid, or has been short-paid or erroneously refunded, by reason of "collusion or
any wilful mis-statement or suppression of facts" by the importer or exporter.
The Revenue's allegation is that the Appellant "had deliberately claimed the
benefit of notification No. 1/102170-IGST with an intend to evade payment of
duty”. This implies willful mis-statement or suppression of facts. However, the
Appellant has put forth two strong arguments against the invocation of the

extended period:

» Interpretation Issue: The Appellant claims that the dispute is one of
interpretation regarding the applicability of Notification No. 001/2017
(IGST) vs. Notification No. 43/2017 (IGST). They argue that "claiming of
benefit of any notification involves interpretation issue where suppression
of mis-statement cannot be alleged'. The Hon'ble Supreme Court in
Continental Foundation Jt. Venture vs. CCE [2007 (216) ELT 177 (SC)], it
was held that "mere construction of the word 'suppression' cannot be
stretched to include such an omission." The element of mens rea is crucial
for invoking the extended period. If the Appellant had a bona fide belief in

their classification /rate, even if incorrect, mens rea is absent.
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e Availability of Input Tax Credit (ITC): The Appellant argues that even if
differential IGST was payable, they were eligible for Input Tax Credit (ITC)
of this amount, which could have been utilized for paying output GST

liability or claimed as a refund on export of their final products.

5.4 The adjudicating authority's finding that the Appellant "willfully
mis-stated the facts and wrongly availed IGST benefit" appears to be a conclusion
drawn without adequately addressing the Appellant's contentions regarding
interpretation and ITC availability. The mere fact that a different interpretation
of a notification exists, or that a lower rate was claimed, does not automatically
translate into "willful mis-statement" or "suppression of facts" warranting the
extended period. The burden to prove mens rea for invoking the extended period
lies squarely on the Revenue, and this burden is not discharged by simply stating
that the benefit was "wrongly availed" or "deliberately claimed" without concrete
evidence of an active, deliberate, and fraudulent intent to evade duty, especially

when the duty is creditable.

5.5 Given the nature of the dispute (interpretation of notification) and,
more importantly, the Appellant's eligibility for ITC on the differential IGST, the
essential element of mens rea (intent to evade duty) required for invoking the
extended period under Section 28(4) is absent. Therefore, the demand for
differential IGST falls within the normal period of limitation (two years). Since
the SCN was issued on 27.10.2023 for a Bill of Entry dated 10.03.2021, the
demand is clearly beyond the normal period of two years. Therefore, this
appellate authority finds that the invocation of the extended period of limitation

under Section 28(4) of the Customs Act, 1962, is not legally sustainable.

5.6 Since the demand for differential IGST is found to be time-barred
due to the non-applicability of the extended period of limitation, the entire
demand of 292,072 /- along with interest, as confirmed by the impugned order,

1s not sustainable.

6. In view of the detailed discussions and findings above, 1 pass the

following order:

(i) The invocation of the extended period of limitation under Section 28(4)
of the Customs Act, 1962, for the demand of differential IGST is hereby
set aside, as the conditions of "willful mis-statement" or "suppression

ST
S
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of facts" are not met, particularly given the interpretational nature of

the dispute and the Appellant's eligibility for Input Tax Credit.

(i) Consequently, the demand for differential IGST amounting to
92,072 /- along with interest, as confirmed by the impugned Order-in-
Original No. MCH/32/AC/KRP/Gr.3/2024-25 dated 23.04.2024, is

hereby set aside as being time-barred.

The appeal filed by M/s. Latiyal Handicrafts Pvt. Ltd. is hereby allowed with

consequential benefits, if any, as per law.

Commissioner (Appeals),

/ 'f-.':“j z |
.r‘.f_: ;"‘ \\’é? L
;M‘, )\ Heafaa/ATTES =0 )
EE_-. | g' (AMIT GUPTAY
- —rt wh.ardw IPRERINTENDENT 1581

W aees (o). sreron: Customs, Ahmedabad
*O‘MS \APFEALS), AHMEDARAD
F. No. S/49—88/CUS/MUN/2024-2}/’ Date: 08.08.2025
L85

By Registered post A.D/E-Mail
To,

M/s. Latiyal Handicrafts Pvt. Ltd.,
P.No.SPL-1, 2nd Phase, RIICO Ind. Area,
Boranada, Jodhpur (Raj.) - 342008.

Copy.to:
The Chief Commissioner of Customs, Ahmedabad zone, Custom House,
Ahmedabad.

2 The Principal Commissioner of Customs, Custom House, Mundra.

The Assistant Commissioner of Customs, Custom House, Mundra.
4. Guard File.
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