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1. Td qftd errtrt €qfud o] fr:{@' rEH fu:qr qror Br

This order - in - original is granted to the concerned free of charge.

2, qfr at$ qfr gq e{fio elltqr * c'Rigg t d co dqruw- erftr M rs82b Fqq
6(1) &'qTs{ qbd sqlruE eduffiq Ls62 o1 qRr 12eA(1) b effid qqd s ( s-q qR
qM q +a FdTq rrq qd qr G{fif, Fq q?Filr A-

Any person aggrieved by this Order - in - Original may file an appeal under
Section 129 A (t) (a) of Customs Act, 1962 read with Rule 6 (1) of the Customs
(Appeats) Rules, Lg82 in quadruplicate in Form C. A. _3 to:

'€ilfr Ednii \td mrTr !m ofu +{ro,T srft#q srftolTr, qftrq cil-{ril fi6, 2,,affis,
qgqrft ffi, ritrfr frs tiiqrt-s, Frehrn Bq + ql-s, ft1efqq-q frs srfus;
El6rlqlink[-380 004" 36Customs Excise & Senrice Tax Appellate Tribunal,
West Zonal Bench, 2od floorr Bahumali Bhavan, ManJushrt Mill Compound,
Near Girdharnagar Bridge, Girdharnagar po, Ahmedabad ggo oo4.,

3. sm erfte q6 entqr mo1E{i-fiq*{qEfr.fT{qrRddelsilfrqFqr
Appeal shall be filed within three months from the date of communication of this
order.
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qtuT, q|TRsr ?ls qfu fln 5]Tq q Gdtrs-fi-d rdrs mEr Fqq t 6-q l{fu A 1o,ooo/-
vq$ ot {co. frqz or *qT lTFq vSEem, 6s qrq qr q-rR FIRT crq FlA q sdUo.

ffin dt {@'o'I UqaH €u'stfrd dq sndf{d Eq;m fu sonm IFrqR &-qa q tqu'sfid-

Rro wn q{ Rr-d ffi rfr {TSq?-d il*. oT gfi qrruqr q{ ils' qm b qTtqir € g{-flq fuqr
qlqnlTl

Appeal should be accompanied by a fee of Rs. 1000/- in cases where duty,
interest, fine or penalty demanded is Rs. 5 lakh (Rupees Five lakh) or less, Rs.

5000/- in cases where duty, interest, fine or penalty demanded is more than Rs.

5 lakh (Rupees Five lakh) but less than Rs.50 lakh (Rupees Fifty lakhs) and
Rs.10,0O0/- in cases where duty, interest, fine or penalty demanded is more
than Rs. 5O lakhs (Rupees Fifty lakhs). This fee shall be paid through Bank Draft
in favour of the Assistant Registrar of the bench of the Tribunal drawn on a
branch of any nalsonaJized bank located at the place where the Bench is
situated.

s. atm G{fid q{ qfqteiq {ffi erfBFw &'rea s/- sq& qilC ihts erq qEfu qq} qrq

Timr .]tteqf et sF w .rr{qfr 1, qrrrrcl-rr {c,{- efqfrqs, 1 870 &' rr( ti'-o }' a6a Fqfkd
o.so ie Efr qo- qrqrcrq {@'RTrrr {FT 6TII qrRqr

The appeal should bear Court Fee Stamp of Rs.S/- under Court Fee Act whereas
the copy of this order attached with the appeal should bear a Court Fee stamp
of Rs.0.5O (Fifty paisa on\r) as prescribed under Schedule-I, Item 6 of the Court
Fees Act, 1870.

6. qfrf, flq{ &'wu sqET Ers/ gqtrr Gnfr b UTdTq o-r rrru €eu fr;ql wn qrFtr
Proof of payment of duty/fine/penalty etc. should be attached with the appeal
memo.

T. q$-d qq-d or-A rrirq, dqr{cff- ledfq frqq, 1eB2 sif{ cESrAr pfirq frqq, resz
qrfr qmd fr qrcq fuq qrr qrRqr

While submitting the appeal, the Customs (Appeals) Rules, 1982 and the
CESTAT (Procedure) Rules 1982 should be adhered to in all respects.

8. {s ene$ b R-oe e{Sc fu on-oi {is'qT Ttr eil{ gqfu fr-drd fr d, erc{Er drs fr, q6i
a,-oc qFfqT Eq"K fr d, qrqrffoqur fr'sqer qiq {w. 6r r.so/o UrrdTq trT{r dqTr

An appeal against this order shall lie before the Tribunal on pa5rment of 7.5o/o of
the duty demanded where duty or duty and penalty are in dispute, or penalty,
where penalty alone is in dispute.
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BRIEF FACTS Otr'THE CASE

Whereas, speci{ic intelligence developed denoted that M/s. Jaiman Metalloys
LLP (hereinafter also referred to as the said Importer') having its registered address
as 1176, Ilth Floor, CS1487, Prasad Chambers, Tata Road, No.2 Roxy Cinema,
Mumbai 400004 has evaded the payment of Anti-Dumping duty applicable on
imports of Stainless Steel Pipes & Tubes after the issuance of Notification no.
3112}22-Customs (ADD) dated 20-12-2022. T}:e import has been made under Bill
of Entry No. 3817867 dated 2O-I2-2O22.

2. The applicability of the Anti-Dumping Duty is on Stainless Steel Pipes &
Tubes having its origin from China or exported from China and having dimensions
with diameter up to and including 6 NPS, or comparable thereof in other unit of
measurement, whether manufactured using hot extrusion process or hot piercing
process and whether sold as hot finished or cold finished pipes and tubes, including
subject goods imported in the form of defectives, non- prime or secondary grades. It
may be noteworthy to highlight that 6 NPS is equal to 168.3 mm.

3. Whereas, the said consignment of Bill of Entry No. 3817867 dated 20-12-
2022 was cleared for home consumption through Out of Charge dated 2l-I2-2O22
and without pa5rment of Anti-Dumping Duty imposed. Further details in respect of
the import is as under:

3.1. Whereas, the processing of the consignment under Bill of Entry No. 3817867
dated 20-12-2022 was initiated and completed on the following dates:

M/s. Jaiman Metalloys LLP

1116, 11th Floor, CS1487, Prasad Chambers, Tata
Road, No. 2 Roxy Cinema,
Mumbai 4OOOO4

03 150 19034

3877 867 dated 20-12-2022

Stainless-Steel Seamless Pipes (Grade S3275O)

28258 Kgs.

FSCUB167267

Mls. Zhejiang Xintondga Special Steel Mfg. Co.
Ltd., No. 2O9, Ruiyang Road, Xiping Street,
Songrang County, Lishui City, Zhejiang Province,
China.
China PR

HBO 10578-1 dtd. 20-12-2022

cosuwzug97 245 dtd. 23- 1 r -2022

{ 83.55 (vide Notification No. 1O9/2O22 - Customs
(N.T.) New Delhi, dated 1.5-12-2022 bearing F.No.
468/01" /2O22-Cus.V) effective from 16-12-2022
(applicable rate of exchange)
{ 83.70 (vide Notification No. O2l2O23 - Customs
(N.T.) New Delhi, dated O5-OI-2O23 bearing F.No.
468 I O I I 2023 -Cus.V) effective from 06 -O I -2023

Name of Importer

Address of Importer

IEC No.

Bill of Entry No.

Description of Goods (as
declared)
Quantity
Container No

Supplier

Country of origin

Commercial Invoice No.

Bill of Lading No

Rate of exchange

Rate of exchange
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18-t2-2022

20-12-2022

20-72-2022

20-12-2022

27-1.2-2022

2t-12-2022

Vessel Inward Date

Appraising date

Audit date

Assessment date

Duty payment date

Out of charge date

cEN/ADJ / COMM / 6 16 / 2023 -Adjn-O / o Pr Commr-Cus-Mundra

3.2. Whereas, the details especialiy the dimensions of the goods viz. Stainless Steel
Seamless Pipe as mentioned in the packing list attached with the Commercial
Invoice No. HBO10578-1 dated 2O-I2-2O22 is as under:

Quantity
lkEs.l
1906

2497

3308

5453

4101

959

3404

3487

3i43

2425,4

Outer Diameter of the Stainless Steel Seamless Pipes

33.4 x 2.77

33.4 x 3.38

42.2 x 2.77

42.2 x 3.56

60.3 x 5.54

88.9 x 4

BB.9 x 5.49

88.9 x 8.56

114.3 x 8.56

TOTAL

S. No.

1

2

3

4

5

6

7

8

9

4. Whereas, Section 15 of the Customs Act, 1962 stipulates the date for
determination of rate of duty and tariff valuation of imported goods. For sake of
convenience, Section 15 is reproduced hereunder:

Section 15. Date for determination of rate of duty and tariff valuation of
imported goods. -
(1) [fhe rate of dutg and tariff ualuation, if ang, applicable to any imported
goods, shall be the rate and ualuation inforce, -

(a) in the case of goods entered for home consumption under Section 46,
on the date on which [a bill of entry in respect of such goods is presented
under that sectionl;
(b)
(c) in the case of ang other goods, on tlrc date of pagment of dutg:
[Proutded that if a bill of entry has been presented before the date of
entry inwards of the uessel or the arriual of the aircraft [or the uehicle] bg
which the goods are imported, the bill of entry shall be deemed to haue
been presented on the date of such entry inwards or the arriual, as the
case mag be.l

(2) The prouisfons of this section shall not applA to baggage and goods imported
bg post.

5. Whereas, the date for determination of rate of duty and tariff valuation of
imported goods shall be the rate and valuation in force, in the case of goods entered
for home consumption under Section 46 of the Customs Act, 1962 i.e. on the date
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of which a Bill of Entry in respect of the imported goods has been presented. In the
instant case, the date of presentation is recognised as 20-12-2022.

6. Whereas, Anti-Dumping Duty was made effective under Notification No.

3Il2}22-Customs (ADD) dated 20-12-2022vtde G.S.R. No.890(E) on 20-12-2022.
It is provided that Anti-Dumping Duty is hereby imposed on Stainless-Steel
Seamless Tubes and Pipes when the subject goods are originating in the countries
as specified in the corresponding entries in column (4), exported from the countries
as specified in the corresponding entries in column (5), produced by the producers
as specified in the corresponding entries in column (6), and imported into India, an
anti-dumping duty at the rate equal to the amount as specified in the corresponding
entries in column (7), in the currency as specified in the corresponding entries in
column (9) and as per unit of measurement as specified in the corresponding entries
in column (8), of the Table incorporated therein. For sake of ready reference, the
relevant columns of the Table incorporated in Notification No. 3712}22-Customs
(ADD) dated 20-12-2022 in respect of the goods with the country of Origin of goods
as "China PR' denoted hereafter:

6.2. Further, para2 of the Notification No. No. 3l12O22-Customs (ADD) dated 20-
I2-2O22 provides that -

"The anti-dumping dutg imposedunder this notifrcation shall be effectiue
for a period of fiue Aears (unless reuoked, superseded or amended
earlier) from the date of publication of this notifi.cation in the Offtcial
Gazette, and shall be pagable in Indian cttrrencg."

Currency

tel
USD

USD

USD

USD

USD

USD

USD

USD

USD

USD

USD

Unit

t8l
MT

MT

MT

MT

MT

MT

MT

MT

MT

MT

MT

Amount
of ADD
t7l
714

BB6

1,492

1,005

3, 191

Nil

Ni1

Nil

Nil

3,801

3,801

Producer

6
Zhejiang Bangnuo Steel Pipe
Co., Ltd.

Zhejiang HongQuan Stainless
Steel Co., Ltd. and Zhejiang
Yinlong Stainless Steel Co., Ltd.
and Zhejiang Yinlai Steel Tube
Co., Ltd.
Wenzhou Sodo Stainless Steel
Manufacturing Co., Ltd.

Zhejiang Huatian Stainless
Steel Manufacturing Co., Ltd.

ZhejiangYi Jia Wang Steel Tube
Co., Ltd.
Zhejiang Jiuli Hi-Tech Metals
Co., Ltd.
Huadi Steel Group Co., Ltd.

Jiangsu Wujin Stainless Steel
Pipe Group Co., Ltd.
Zhejiang Tsingshan Steel Pipe
Co., Ltd.
Any producer other than serial
number I to 9
Any

Country of export

t5l
Any country
including China PR

Any country
including China PR

Any country
including China PR

Any country
including China PR

Any country
includins China PR
Any country
includine China PR
Any country

Any country
includins China PR
Any country
including China PR
Any

China PR

s.
No.

1

2

3

4

5

6

7

8

9

10

11.
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Additionally, it is also explained therein, that -

"For the pu?oses of thi.s notification, rate of exchange applicable for the
purposes of calculation of such anti-dumping dutg shall be the rate which
is specified in the notification of the Gouernment of India, Ministry of
Finance (Department of Reuenue), issuedfromtime to time, in exercise of
th€ powers conferred bg Section 14 of the Customs Act, 1962 (52 of
1 962 ), and the releuant date for the determination of the rate of exchange
shall be the date of presentation of the bill of entry under Section a6 of
the said Act."

7.L Anti-Dumpins Dutv

7.L.L Whereas, as per the provisions of the Notification, Serial No. 11

provides that when the Country of Origin is China PR, the Country of Export is
China PR and any producer of China has manufactured the goods, Anti-Dumping
Duty @ 3801 USD per MT is leviable on all such goods. The sarne notification very
specificaliy stipulates that the Anti-Dumping Duty shall be effective from the date of
publication of the notification in the Official Gazelte and the notification has been
published vide G.S.R. No. 890(El on 20-12-2022. As the date of presentation of the
import under Bill of Entry No. 3817867 being 2O-I2-2O22 and the vessel inward
being 18-12-2022, t1ne applicable date of rate of duty and tariff valuation of imported
goods sha-Il be the rate and valuation in force, in the case of goods entered for home
consumption under Section 46 of the Customs Act, 1962 in terms of para 2 of
Section 15 of the Customs Act, 1962.In the instant case being 2O-I2-2O22, the date
on which a Bill of Entry in respect of the imported goods has been presented. The
Notification also provides an add-on to the description of goods viz. Stainless Steel
Seamless Tubes and Pipes that "Sfainless-Steel Seamless TLbes and Hpes with
diameter up to and including 6 IVPS, or comparable thereof in other unit of
measurement, w|rcther manufacfured using hot extrusion process or hot piercing
process and whether sold as hot finished or cold ftnished pipes and tubes, including
subject goods imported in the form of defectiues, non- prime or secondary grades.

7.L.2 Whereas, the goods contained in the instant Bill of Entry have an outer
diameter less than 168.3 mm, thus, all the goods weighing 28258 kgs. attract the
Anti-Dumping Duty as prescribed in Notification No, 3I12O22-Customs (ADD) dated
20-12-2022.

7.1.3. Whereas, the rate of exchange applicable for the purposes of calculation of
such anti-dumping duty shall be the rate which is specilied in the notification of the
Government of India, Ministry of Finance (Department of Revenue), issued from time
to time, in exercise of the powers conferred by Section 14 of the Customs Act, 1962
(52 of 19621, and the relevant date for the determination of the rate of exchange
shall be the date of presentation of the Bill of Entry under Section 46 of the said Act.
Thus, the rate of exchange applicable on the instant import being { 83.55 for each
USD in view of the rate being notified vide Notification No. IO9/2O22 - Customs
(N.T.) New Delhi, dated 15-12-2022 bearing F.No. 468/Ol/2O22-Cus.V) effective
from 16-12-2022. In view of the above narrations, the Anti-Dumping Duty in the
import under Bill of Bntry No. 3817867 dated 2O-L2-2O22 works out to Rs.
89,74,022 as follows:-
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7.2 Intesrated Tax (IGSTI [Section 3l7l of the Customs TariffAct. 19751

7.2.L.Whereas, it appears that non-payment of Anti-Dumping Duty, as discussed
hereinabove, has also resulted in short-pa5rment of Integrated Tax (IGST) on the total
assessable value arrived at by adding Anti-Dumping Duty (ADD) in the landed value,
for the purpose of calculation of IGST on imported goods and the differential amount
of IGST comes to Rs.16,15,324/- (being I8o/o of Anti-Dumping Duty amounting to
Rs.89,74,O22).

7.3. Thus, total amount of Customs Duty due to be recovered from the said
importer coms to Rs.1,05,89,346/- (ADD of Rs.89,74,O22/- + Differential IGST of
16,r5,3241 -).

8. Whereas, the said Importer's Bill of Entry No. 3817867 was {iled on 2O-I2-
2022 i.e. the date of Notification No. 3l-2o22-Customs (ADD) dated 2O-L2-2O22
coming into effect. The Vessel inward date being IB-I2-2O22,lhe date of filing the
Bill of Entry becomes the appropriate date for determination of rate of duty and tariff
vafuation of imported goods in terms of Section 15(1)(a) of the Customs Act, 1.962.

Now having filed the Bill of Entry on 20-12-2022, the rate of duty applicable on the
goods should have invariably included the Anti-Dumping Duty made effective in
terms of Notification No. sl-2}22-Customs (ADD) dated 2O-L2-2O22 along with all
other duties paid up by the said Importer. Moreover, the said Importer had made
the payment of tax through challan on 2I-72-2022, a day after the effectiveness of
Notification, thus, it had become the primary responsibility of the said Importer to
haveproperlyself-assessedthedutyintermsof Section iTof theCustoms Act,1962
and made the payment of Anti-Dumping Duty and differential IGST accordingly.

9. LEGAL PROVISIONS APPLICABLE IN THE CASE:
Apart from the stipulations and provisions narrated above at para 3 and 6,

the following provisions of law aiso appear to be relevant in the case of the import
under Bili of Entry No. 3817967 dated 20-12-2022:

SECTION 15 of the Customs Act, t9622 Date for determination of rate of duty
and tariffvaluation of imported goods. -

(1) ffhe rate of dutg] and tariff ualuation, if ang, applicable to ang imported
goods, shall be the rate and ualuation in force, -

(a) in the case of goods entered for home consumption under Sedion +6,
on the date on uhich [a bill of entry in respect of such goods is presented
under that sectionl;

(b) in the case of goods cleared from a wareLause under Section 68, on
the date on uthich a bitl of entry for home consumption in respect of such
goods is presented under that section;

(c) in the case of ang other goods, on the date of pagment of duty:

ADD
payable (in
il

89,74,O22

Conversion
rate
IUSD=INRI

1 = 83.55

ADD
payable

1,o7,4o9

ADD
applicable
lin USDI

3801
MT)

(per

Assessable
Value (CIFI
lin Rsl

958s48 1 / -

Quantity
(in Kgs.f

28,258
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Provid,ed. that if a bill of entry has been presented before the date of
entry inwards of the uessel or the arriual of the aircrafi s [or the uehicle]
bg uhich the goods are imported, the bill of entry shall be deemed to
haue been presented on the date of such entry inwards or the arriual, as
the case mag be.l

SECTION L7 of the Customs Act, L9622 Assessment of duty. -

(1) An importer entering ang imported goods under Section 46 or an exporter
entering ang export goods under Section 50, shal| saue as otLrcrwise prouided
in Section 85, self-assess fhe dutg, if ang, leuiable on such goods.

SECTION 28 of the Customs Act, L9622 Recovery of duties not levied or not
paid or short-levied or short- paid or erroneously refunded. -

(1) Where ang dutg has not been leuied or not paid or short-leuted or short-paid or
erroneouslg refunded, or ang interest pagable has not been paid, part-paid or
elToneouslg refunded, for anA reason otherthanthe reasons of collusion or anA witlful
mis-statement or suppression of facts,-

(a) the proper olficer shal[ utithin hao gears fromthe releuant date, serue notice
on the person chargeable uith the dutg or interest uthich has not been so
leuied or paid or which has been short-leuied or short-paid or to whom the
refund hr;,s erroneouslg been made, requiring him to show cause whg he should
not pag the amount specified in the notice;

Prodded that before issuing notice, the proper oflicer shall hold pre-notice
consultatlon uith the person chargeable with dutg or interest in such
mc,nner as mag be prescribed.;
(b) the person chargeable with the dutg or interest, maA paA before seruice of
notice under clause (a) onthe basis of,-
(i) hi.s own ascertainment of such dutg; or
(ii)the dutg ascertained bg the proper offi.cer,

the amount of dutg along with the interest pagable thereon under section
28AA or the amount of interest uthich has not been so paid or part-paid.

Provld.ed. that the proper officer shall not serue such show cause notice, where
the amount inuolued is /ess than rupees one hundred.

(2) The person uho has paid the dutg along with interest or amount of interest under
clause (b) of sub-section (1) shall inform the proper officer of such pagment in writing,
taho, on receipt of suchinformation, shall not serue ang notice under clause (a) of that
sub-section in respect of the dutg or interest so paid or anA penaltg leuiable under the
prouisions of this Act or the rules made thereunder in respect of such dutg or interest:

Provlded that uthere notice under clause (a) of sub-section (1) has been serued and
the proper officer is of the opinion that the amount of duty along with interest pagable
thereon under Section 2BAA or the amount of interest, as the case maA be, as specified
in the notice, ha.s been paid in full utithin thirtg dags from the date of receipt of the
notice, no penaltg shall be leuied and the proceedings against such person or other
persons to whom the said notice is serued under clause (a) of sub-section (1) shall be
deemed to be concluded.

(3) Where the proper officer is of the opinion that the amount paid under clause (b) of
sub-section (1) falls short of the amount actually pagable, then, he shall proceed to
fssue the notice as prouided for in clause (a) of that sub-section in respect of such
amount which falls short of the amount actuallg pagable in the manner specified
under that sub-section and the period of tuto Aears shall be computed from the date
of receipt of information under sub-section (2).

Page 8 of 29



GEN/ADJ / COMM / 6 16 / 2023 - Adjn- O / o Pr Commr-Cus- Mundra

SECTIOJV 28AA of the Customs Act, L9622 Interest on delaged paAment of dutg-
(1) Notwithstanding angthing contained in any judgment, decree, order or direction of
ang court, Appellate Tribunal or anA authoritg or in ang other prouision of this Act or
the rules made thereunder, the person, uho is liable to pag dutg in accordance with
the prouisions of Section 28, shall, in addition to such dutg, be liable to paid interest,
if ang, at the rate ftxed under sub-section (2), whether such pagment is made
uoluntarilg or afier detennination of the dutg under that section.

(2) Interest at such rate not below ten per cent. and not exceeding thirtg -six per cent.
per annum, as the Central Gouernment may, bg notification in the Official Ga-zette, fix,
shall be paid bg the person liable to pay dutg in terms of section 28 and such interest
shall be calculated from the first dag of the month succeeding the month in uthich the
duty ought to haue been paid or from the date of such elToneous refund, as the case
may be, up to the date of pagment of such dutg.

SECTION 46141of the Customs Act, L9622

@ n'Le importer while presenting a bill of entry shall make and subscribe to a
declaration as to the truth of the contents of such bill of entry and shall, in
support of suchdeclaration, produce to the proper officerthe inuoice, if ang, and
such other documents relating to the imported gaods as maA be prescibed.

Section 111. Confiscation of improperly imported goods, etc.

The following goods brought from a place outside India shall be liable to confiscation:

(m) fang goods uthich do not correspond in respect of ualue or in ang other particular]
utith the entry made under this Act or in the case of baggage with the declaration
mqde under section 77 [in respect thereof, or in the case of goods under trans-
shipment, with the declaration for trans-shipment refened to in the prouiso to sub-
section (1) of section 541;

Section 114A of the Customs Act, L962: Penalty for short-levy or non-lerry of
duty in certain cases. -

"Wtere the dutg has not been leuied or has been short-leuied or the interest has
not been charged or paid or has been part paid or the duty or interest has been
elToneouslg refunded bg reason of collusion or anA uilful mis-statement or
suppression of facts, the person utho is liable to pag the dutg or interest, as the
case maA be, as determined under Sub-section (8) of Section 28 shatl also be
liable to pag a penaltg equal to the dutg or interest so determined"

10. In response to Summons dated I3-O4-2O23, Shri Ashok Shah, Partner of M/s.
Jaiman Metalloys LLP had appeared for giving his statement under Section 108 of
the Customs Act, 1962 on 26-04-2023 (RUD-O1). In his statement he had interalia
stated that -

and Seamless/Welded Pipes;

Steel Seamless Pipes from China vide Bili of Entry No. 3817867 daled20-
r2-2022;
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2022 had imposed Anti-Dumping Duty on Stainless Steel Seamiess Pipes
from China PR;

relevant time as it was updated 4 to 5 days after the issuance of the
notification no. 31 1 2O22-Customs(ADD) dated 2O-I2-2O22.

judgement passed by the Hon'ble High Court of Gujarat in WP No. i i887
of 2019 involving M/s. Rasrasna Food Pvt. Ltd. The Importer has tried to
contend that the Honble Court had dismissed the appeal of the Union of
India holding that it cannot levy enhanced Customs Duty from the
Importers who had already presented the Bills of Entry for home
consumption before the time the enhanced rate was notified in the e-
Gazette.

consider their request, a demand notice under Section 28 of the Act be
issued so that they may seek legal remedies against such notice in terms
of the law as settled by the Supreme Court.

11. Whereas, elaborating the judgement of the Hon'ble High Court of Punjab and
Haqrana, it may be highlighted that the judgement invoives the issue related to
demand of duty subsequent to imposition of 2OOo/o vide Notification No. 5/2019-
Custom dated 16-02-20 19. The judgement speaks -

- about the contention of the Petitioner that duty payment challan was
generated prior to 8:45 PM on 16-O2-2OL9;

- that the import orders were placed before the supplier prior to 16-02-
2Ol9; the goods were received goods in India on or before 16-02-2019.
The impugned Notilication was issued/uploaded at 8.45 PM on 16-02-
2OI9 i.e. after the working hours.

- if the impugned notification is made applicable to them, it would amount
to retrospective application which is not permissible in law.

Thus, it was held that the Petitioners would be liable to pay duty as was
applicable at the time of filing of bill of entry coupled with the fact of the imported
goods having entered territory of India on 76-02-2019 prior to the issuance of the
impugned notification.

L2. Whereas, it is found during the course of investigation that despite -

2022 stipulating the applicability of Anti-Dumping Duty on imports of
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Stainless-Steel Seamless Tubes and Pipes with diameter up to and
including 6 NPS, or comparable thereof, wherever the goods are
originating in, or exported from China PR;

the noti{ication in the Official Gazelte as the notification has been
published vide G.S.R. No. 890(E) on 20-72-2022;

imported goods under Bill of Entry No. 3817967 dated 20-72-2022 being
entered for home consumption under Section 46, recognised as 20-72-
2022 in terms of Section 15 of the Customs Act, 1962;

The said Importer who was under the obligation -

i. in terms of Section 46 of the Customs Act, 1962, to present the Bill
of Entry No. 3817967 dated 2O-I2-2O22 by making and subscribing
to a declaration as to the truth of the contents of such bill of entry
and shall, in support of such declaration, produce to the proper
officer the invoice, if any, and such other documents relating to the
imported goods as may be prescribed, failed to do so;

ii. in terms of Section 17 of the Customs Act, 1962 for entering the
imported goods under the provisions of Section 46 of the Customs
Act, 1962 after self-assessing the duty, if any, leviable on such goods,

has failed to do so and;

thereby, evaded the payment of Anti-Dumping Duty on the goods viz. Stainless-Steel
Seamless Tubes and Pipes. Further, as per section 46(4), the importer who presents
a bill of entry shall ensure the accuracy and completeness of the information given
therein, the authenticity and validity of any documents supporting it and compliance
with the restriction or prohibition, if any, relating to the goods under this act or
under any other law for the time being in force. Section 17 (Il & Section 2 (2) of lhe
Customs Act, 1962 read with CBIC Circular No. 17 /2O1.I- Customs dated
08.04.20i 1 cast a heightened responsibility and onus on the importer to determine
duty, classification etc. by way of self-assessment. The importer, at the time of self-
assessment, is required to ensure that they declared the correct classification,
applicable rate of duty, value, benefit of exemption notifications claimed, if any, in
respect of the imported goods while presenting the Bill of Entry. Hence, Importer has
violated the provisions of section 46, 46 (aA) and section 17 of the Customs Act,
1,962 and rendered the goods iiable for confiscation under Section 111 (m) of the
Customs Act, 1962. Due to this act of omission/commission, the goods have been
rendered liable for confiscation, accordingly it also appears that the Importer is liable
to be penalized under section Il2(al of the Customs Act, 1962.

13. Whereas, as the Bill of Entry was filed on 2O-I2-2O22, the duty paid on 21-
I2-2O22 and the crux lying in the date of determining the rate and tariff, which
becomes 20-12-2022 with the date of payment of duty happening subsequent to the
issuance of the notification, the judgement of the Hon'ble Punjab and Haryana Court
cannot be made applicable to the instant case.

L4. Whereas, the said Importer failed to exercise option under Sub-section (2) of
Section 28 of the Customs Act, 7962 in as much as they did not voluntarily file any
intimation or come forward before the Department to pay up the applicable Anti-
Dumping Duty after being apprised about the levy of such Anti-Dumping Duty on
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Stainless Steel Seamless Pipes; this fact is evident, since, similar consignments
belonging/imported by the said Importer were kept on hoid for levying Anti-
Dumping Duty and a statement was recorded under Section 108 of the Customs
Acl, 1962.

15. The importer vide letter dated 27.04.2023 had in the last para to that
requested to issue demand notice, hence the pre-notice consultation was not
initiated towards to the importer.

16. Whereas, the Anti-Dumping Duty amounting to { 89,74,022 applicable in
terms of Notification No. 3112022-Customs (ADD) dated 2O-I2-2O22 and differential
IGST amounting to Rs.16,15,324/- on the goods imported under Bill of Entry No.

3817867 dated 2O-I2-2O22 h.aving not been paid/discharged by the said Importer
requires to be recovered under Section 28(1) of the Customs Act, 1962 as the same
Anti-Dumping Duty and differential IGST has not been paid/short-paid .

L7. Whereas, the said Importer having contravened the provisions of Section 17

of the Customs Act, 1962 in as much as failing to properly self-assessing the duty
involved in the import of the goods; contravened the provisions of Section 46 of
Customs Act, 1962 in as much as have failed to make and subscribe to a declaration
as to the truth of the contents of such bill of entry and failed to pay/discharge the
Anti-Dumping Duty amounting to { 89,74,022 applicable in terms of Notification
No. 3I/2O22-Customs (ADD) dated 2O-I2-2O22 and differential IGST amounting to
Rs.16,15,3241 - on the goods imported under Bill of Entry No. 3817867 dated 20-
12-2022 through suppression of facts and have made themselves liable for penalty
under the provisions of Section 114A of the Customs Acl, 1962 and liable to pay
interest under the provision of Section 28AA of the Customs Act, 7962.

18. Now, therefore, M/s. Jaiman Metalloys LLP having its office located at 1116,
l1tt'Floor, CS1487, Prasad Chambers, Tata Road, No.2 Ro>ry Cinema, Mumbai
400004 are hereby called upon to show cause within thirty days from the date of
receipt of this notice to the Adjudicating Authority i.e. the Pr. Commissioner of
Customs, Custom House Mundra having his office at 58, Port User Building,
Mundra Port, Mundra, Kutch, Gujarat-37o421 as to why:-

(i) The assessment in respect of Bill of Entry No.3817867 dated 20-1.2-2022
should not be rejected;

(ii) Anti-Dumping Duty at applicable rate under Notification No. 31/2022-
Customs (ADD) dated 20-12-2022 should not be appiied on the goods
imported by the said importer namely Stainless Steel Pipes & Tubes;

(iii)Assessable Value for the purpose of calculation of IGST should not be
recalculated so as to add the amount of Anti-Dumping Duty as discussed
hereinabove;

(iv)Differential Customs duties totally amounting to Rs.1,0518913461- (Rupees

One Crore Fiue Lakh Eighty-Nine Thousand Three Hundred Forty Six onlg)
(ADD Rs.89,74,O22 + IGST Rs.16,L5,3241-), as discussed hereinabove,
should not be demanded and recovered from them under Section 28(I) of the
Customs Act, 1962 along with applicable interest in terms of Section 28AA of
the Customs Act, 1962;
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(v) The impugned goods of declared assessable value Rs. 95854aL1- (Rupees

Ninetg Fiue Lakh Eightg Fiue Thousand Four Hundred Eightg One Onlg)should
not be held liable for confiscation under Section 1 1 1(m) of the Customs Act,
7962;

(vi)Penalty should not be imposed upon them under the provisions of Section
II2(a) of the Customs Act, 1962, for rendering imported goods liable for
confiscation under Section 1 i 1(m) of the Customs Act, 1962;

(vii) Penalty under Section 1 14A of the Customs Act, 1962 should not be imposed
on them for having failed to pay/short paid the Anti-Dumping Duty applicable
in terms of Notilication No. 3Il2}22-Customs (ADD) dated 2O-I2-2O22 and
differential IGST;

DEFENCE SUBMISSION AND PERSONAL HEARING

19. I obsenre that 'Audi alteram partem', is an important principal of natural
justice that dictates to hear the other side before passing any order. Therefore,
personal hearing in the matter was granted to the noticees on I5.O5.2O25. Shri
Bochu Timothy Satyanandam, Consultant, represeting M/s Jaiman Metalloys LLP,
appeared for personal hearing through virtual mode on i5.05.2025. During the
personal hearing, he reiterated the submissions as made in the reply dated
06.O2.2025 wherein he interalia stated that:

THE DEMAND IS TIME BARRED:

19.1 The demand of duty is clearly time barred in view of the lega-l provisions in
the section 28 of the Customs Act, L962 and the Explanation I under that section
relating to limitation period for raising the demand of short paid duty. The said
provisions of law are reproduced below for ease of reference:

" Section 28:

Recouery of duties not leuied or not paid or short leuied or short paid or erroneouslg
refunded - (1) Where anA dutg has not been leuied or not paid or short leuied or
short paid or erroneouslg refunded or any interest payable has not been paid or
short paid or erroneouslg refunded for any reason other than the reason of
collusion or uilful mis-statement or suppression of facts, -

" (a) The proper officer shall, within tuto uears from the releuant date serue a
notice on the person chargeable with duty or interest which has not been leuied
or not paid or short leuied or short paid or erroneously refunded or anA interest
pagable has not been paid or short paid or to uhom refund has erroneouslg been
made requiring him to show cause whg he should not pag the amount specified in
the notice"

Explanation I to the Section 28 of the Customs Act, 7962 is reproduced below:

" Explanation I - For the purposes of this section the " releuant date" means;
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in a case uhere dutg has not been leuied or not paid or short leuied or shoft paid
or interest is not charged, the date on which the proper officer makes an order for
the clearance of goods"

L9.2 In order to demonstrate that that demand of duty is time barred, the relevant
dates pertaining to the BE No: 3817867 dated 2O.I2.2O22 as mentioned in the Para
3.1 of the SCN may be noted:

Date

t8-12-2022

20-12-2022

20-12-2022

2r-12-2022

2r-12-2022

Event

Vessel Inward Date

Date of filing the BE electronically

Date of Assessment

Duty Payment Date

Out of Charge Date (The Relevant Date for serving the notice
demanding the duty )

19.3 As can be seen from the provisions of Section 28 of the Act and the relevant
dates in respect of the instant BE, the demand is clearly time barred in the instant
case as the notice has been served on the importer after the expiry of two years from
the relevant date. The order of clearance of goods i.e., the out of charge was obtained
on 2I.I2.2O22 and hence the notice demanding of duty short levied should have
been served "WITHIN TWO YEARS" i.e. on or before 2O.I2.2O24. However, the SCN
is received by the importer on the 2I.12.2024 at 16:46:11 Hrs. (The speed post
tracker sheet of the consignment No:EG258653695IN containing the SCN is
attached herewith as Annexure A ).

L9.4 Hence the demand of short levy is clearly beyond the period of limitation
specified under the Section 28(1) of the Act read with Explanation I and therefore is
liable to be dropped. As a consequence, proposals for recovery of interest under
Section 28AA and conliscation under the Section i 11(m) and imposition of penalty
under the section II2 (allIIaA of the Customs Act,I962 also are liable to be
dropped.

19.5 Apart from being a time barred case, the demand is also untenable on the
following grounds.

THE ANTT-DI]MPTNG f) TMPOStrD ON THE IMPUGNED G.)ODS VIDEUTY
Nr)TIF'INATION No.31 2O22-CUSTOMS IA DD DATED cn 1 c oioo Tq NIr\T

APPLICABLE TO THE IMPORTER:

L9.6 The anti-dumping duty vide Notification No.3I 12O22-Customs (ADD) dated
20.I2.2022, is not applicabie to the impugned goods because the said notification
though issued on 2O.I2.2O22, was published late in the evening of 20.12.2022 alter
the assessment had been completed at 13:37 Hrs in view of the settled law laid
down by the Supreme Court that a notification imposing a duty becomes enforceable
only from time of the day, and not from the commencement of the day on which it
gets published in the e-Gazette.
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L9.7 The above rule that enforceability of a notification begins oniy from that point
of time of the day when it is published in the e-gazette and not from the midnight
of the preceding day, is a settled law now as iaid down by the Supreme Court in
the case of Union of India Vs G.S. Chatha Rice Mills l2O2O (374) ELT 289 (SC) l
(bunched witie 27 other Civil Appeals).

19.8 The Supreme Court, in the above referred case pertaining to imposition of
2OOo/o duty on goods imported from Pakistan vide Notification 512019 dated
16.O2.2OI9, held that the "date of determination of duty" under the section 15 (1)

of the Customs Act,I962 means not the whole of the day commencing from the
midnight of the day preceding the day on which a notification has been issued but
it is the fraction of the day i.e from the actual time of the publication in the e-Gazette
on that day. The Honourable Supreme Court further clarified that the starting point
for the enforceability of a notification is time of the day on which the notification was
published in the e-Gazette and uploaded in the system.

L9.9 The Apex Court while laying down this rule, held that the Notification
No.S/ 1019 dated 16.O2.2O19 imposing20Oo/o duty on goods imported from Pakistan
would not apply to the Bills of Entry filed during the day on 16.02.2019 as the
notification was published and uploaded in the Official gazette al20:46:58 Hrs on
1.6.02.2019 after the Bills of Entry were already assessed before that time. ( The
Caselaw Union of India Vs G.S. Chatha Rice Mills l2O2O (374) ELT 289 (SC) lis
attached as Attachment B ).

19.10 In the case of the Noticee tbo, though the Notihcation No.3Il2O22-
Customs (ADD) was issued on 20.I2.2O22, it was pubiished late in the evening of
20.12.2022 after the duty assessment had been completed in the morning of
2O.I2.2O22 ( at 13:37 Hrs.) under Section 46 read with Section 17 (1) of the
Customs Act,7962. Therefore, the anti-dumping duty imposed vide Notification
No.31 /2O22-Customs (ADD) dated 2O.I2.2O22 is not demandable or recoverable
from the Noticee - Importer.

19.11 In coming to the conclusion that the'time of publication'is relevant for
the enforcement of the a notification, the Honble Supreme Court stated the grounds
and reasons as under:

(al The appellant (UOI) contended that the Parliament has employed the
phrase " on the date " in the Section 15(1) without making a reference to
"time" and hence irrespective of the time of publication or uploading of the
notification in the e-Gazette the legislature has by a legal fiction that the
rate of duty on imported goods will be the rate prevalent of the date of
presentation of BE for home consumption. Two different rates cannot be
applicable on the salne day (Para 33)

- Addressing the above contention, the Supreme Court pointed out the
new developments after the enactment of customs Act in 1962 such as

introduction of Self assessment under the section 17(I), Electronic filing of
BE under automated system under Regulation 4 of Electronic filing of BE
Regulations, 2018 and requirement of citizens to know when the electronic
record is uploaded , and held that,-

(il " Legislature does not always say everything on the subject. When
enacts a law, every conceivable eventuaiity which may arise in future
may not be present in the mind of the lawmaker. Between the spaces
and silences the law is shaped by common sense. Second, regulatory
governance is evolving in India as new technologr replaces old and
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outmoded ways of functioning. The virtual world of electronic filings
was not on the horizon when Parliament enacted the Customs Act in
1962. Yet the Parliament has responded to the rapid changes which
have been brought about by the adoption of technologr in governance.
In the provisions of Section 17 and Section 46, the impact of lCT-based
governance has been recognized by the legislature in providing for the
presentation of bills of entry in th, e electronic form on the customs
automated BDI system. Precision, transparency and seamless
administration are key features of a system which adopts technologr in
pursuit of efficiency technologr has enabled both administrators and
citizens to know precisely when an electronic record is uploaded. The
considerations which Parliament had in its view in providing for crucial
amendments to the statutory scheme by moving from manual to
electronic forms of governance in the assessment of duties must not be
ignored. Tax administration must leave behind the culture of an age in
which the assessment of duty was wrought with delays, discretion,
doubt and sometimes, the dubious. The interpretation of the court
must aid in establishing a system which ensures certainty for citizens,
ease of application and efficiency of administration. ( Para 35 ).

(iil It is with these principles of interpretation in mind that we must
evaluate the submission which was urged by Mr Nataraj, on behalf of
the Union, that upon the issuance of a notification enhancing the rate
of duty under Section 8A of the Customs Tariff Act, the date on which
the notification was issued will govern the rate applicable to a,ll bills of
entry, including those which were presented before the enhanced rate
was notified. The submission cannot be accepted for several reasons.
For one thing, it misses the significance of the expression "in force'
which has been employed in the prefatory part of Section 15(1). A
notification under Section 8A(L) of the Customs Tariff Act, even though
it has the effect of amending the First Schedule, takes effect
prospectively. Section 8A does not confer upon the notification an
operation anterior to its making. In the language of the law, its
operation is prospective. To accept the submission of the ASG would
mean that the notification under Section 8A would have effect prior to
its making, something which Parliament has not incorporated by
language or intent. If, as we hold, the notilication operates for the
future beginning with the point of its adoption, it cannot operate to
displace the rate of duty which is appiicable when a bill of entry is
presented for home consumption under Section 46.

(iiil The submission of the Union cannot be accepted in view of the
provisions contained in Section 46 for the presentation of a bill of entry
for home consumption in an electronic form on the customs automated
system. While making that provision, specifically by means of an
amendment by Act 8 of 2011 and later by the Finance Act of 2018,
Parliament used the expression "in such form and manner as may be
prescribed." &gle!ig!3]2) of the Regulations of 2Ol8 provides when
the bili of entry shall be deemed to have been filed and self- assessment
completed. The legai fiction which has been embodied in Rezulation
4(21 emanates from the enabling provisions of Section 46. The
provisions of Sections 15{i)(a), 17, 46(11 and 47(2l{ .l constitute one
composite scheme. As a result of the modalities prescribed for the
electronic presentation of the bill of entry and self-assessment after
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the entry of the electronic declaration on the customs automated
system, a bill of entry number is generated by the EDI system for the
declaration. Rezulation 4(2) provides for a deeming fiction in regard to
the fi1ing of the bill of entry and the completion of self-assessment. In
the context of these specific provisions, it would do violence to the
overall scheme of the statute to interpret the language of Section
15(1)(a) in the m€u:rner in which it is sought to be interpreted by the
ASG. The submission of the ASG, simply put, is that because
notification 512019 was issued on 16 February 2OI9, the court must
regardless of the time at which it was upioaded on the e-Gazette treat
it as being in existence with effect from midnight or 0000 hours on 16

February 2OL9. The consequence of this interpretation would be to do
violence to the language of Section 8A(1) of the Customs Tariff Act, and
to disregard the meaning, intent and purpose underlying the adoption
of provisions in the Customs Act in regard to the electronic fiiing of the
bill of entry and the completion of self-assessment. " ( Para 36 )

(ivl Thus the Supreme Court held that " time" is an integral part of the
" "date" of determination of duty under the section 15(1) and
presentation of BE under Section 46 of the Customs Act,7962.

(bt The UOI in its appeai contended that under Section 5(3) of the General
Clauses Act,I897 , a Central Act or Regulation, unless contrary is expressed,
comes into force immediately on the expiration of the day preceding its
commencement and commencement can only from a day which takes in its
foid entire period of 24 Hours from midnight of the day before the issuance
of the notification and therefore the Notification 5/2OI9 dated 16.O2.2OI9,
though published at 20:46 Hrs would be deemed to have come into force
starting from the midnight of the previous day.

- Answering the above contention, the supreme court held that the
notification issued under the Section 8A of the Customs Tariff Act,1975 do
not fall within the scope of an "Act" defined in Section 3 (5) or a "Regulation"
as defined in the Section 3(50) of the General Clauses Act,l897 and hence
the Section 5(3) of the general Clauses Act,l897 doen not apply to a
notification. ( Paras 40 to 46 )

( c I The UOI further contended that the Bills of Entry could be re-assessed under
Section 17ft) of the Customs Act in view of the expression "Otherwise would
encompass the facts of the present case

- After careful consideration of the issue, the Supreme Court held that he
expression "otherwise" in Section 17(4), will not come to the rescue of the
appellants, in the facts of the instant case. While the word "otherwise" may
be capable of taking care of situations which are not covered by the preceding
expressions, viz., verification, examination, attesting of the goods, it cannot
mean that it will empower the Officer to alter the rate of duty which is
prevalent at the time of the self-assessment following the due presentation
of the Bill of Entry. If it is otherwise, it will be open to the Department to
reopen cases of concluded assessments by virtue of the deemed completion
of assessment under Regulation 4(2) without any lega1 justification. That
would be plainly impermissible being illegal. This is not a case where the
assessment is assailed on any other ground except by insisting on a rate of
duty which is in applicable. ( Para 148 )
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{dl The Supreme Court further held that the case law reiied upon by the Appellant
( UOI ) may not assist the appellants.

(it The case of Bharat Surfactnts (P) Ltd. v. Union of India5T involves a
challenge to Section 15(1)(a) of the customs Act whereas in the present case,

there is no challenge to that section.

(iii) The decision in Priyanka Overseas (P) Ltd. v. Union of India5S also will
not assist the appellant in persuading this Court to answer the question in
favour of the appellant. No doubt, the court has reiterated the principle
in Section 15 of the Customs Act but the question actually fell for decision
under Section 15 (i)(b) whereas we are in this case concerned with Section
15(1Xa) . The actual question is the impact of the notification issued under
Section BA and what is the significance of the word "the date".

(iv) In the decision of this Court in Dhiraj Lal H. Vohra v. Union of India,
decision also does not assist the Court in deciding the question which
squarely falls for decision. Therefore this caselaw would not assist the
appellants.

(vl The decision of this Court in D.C.M.Ltd. and Another V. Union of
India60 involved a challenge to the vaiidity of Section 15(1)(b) of the Customs
Act. It does not have any effect qua the facts of the case before this Court
except that what determines the date of the rate will be found from Section
15 of the Customs Act.

(vil The decision of this Court in Foi lfrrmo- VoAatr tr Qamir Iirrmar

Mahaseth6l, also will not assist the appellant as this case relates to period
of limitation in an election petition that was presented on last day i.e,
27 .8.2OO3 after the designated judge had retired to his chamber at 4.15 p.m.
In that context the day was defined as commencing from the midnight to the
next 24 Hours and that the High Should not have allowed the period of
limitation abridged by the rules.

L9.L2 The Hon'lole Supreme Court further stated the following reasons to rule
that a notification comes into force from the 'time'of pubiishing the notification.

(al With the enactment of Information Technologr Act,2000, the provisions
in the Customs Act for the eiectronic presentation of the bill of entry for home
consumption and for self-assessment have to be read in the context of section
13 of the Information Technoiogy Act which recognizes "the dispatch of an
electronic record" and "the time of receipt of an electronic record". The legal
regime envisaging the electronic presentation of records, such as the
presentation of a biil of entry, has been imparted precision as a result of the
enabling framework of the Information Technolog-v Act under which these
records are maintained. The presentation of the bill of entrSr under Section 46
is made electronically and is captured with time stamps in terms of the
requirements of the Information Technolos.y Act read with Ruie 5(1) of the
Information Technologr (Electronic Service Delivery) Rules 2OIl. ( Para 50 )

(bl With the change in the manner of publishing gazette notifications from
analog to digital, the precise time when thre gazette is published in the
electronic mode assumes significance. Notificalion 5/2079, which is akin to
the exercise of delegated legislative power, under the emergency power to

Page 18 of 29



cEN/ADJ / COMM / 6 16 / 2023-Adjn- O/ o Pr Commr-Cus- Mundra

notify and revise tariff duty under Section 8A of the Customs Tariff Act, 1975,
cannot operate retrospectively, unless authorized by statute. In the era of the
electronic publication of gazelte notifications and electronic filing of bills of
entry, the revised rate of import duty under the Notification 512O19 applies
to bills of entry presented for home consumption after the notification was
uploaded in the e-Gazelle al20:46:58 hours on 16 February 2019. ( Para 58

)

(cl The Supreme Court relied on the following precedents

{il the dissenting opinion of justice Kumaraswami Shastri in Re.Court
Fees I ILR (1923) 46 Mad 685] in which he held that enhanced court fees

structure would not apply to the plaints filed on sth May 1923 because
though the gazelte notification was issued on sth May 1923, the
notification reached the Court at 5.30 PM. ( Pata32 )

(iil the Supreme Court, in a catena of decisions including Harla v.

State of Rajasthan [1952 (1) SCR 110], B.K. Srinivasan v. State of
Karnataka [AIR 1987 SC 1059] and U.O.l, v. Param Industries l(2016)
16 SCC 6921 held that, notifications would come into force on their
publication in the Official Gazette, i.e. in the present case, with effect
from the date and time when they were electronically printed in the
Gazette, which was at or after IO:47 p.m. on 28th August,2Ol7."

(iiil the decision of Andhra Pradesh High Court in Ruchi Soya
Industries vs. Union of India where it was held that the time of
publication as the relevant marker for determining the enforceability of
the notifications. ( Para 56 )

19.13 The summary of judgment - emphasizing the relevance of Time of the
publishing the Notification leading to the dismissal of the appeal of the UOI - is
stated in Para 67 of the judgment as under:

" In the present case, the twin conditions of Section 15 stood determined prior to
the issuance of Notification 5l2O L9 on 16 February 2OI9 at 20:46:58 hours -
The rate of duty was determined by the presentation of the bills of entry for home
consumption in the electronic form under Section 46 and (b) Self-assessment was
on the basis of rate of duty which was in force on the date and at the time of
presentation of the bills of entry for home consumption.

This ( the self assessment under section 17(1) ) couid not have been altered in the
purported exercise of the power of re-assessment under Section 17 or at the time
of the clearance of the goods for home consumption under Section 47.

The rate of duty which was applicable was crystallized at the time and on the date
of the presentation of the bills of entry in terms of the provisions of Section 15 read
with Rezulation 4(2) of the Regulations of 2018.

The power of re- assessment under Section 17(4) could not have been exercised
since this is not a case where there was an incorrect self-assessment of duty. The
duty was correctly assessed at the time of self-assessment in terms of the duty which
was in force on that date and at the time. The subsequent publication of the
notification bearing 5l2OI9 did not furnish a valid basis for re-assessment.
(Para 67 )

Page 19 of 29



cEN /ADJ / C OMM / 6 1.6 / 2023 -Adjn- O/ o Pr Commr- Cus- Mundra

L9.L4 Thus all the legal issues surrounding the sections 15(1), 46 and 17 of
the Customs Act, 1962 relating to 'date and time' of enforceability of notification have
been exhaustively discussed and settled by the Apex Court .

19.15 The facts and circumstances of the instant case and the case decided by
the Supreme Court in Union of India Versus G.S. Chatha Rice Mills [2020 (374) ELT
289 (SC) l, in the Civil Appeal No.3249 of 2O2O clubbed witln 27 other Civil Appeals
are identical as tabulated below:

In the Instant Case
of the Noticee

Notification 31/2O2O
dated 20.I2.2O2

published late in the
evening on that day.

BEs were presented at
1 1.50 Hrs and assessed
to duty at 13.37 Hrs
before publishing in the
evening on 2O.I2.22

The Notification
No.3i 12022 dated
2O.I2.2O22 was issued
under Section 9A of the
Customs tariff Act,1975 .

No

The rate of duty depends
on date of presentation
of BE under section 46
read with Regulation 4 of
the Electronic filing of
Bill of Entry
Regulations,2O 18

The rate of duty once
assessed on
presentation of the BE
could not have been
altered even by the
powers of re-assessment
under section 17 or the
date of out of charge
under Section 47.

In the case decided by
the Supreme Court in
Union of India vs. G.S.
Chatha Rice Mills I2O2O
13741ELT zae (scl l

Notification No.5/2019
issued on L6.O2.2OI9

published at 20:46:58
Hours on that day.

BEs were presented and
assessed to duty before
20:46:58 Hrs on
16.o2.2019

The notification No.

5/2019 dated 16.2.2019
was issued under the
Section 8A of the Customs
tariff Act,1975

No

The rate of duty depends
on date of presentation of
BE under section 46 read
with Regulation 4 of the
Electronic filing of Bill of
Entry Regulations,2018

The rate of duty once
assessed on presentation
of the BE could not have
been altered even by the
powers of re-assessment
under section 17 or the
date of out of charge
under Section 47.

Fact/Event

Date of Issuance of
Notification
Time of publishing of
Notification / uploadin g
in the e-Gazette

Presentation of BE
Under Section 46 and
self assessment u/s
17(1)

Nature of
Notification

the

Does Section BA or 94'
of CTA,1975 empower
the author to issue it
retrospectively

The Section of the Act
and Reguiation
applicable for Rate of
Duty

Possibility of and
reassessment under
Sec I7(4) oof the Act
after assessment or the
date of out of charge
under section 47 of t]ne
Act
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19.16 In view of the submissions made above, the ratio of Union of India Vs G.S.
Chatha Rice Mills l2O2O (374) EW 289 (SC) I is squarely applicable to the instant
case of the Noticee and therefore the demanded of duty is untenable. As a
consequence the goods are also not liable for confiscation under section 111(m) of
Customs Act and importer is not liable for penalty under Section I 12 / 11 44' of the
Customs Acl,I962 proposed in the Show Cause Notice.

L9.L7 In consideration of the foregoing submissions, it is requested to drop ali the
proceedings initiated against the Noticee vide the subject SCN.

DISCUSSION AND FINDINGS

20. I have gone through the facts of the case, records and documents placed
before me. Personal hearing was attended by Authorized Representatives of the
Noticee on the scheduled date i.e. L5.05.2025 and written submissions dated
06.O2.2025 were made for the noticee.

2I. After carefully considering the facts of the case, written submissions made by
the Noticee and record of Personal Hearing, the issues to be decided before me are:-

Whether the assessment in respect of Bill of Entry No. 38i7867 dated 2O-I2-
2022 be rejected;

Whether Anti-Dumping Duty at appiicable rate under Notification No.

3I /2}22-Customs (ADD) dated 2O-L2-2O22 be applied on the goods imported
by the said importer namely Stainless Steel Pipes & Tubes;

111. Whether assessable value for the purpose of calculation of IGST be
recalculated so as to add the amount of Anti-Dumping Duty as discussed
hereinabove;

1V Whether differential Customs duties totally amounting to R.s.1,05,891346/-
(Rupees One Crore Fiue Lakh Eighty-Nine Thousand Three Hundred Forty Six
onlg)(ADD Rs.89,74,022 + IGST Rs.16,15,3241-), as discussed hereinabove,
be demanded and recovered from them under Section 28(1) of the Customs
Act, 1962 along with applicable interest in terms of Section 28AA of the
Customs Act, 1962;

Whether the impugned goods of declared assessable value Rs. 95854aL1-
(Rupees Ninety Fiue Lakh Eightg Fiue Thousand Four Hundred Eightg One
Onlg)be held liable for confiscation under Section 111(m) of the Customs Act,
1962;

v1 Whether penalty be imposed upon them under the provisions of Section
I12(a) of the Customs Act, 1962, for rendering imported goods liable for
confiscation under Section 1 1 1(m) of the Customs Act, 1-962;

Whether penaity under Section 1 14A of the Customs Act, 1962 should not be
imposed on them for having failed to pay/short paid the Anti-Dumping Duty

V

vll.
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applicable in terms of Notification No. 3712022-Customs (ADD) dated 20-72-
2022 and differential IGST;

2I.I I have gone through the ailegations in Show Cause Notice and submissions
by the Noticee. I find that the Anti-Dumping Duty Notification No. 3I /2o22-Customs
(ADD) was issued on 20.I2.2O22 and BE was filed as well as assessed on the sarne
day i.e 20.12.2022. Now, the question to be decided is whether the said Notification
is applicable to the goods covered under said BE dated 2O.I2.2O22 and thereby anti-
Dumping Duty is leviable on said goods?

22. SCN alleged that Anti-Dumping Duty Notification No. sll2o22-Customs
(ADD) was effective from 2O.I2.2O22 as the sarne was published in the Official
Gazette vide G.S.R. No. 890(E) on 20-I2-2O22 and as per Section 15 of the Customs
Act, 1962, the date for determination of rate of duty and tariff valuation of imported
goods shall be the rate and valuation in force, in the case of goods entered for home
consumption under Section 46 of the Customs Act, 1962 i.e. on the date of which a
Bill of Entry in respect of the imported goods has been presented. In the instant
case, the date of presentation of BE is 20-12-2022. Therefore, Anti-Dumping Duty
is leviable on the impugned goods imported vide BE no. 3817867 dated20-12-2022.

22.I However, importer in his reply dated 06.02.2025 submitted that the anti-
dumping duty vide Notification No.3112O22-Customs (ADD) dated 20.L2.2022, is
not applicable to the impugned goods because the said notification though issued
on 2O.I2.2O22, was published late in the evening of 20.12.2022 after the
assessment had been completed in the afternoon at 13:37 Hrs. They submitted that
Hon'ble Supreme Court has settled the law in the case of Union of India Vs G.S.
Chatha Rice Mills [2O2O (374) EIT 289 (SC) that a notification imposing a duty
becomes enforceable only from time of the day when it gets published in the e-
Gazette and not from the commencement of the day. The relevant para is produced
below:

"36...The submission of the Union cannot be accepted in uiew of the
prouisions contained in Section 46 for the presentation of a bill of entry
for hame consumption in an electronic forrn on the customs automated
sgstem. While making that prouision, specifi.catty bg means of an
amendment bg Act B of 2O11 and later by the Finance Act of 2018,
Parliament used the expression "in suchform and manner as mag be
prescribed." Requlation 4(2) of the Regulations of 2018 prouides uhen
the bill of entry stnll be deemed to haue been filed and self-
assessment completed. The legal fiction uhich has been embodied in
Regulation 4(21 emanates from the enabling prouisions of Section 46.
The prouisions of Sections 15(1)(a). lZ 46(1) and 47(2)(a) constitute one
composite scheme. As a result of the modalities prescibed for the
electronic presentation of the bill of entry and self-assessment after
the entry of the electronic declaration on the customs automated
sgstem, a bilt of entry number is generated bg the EDI sgstem for the
declaration. Regulation 4(2) prouides for a deeming fiction in regard to
the filing of the bill of entry and the completion o/sefassessment. In
the context of these specific prouisions, it would do uiolence to the
ouerall scheme of the statute to interpret the language of Section
15(1)(a) in the manner in which it is sought to be interpreted by the
ASG. The submission of the ASG, simplg put, is that because
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notification 5/2019 was issued on 16 February 2019, the court must
regardless of the time at which it utas uploaded on the e-Gazette treat
it as being in existence with effect from midnight or 0000 hours on 16
February 2019. The consequence of this interpretation uould be to do
uiolence to the language of Section 8A(1) of the Customs Tariff Act, and
to disregard the meaning, intent and purpose underlging the adoption
of prouisions in the Customs Act in regard to the electronic filing of the
bill of entry and the completion of self-assessment..

53. Thus far, this Court has not had to confront the question as to
whether the shifi from the analog to the digital for Gazette notifications
has ang bearing for ascertaining when they come into force. The

judgments ulhich dealt utith the starting point for the enforceabilitg of
notiftcations tDere all concerned with circumstances in uthich such
publication took place in the physical gazette. We are nou required to

determine if the shifi to electronic gazettes has brought about a change
in this position.

54. The High Courts haue begun offering guidance on this score. The

Delhi High Court in M.D. Ouerseas Industies u. Union of India [W.P. (C)

7838/2017 decided on 15 October, 2019 (Delhi High Court)l [2020
(371) E.L.T. 319 (Del.)1, dealt utith a situation tuhere the Director
General of Foreign Trade issued two notifi"cations dated 25 August,
2017 restricting the importation of gold, including gold coins. Gold coins
could no longer be imported freelg and had to be imported in
accordance uith a public notice issued in that behalf. The petitioners
urged that the restrictiue regime created bg these notifications u/as
inapplicable to them because the notifications, they contended, came

into force onlg on 28 August, 2017, when they were pubtished tn the
official gazette. The gold coins imported bg the petitioners, howeuer,
were dispatched on 25 Augus| 2017. Since the notifi.cations came into

force three dags later, they contended that these were inapplicable to

them. The notifications were electronicallg notified in the gazette.

55. The High CourT upheld the Petitioner's uiew that the notifications
were inapplicable to the petitioners after considering Section 8 of the
Information Technologg Act, 2000 along with the OJfice Memorandum
dated 30-9-2015. It held :

"32. The endorsement on the electronic copg of the Gazette,
utherebg the impugned Notificafion 1Vos. 24 and 25, dated 25th
Augus\ 2017, were notified, seen in juxtaposition uith Section
B of the IT Act, and of the OM dated 30th September, 2015
supra, of the Ministry of Urban Deuelopment, makes it clearthat
the impugned Notification Nos. 24 and 25, dated 25th August,
2017 were, in fact, electronically published in the Official
Gazette only at or after 10:47 p.m. on 29th August, 2017.

33. It has been conclusiuelg held, by the Supreme Court, in a
catena of decisions - including Harla u. State of Rajasthan [1952
(1) SCR 11O1, B.K. Sriniuasan u. State of Karnataka IAIR 1987
SC 10591 and U.O.I u. Param Industries il2016) 16 SCC 6921
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that, notifi.cations would come into force on their publication in
the Official Gazette, i.e. in the present ca.se, with effect from the
date and time when they tuere electronicallg pinted in the
Gazette, which was at or after 10:47 p.m. on 29th Augus|
2017.',

(emphasis supplied)

56. Thuq the High Court regarded the time of publication as the
releuant marker for determining the enforceability of the notifi.cations.
The issue of determining the starting point for the enforceabilitg of a
notiftcation in the electronic gazette was considered bg the Andhra
Pradesh High Court in Ruchi Soga Indusfnes u. Union of India. [W.P.
No. 4533 and 4534 of 2019 decided on 28 September, 2019 (Andhra
Pradesh High Court)1. The petitioner entered into a contract with its
foreign supplier on 18 January, 2008 for the import of 9,500 Metric
Tons of crude oit. The first consignment of 4000 metic tons was
shipped bg the supplier on 6 February, 2018 from DubaL The petitioner

filed tuo bills of entry for 2O00 metric tons of crude oil on 1 March,
2018. Theg were assessed that dag and leuied utith 30% customs dutg
and 10% social welfare surcharge. On the same date, a notification
raised the basic anstoms dutg from 30 to 44%. The petitioner fiIed four
bills of entry forthe remaining 2000 tons on 2 March, 2018 and argued
that the reuised rate u.tas not applicable to it because the notification
was published in the electronic gazette only on 6 March, 2018. The

High Court agreed with the petitioner and held that the reuised
notijlcation utould come into force only after it was digitallg signed by
the competent official and uploaded and published in the oJficial
gazette. The releuant excerpt from page 41 of the High Court's judgment
is quoted belou :

"....The notiftcation utas ...published electronicallg on 6-3-2018. In uieut

of the decision taken bg the Gouernment of India in terms of Section B

of the...Information Technologg Act, to auoid phgsical printing of
G azette notification to publish the s ame e xclusiu elg bg electronic mo de,
so as to attribute knouledge to the public at large. The notification was
signed by Rakesh Sukul on 6-3-2018 at 19:15:13 + 05'30'. When
notification needs to be signed digitallg and only when the notification
was uploaded and published in the OJficial Gazette, the same is made
auailable for public."

57. The Madras High Court dealt utith a similar situation in Ruchi
Soga Industnes u. Union of India [W.P. No. 21207 of 2018, decided on
14 Julg, 2020 (Madras High Court)l and held that the decision of the
A.P. High Court noted aboue was applicable to the case before it. As a
result, it allowed the utit petition on the same terms and directed the
Respondent to refund the enhanced dutg collected from the petitioner,
along uith IGST.

67.......The dutg uas correctlg assessed at the time of self-assessmenf
in terms of the dutg uhich uas in force on that date and at the time.
The subsequent publication of the notiftcation bearing No. 5/ 2019 did
not furnish a u alid basis for re- as sessment. "
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23. Since the rate of duty and tariff valuation of imported goods is determined
with respect to the date on which a Bill of Entry has been presented, it is necessarJr
to ascertain when the Bill of Entry \\ras presented in the current case. As per
Regulation 4 of Bill of Entry (Electronic Integrated Declaration) Regulations, 2OIL,
Bill of EnW shali be deemed to have been filed and self-assessment of duty
completed when Bill of Entry No. was generated by ICES system. The relevant
portion is produced below:

"4. The bill of enfu shall be deemed to haue been fited and self-
assessment of duty enmpleted uhen, afier entry of ttrc eledronic
integrated declaration in tlp Indian Customs Electronie Data Interchange
Sgstem eith.er through ICEGATE or bg utag of data entrg through the
seruice centre, abill of entry number is generated bg t?rc Indian Customs
Electronic Data Interc?nnge Sgstemfor the said declaration."

The movement of BE No. 3817867 dated20.L2.2o22 was retrieved from ICES system
and the same is produced below:

From above, it is seen that a.fter the declaration was submitted by importer in
ICEGATE, BE number was generated or, for our purposes, presented on 2O.I2.2O22
at 12.00 pm and assessment was completed same day by 1:37 PM.

24. I find that the said Anti-Dumping Notification No. 3I/2022-Customs (ADD)
dated 2O-L2-2O22 was published in Official Gazette via uploading by Department of
Printing at Government of India Press on official website www.esazette.eov.in The
said ADD Notification was e-Gazetted, having been digitally signed on 2Oth Dec,
2022 at 22:52;05 hours. The last page of the notification containing date and time
of digital signature is produced below for ready reference:
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[q'rrr n-qrs 3(i)] sr{a T'i Tqr{ : T{rrrTirr 5

** Stainless-Steel Seanlras Tubes and Hpa vith diamerer up to and including o .i1P5l or contparable
thereofitt other unit ofnteasurenent, v,hether manufacfin'ed using hot exh'usion process or hot piercing
process and vhether sold os hot fnished or cold ftished pipes and ilbes, including ntbject goods intponed
in the fonn of rlefecfu,es, non- prinrc or secondarl, grades.

?. Tlte antr-duuping du[, unposed under fis nohfication shall be effectrve for a penod of five yean
(unless revoked. superseded or amended earlier) from the date of publicatiou of this nohfication in the
Oftlcial Gazette, ald shall be payable in Lrdian curency-

Etplonation. - For the pwposes of tlus notilication, rate of exchange applicable for the prrposes of
calculatiou of strch alti-dunpurg drq, shall be the rate 'ivhich is specified in the notification of the
Govenrurent of India" Ministry of Finance @epartment of Revenue), issued from tune to tuue, in exercise
of thepowers confenedbysector 14 of the CustorsAct, 1962 (52 of 1962), andtherelevant date forthe
detennination of the rate of exchalge shall be the date of presentation of the bill of urf1,' urder section .16

of tlie said Act

[F. No. CBIC-l 903 54/24i2022 -TO(TRU-D-CBEC]

RAJEEV RANJAN, Under Secy.

Uploaded by Dte. of Printiog at Gorrerolreat of krdia Press. Ring Road. lvlalapun. Nerv Delhi-l
aod Published by the Coutroller of Publicatioos. Delhi-l10051. ALOK KUMAR

Digitally signed by ALOK KUMAR
Date: 2022.12.2o 22:52:o5 +05'30'

Higher zoomed digltal signature

25. Thus, the Anti-dumping Duty Notification No. 3I/2}22-Customs (ADD)
dated 2O-I2-2O22 was published in Official Gazette through official website
www.egazette.gov.in on 2O.I2.2O22 at 22:52:05 whereas BE No. 3817867 dated
20.12.2022 was presented sarne day at I2.OO pm and assessment was completed
by L:37 PM i.e. approximately t hours prior to the ADD Notification carne into effect.
Besides the judgment of Hon'ble Supreme Court in the case of G.S. Chatha Rice
Milis 2O2O (374) EW 289 (SC), I find that this identical issue was decided by Hon'ble
Bombay High Court in case of PATANJALI FOODS LTD. Versus UNION OF INDIA
2024 (390) E.L.T. 418 (Bom.) wherein it has been held that the rate in force would

Itgut rIs :. { G rHAn
&Nilrlt: ll!13,0;:r'
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be the rate that was in force at the time of presentation of BE. The relevant portion
is produced below: -

14..........Mr. Misttrafairlg accepts the proposition of laut laid doutn by the Apex
Court in M/ s. G. S. Chatha Rice Mills (supra), wLtich simplifies our task. Tlrc
Apex Court as submitted bg Mr. Rawal, has held that in terms of prouisions of
Section 15(1)(a)uhichutould be the same as regards Section 15(1)(b), time and
date of presentation of the bill of entry shall determined the rate and. dutg of
tariff ualue. The court held that once the bill of entry i.s deemed to haue been
presented in terms of Regulation 4(2) of Electronic Integrated Declaration and.
paperless Processing, Regulations, 2018 (the said Regulations), the rate and.
ualue inforce stands crystalisedunder Section 15(1)(b)of the Act. Inthe present
case, the customs authorities haue sought to exerci.se pou)er of reassessment
on the grounds of the subsequent Notification enhancing the rate of duty. The
fact is that self assessment was carried out on the basis of the rate of duty
rttltich preuailed at the time of presentation of the bilt of entry. It is rather
strange that in the affidauit in replA the stand taken is that Section 15 does not
make any reference to time and hence, irrespectiue of the point of time uhen
the Notificationhas beenpublislrcdinthe e-gazette, the rate of the duty leuiable
on imported goods cleared i.s the rate preuailing on the date of presentation of
bills of entry. Thi.s i,s notutithstanding the fact that this uery same argument has
been rejected by th.e Apex court in M/ s. G.s. chatha Rice Mitts (supra).

Admtttedlg, ln thls case four Ex-Bond Bills of Entry hque been presented
before the so;ld Nottfication eo;me lnto force. one bltt of entry was self
assessed on 73th Mag 2027 at 2o:77:o7 hours, the second was self
assessed qt 20:56:77 hours, the third was self cssessed at 2o:ls:o9
hours and the fourth was self assessed qt 2O:59:O8 hours, uthereas, the
Notification wds e-gazetted on 73th Mag 2o2r at 2r:24:rl hours.
Therefore, the rate of dutg that will be applicable wlll be USD rl6a
PMT, which was in force when the four Ex-Bond Bills of Entry were
presented,

Reassessment orders refenedto inparagraphg aboue are herebg quashed. and.
set aside.

26. If the ratio of above Judgement is applied to our case, the Bill of Entry No.
38L7867 dated 2o.L2.2o22 was assessed atL:37 pM whereas the anti-dumping duty
Notification was e-Gazetted in the night at 10:52 PM and thus the assessment was
carried out on the basis of the rate of duty which prevailed at the time of presentation
of the bill of entry; the notification simply did not exist at the time in the eyes of law.
Therefore, I hold that the importer is not liable to pay anti-dumping duty in terms
of aforesaid notification for Bill of Entry No. 38 L7867 assessed at 1:37 PM.

27.
order

1.

In view of above discussions and findings supra, I pass the following

Order

I accept the assessment in respect of Bill of Entry No. 3817867 dated 2O-I2-
2022;

ii. The Anti-Dumping Duty under Notification No. 3l/2}22-Customs (ADD)
dated 20-12-2022 not to be applied on the goods imported by the said
importer;
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The Assessable Value for the purpose of calculation of IGST not to be

recalculated;

The Differential Customs duties totally amounting to Rs.1r03r89rg46l'
(Rupees One Crore Fiue Lakh Eightg-Nine Thousand Three Hundred Forty Six
only) (ADD Rs.89,74,022 + IGST Rs.16,15,3241 -l,, as discussed hereinabove,
not to be demanded and recovered from them under Section 28(I) of the
Customs Act, 1962 along with applicabie interest in terms of Section 28AA of
the Customs Act, 1962;

The impugned goods of declared assessable value Rs.95'85r48L1'(Rupees
Ninetg Fiue Lakh Eightg Fiue Thousand Four Hundred and Eighty One Onlg)
not to be held liable for confiscation under Section 111(m) of the Customs
AcL,7962;

The penalty not to be imposed upon them under the provisions of Section
112(al of the Customs Act, 1962,

The penalty not to be imposed upon them under Section I74A of the Customs
Act, 1962.

28. The O-i-O is issued without prejudice to any other action that may be taken
against the claimant under the provisions of the Customs Act, 1962 or rules made
there under or any other law for the time being in force.

(Nitin Saini)
Commissioner of Customs,

Custom House, Mundra

Date: 09.06.2024

F. No. GEN/ADJ ICOMM/61612o2s-Adjn-Olo Pr. Commr- Cus-Mundra.

By RPAD/Emaii/ Bv Hand Deliverv
To,
M/s. Jaiman Metalloys LLP,
1116, 11tn Floor, CS1487,
Prasad Chambers, Tata Road, No. 2,
Ror<y Cinema, Mumbai 4OOOO4

Copy to :-

1. The Assistant/Deputy Commissioner (RRA), CCO, Ahmedabad for
information please

2. Tl:re Assistant/Deputy Commissioner (Import Gr. IV), Custom House, Mundra
for information please

v

vl.

vii.
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3. The Deputy Commissioner of Customs (EDI), Custom House, Mundra for
necessary action please.

4. The Assistant/Deputy Commissioner (SIIB), Custom House, Mundra for
information please.

5. The Assistant/Deputy Commissioner (TRC), Custom House, Mundra for
information please

6. Guard file.
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