GEN/AD)/ADC/1122/2024-Adjn-O/0 Commr-Cus-Kandla 1/2074766/2024

OI0 No. KDL/ADC/DPB/07/2024-25
DIN-20240671ML0000016534

OFFICE OF THE COMMISSIONER

CUSTOM HOUSE, KANDLA

NEAR BALAJI TEMPLE, NEW KANDLA

Phone : 02836-271468/469 Fax: 02836-271467

DIN- 20240671ML0O000016534
A [ File No. GEN/ADJ/ADC/1122/2024-Adjn-O/0 Commr-Cus-

Kandla

B Order-in-Original No. KDL/ADC/DPB/07/2024-25

C Passed by Dev Prakash Bamanavat
Additional Commissioner of Customs,

Custom House, Kandla.

D Date of Order 24.06.2024
E Date of Issue 24.06.2024
F SCN NO. & Date Waiver of Show Cause notice

G Noticee / Party /| M/s Goods and Commodities Trading registered at Plot No.
Importer / Exporter 445A, Sector-11, KASEZ, Gandhidham, Gujarat

1. I8 Hd MR JSId PI H:[ch UaH [ ST g |

This Order - in - Original is granted to the concerned free of charge.

2. O B3 fed 3T 4 M F 3y § af 98 UHRew il FHammaet 1982 &
9 3 & 91y ufed THReHHAATH 1962 BT URT 128A & SAdId U Y- 1-H IR
it & = 98 7T Ud R e HR Gohdl 5

Any person aggrieved by this Order - in - Original may file an appeal under Section 128 A of
Customs Act, 1962 read with Rule 3 of the Customs (Appeals) Rules, 1982 in quadruplicate

in Form C. A. -1 to:

“HHATEwITgER) Srdter,
74Y wfora, ggereTar, eTgtaaiie §i3ar & N, snyw A, 3eHeIaIg380 009”
“THE COMMISSIONER OF CUSTOMS (APPEALS),
Having his office at 7th Floor, Mridul Tower, Behind Times of India,

Ashram Road, Ahmedabad-380009.”

3. 3Iad UId T8 G UoH &t feid T60 o & Hidr Sifad &t 9 anfeul

Appeal shall be filed within sixty days from the date of communication of thisorder.
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4. I5d I & R AT Yeb AATH & d8d 5/- TUT BT [Che T BT AMSTSMR
3 1Y FafeRad sraeg Jey foar ome-
Appeal should be accompanied by a fee of Rs. 5/- under Court Fee Act it mustaccompanied by —
() I Uil BT T Ufd 3R
A copy of the appeal, and
(i) 3T G P! TG UM oM@l Pl WA R W SFYE-1 & SR
ARTAIeh AT~ 1870 & AGH -6 H MU 5/- I0 &1 <R e e

3{JRY A g A1

This copy of the order or any other copy of this order, which must bear a Court Fee Stamp of
Rs. 5/- (Rupees Five only) as prescribed under Schedule — |, Item 6 of the Court Fees Act,
1870.

5. 3(Uie IO & 1Y SYfe/ TSI/ GUS/ JAFT 31G & YA BT YHIOT Had far S
Ele]

Proof of payment of duty / interest / fine / penalty etc. should be attached with the appeal

memo.

6.3(UTT TR R THY, T Yoob) e (Frad, 198231 T Yeob HfAMTH, 1962 F 30
gy} gyl & dgd It ATHa! &1 graH fhar 91 el

While submitting the appeal, the Customs (Appeals) Rules, 1982 and other provisions of the

Customs Act, 1962 should be adhered to in all respects.

7. 39 e & favg a8 el Yehal Yob IR JAFT faarg & g1, 3rar gue H orgi
Had AT [daTg & §1,Commissioner (A)% JH& T Y[e BT 7.5 %YM BT o1

An appeal against this order shall lie before the Commissioner (A) on payment of 7.5% of the
duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone

is in dispute.
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BRIEF FACTS OF THE CASE:-

M/s Goods and Commaodities Trading registered at Plot No. 445A, Sector-Il, KASEZ,
Gandhidham, Gujarat (hereinafter referred to as “the exporter”) filed the following 6 Shipping
Bills at Kandla SEZ for the export of “other natural abrasive” under CTH 25132090:

Sr. No. | Shipping Bill No. and date | Container No. | FOB Value | Commodity declared
4008028 dated 02-05-2024 | TGHU2738773 584219 | Other natural abrasive
4008030 dated 02-05-2024 | CAXU2820569 584219 CTH: 25132090
4008031 dated 02-05-2024 | BSIU2117518 584219
4008032 dated 02-05-2024 | TTNU3405490 | 584219
4008079 dated 03-05-2024 | CAXU2932738 584219
4008080 dated 03-05-2024 | TTNU2113534 584219
Total 35,05,314/-

o O B W N

2. The containers were put on hold for the purpose of examination by SIIB, Mundra on the suspicion
that the cargo was restricted/prohibited. During the course of examination, officers from SIIB,
Mundra drew samples and forwarded them to CRCL, Kandla for the purpose of testing/chemical
analysis. In the meanwhile, the matter was transferred to SIIB, Kandla vide letter bearing F. No.
S/15-29/G&C/SIIB-C/CHM/2024-25 dated 21-05-2024 by the Deputy Commissioner (SIIB),
Custom House, Mundra for further investigation.

3. Inthis regard, CRCL Kandla vide test reports dated 24-05-2024 (RUD-1) reported as follows:-

Sr. | Shipping Bill Lab No. Test Report
No. | No. and Test
Memo no./Date

1 4008030 1675- Nature:
4008028 both | SIIB/24-05- | The sample as received is in the form of reddish brown
dated 02.05.2024 | 2024 gritty coarse powder.
and
4008079 dated Composition: It is mainly composed of silicates of
03-05-2024. aluminum & Iron together other oxides.
(TM no.-
14/17.05.2024) Specific Gravity=4.18

Aluminium (as Al203, , % by wt) = 8.59
Iron (as Fe203, % by wt.)= 27.27
Silica (as SiO2, % by Wt.) = 38.48
Loss on Ignition (% by Wt.) = 0.75
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Notes/Comments:

For exact identification, due to lack of testing facility
(Crystallography study) whether it is Natural or
otherwise could not be ascertained.

If, necessary the sample may be forwarded to CRCL,

New Delhi or other Govt. Laboratory for the same.

2 4008031
4008032
dated 02.05.2024
and

4008080 dated
03-05-2024.
(TM
15/17.05.2024)

both

no.-

1676-

SIIB/24-05- | The sample as received is in the form of reddish brown

2024

Nature:

gritty coarse powder

Composition: It is mainly composed of silicates of

aluminum & iron together other oxides.

Specific Gravity= 4.22

Aluminium (as Al203, , % by wt) = 7.55
Iron (as Fe203, % by wt.)= 25.97
Silica (as Si02, % by Wt.) = 34.49

Loss on Ignition (% by Wt.) = 0.68

Notes/Comments:
For exact identification, due to lack of testing facility
(Crystallography study) whether it is Natural or

otherwise could not be ascertained.

If, necessary the sample may be forwarded to CRCL,

New Delhi or other Govt. Laboratory for the same.

4. As discussed above, the consignment of aforesaid shipping bills was put on hold for the purpose of

5.

examination on suspicion of goods being restricted/prohibited items. However, on perusal of the

test reports it appears that the test reports are inconclusive in nature. CRCL, Kandla further

intimated that the exact identification could not be conducted for the want of testing facility

(Crystallography study).

In this regard, the Custom Tariff for chapter heading CTH 2513 is reproduced hereunder:-

Sr.

No.

CTH

DESCRIPTION

2513

PUMICE STONES; EMERY; NATURAL
CORUNDUM, NATURAL GARNET AND
OTHER NATURAL ABRASIVES, WHETHER
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OR NOT HEAT-TREATED

1 2513 1020 Pumice stone

2 2513 20 Emery, natural corundum, natural garnet and other

natural abrasives:

3 2513 2010 Emery

4 2513 2020 Natural corundum
5 2513 2030 Natural garnet

6 2513 2090 Other

In this regard, DGFT notification no. 26/2015-20 dated 21.08.2018 regarding export policy of

beach sand minerals (BSM) in is reproduced as under:-

2

The existing entries in the 'Note® of Chapter 26 of Schedule 2 of ITC(HS) Classification

of Export and Import Items 2018 are substituted as under :

“NOTE:
l.

)

.\ .

lz,\purt' of Rur.c Earth compounds classified as Beach Sand Minerals (BSM) , namely
[llmcm}c. Runl;, Leucoxene(Titanium bearing mineral), Zircon, Garnet. Sillimanite and
Munazllc (Uranium and Thorium)], shall be regulated in terms of SI, No. 98A of Chapter 26
Schedule 2 of ITC(HS) Classification.

()lher minerals 1.mder code 2617 are freely exportable, except those which have been
notified as prescribed substances and controlled under Atomic Energy Act, 1962”.

A new entry at SI. No. 98A is inserted in Chapter 26 of Schedule 2 of ITC (HS)

Classification of Export & Import Items 2018 as follows:

S.No. | Tariff Item HS Code | Unit | Item Description Export Policy | Policy Condition
98A 2508 031 Kg | Beach Sand Minerals | STE (State | Export _ through
2;08 .'EQSZ [Tlmenite, Rutile, I'rading Indian Rare Earths
2508 5039 Leucoxene(Titanium | Enterprise) Limited (IREL)
2612 1000 bearing mineral), o
2612 2000 Zircon, Garnet,
2614 0010 Sillimanite and
2614 0020 Monazite (Uranium
26140031 and Thorium))
2614 0039
2614 0090
2615 1000
| 2513 2030 |

In light of the above notification, the items mentioned therein have an export policy of “STE (State
Trading Enterprise)” and the prescribed policy condition reads “Export through Indian Rare Earths

Limited (IREL)”.As the test reports are inconclusive, the possibility of goods covered under

aforesaid 6 shipping bills being restricted could not be ruled out.

However, in the meanwhile, the exporter vide his letter dated 14.06.2024 intimated that their
export order could not be executed in time due to which their export order has been cancelled and

requested permission for back to town of the 06 containers pertaining to Shipping bills no.
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4008028, 4008030, 4008031, 4008032 all dated 02.05.2024 and 4008079 & 4008080 both dated
03-05-2024.

In response to above request, the fact that the test reports were inconclusive and the samples may
need to be re-tested for the purpose of exact identification was intimated to the exporter vide this
office’s letter dated 19-06-2024 (DIN NO.: 20240671ML00005075DE). Further, it was intimated
to the exporter vide the aforesaid letter that in case, the goods are found to be restricted/prohibited,
the goods will be liable for confiscation and the matter will be adjudicated by the competent
authority. In response to this, the exporter vide heir letter dated 20-06-2024 has requested to spot
adjudicate the matter and waived their right to Show Cause Notice and agreed to pay the

applicable fine/penalty if any.

As discussed above, the possibility of goods being restricted in light of Notification No. 26/2015-
20 dated 21.08.2018 could not be ruled out on account of in-conclusiveness of the test reports.
Further, if goods found to be restricted, goods are liable to confiscation under the provisions of
Section 113(d) of the Customs Act, 1962 and penal action under Section 114(i) of the Customs
Act, 1962 after adjudication by the competent authority.

Further, in a case a re-test had established that the goods were restricted in nature, the goods would
not have been allowed to be exported and the same would be allowed back to town after

adjudication, on imposition of appropriate Redemption fine/penalties as applicable.
However, in the instant case, the exporter himself has requested that the goods covered under said
Shipping Bills may be granted back to town by adjudicating the matter and expressed their consent

to pay the applicable fine/penalty, if any.

In view of the above facts, the investigation report proposed that the case may be adjudicated
considering the impugned goods as restricted.

Waiver of SCN and personal hearing:-

The exporter has requested for waiver of SCN in the instant matter. In the instant matter, the
issue pertains to Section 124 of the Customs Act. As per first proviso to Section 124 of the
Customs Act, 1962 the show cause notice and personal hearing may be considered oral at the
request of the person concerned. Therefore, in light of the said provision, the exporter is allowed

waiver of Show cause notice and personal hearing.

DISCUSSION AND FINDINGS:-

15. 1 find that the exporter filed the following 6 Shipping Bills at Kandla SEZ for the export of

“other natural abrasive” under CTH 25132090:

Sr. No. | Shipping Bill No. and date | Container No. | FOB Value | Commodity declared

Page 6 of 9

1/2074766/2024



GEN/AD)/ADC/1122/2024-Adjn-O/0 Commr-Cus-Kandla

OI0 No. KDL/ADC/DPB/07/2024-25

DIN-20240671ML0000016534

1 4008028 dated 02-05-2024 | TGHU2738773 584219 | Other natural abrasive
2 4008030 dated 02-05-2024 | CAXU2820569 | 584219 | CTH: 25132090
3 4008031 dated 02-05-2024 | BSIU2117518 584219
4 4008032 dated 02-05-2024 | TTNU3405490 584219
5 4008079 dated 03-05-2024 | CAXU2932738 584219
6 4008080 dated 03-05-2024 | TTNU2113534 584219
Total 35,05,314/-

16. | further find that the test reports, conducted at CRCL, Kandla, vide its test report gave its

1/2074766/2024

findings as:-
Sr. Shipping Bill No. | Lab No. Test Report
No. | and Test Memo
no./Date
1 4008030 1675- Nature:
4008028 both | SIIB/24-05- | The sample as received is in the form of reddish brown
dated 02.05.2024 | 2024 gritty coarse powder.
and
4008079 dated Composition: It is mainly composed of silicates of
03-05-2024. aluminum & Iron together other oxides.
(TM no.-
14/17.05.2024) Specific Gravity=4.18
Aluminium (as Al203, , % by wt) = 8.59
Iron (as Fe203, % by wt.)= 27.27
Silica (as SiO02, % by Wt.) = 38.48
Loss on Ignition (% by Wt.) = 0.75
Notes/Comments:
For exact identification, due to lack of testing facility
(Crystallography study) whether it is Natural or
otherwise could not be ascertained.
If, necessary the sample may be forwarded to CRCL, New
Delhi or other Govt. Laboratory for the same.
2 4008031 1676- Nature:
4008032 both | SIIB/24-05- | The sample as received is in the form of reddish brown
dated 02.05.2024 | 2024 gritty coarse powder
and Composition: It is mainly composed of silicates of
4008080 dated aluminum & iron together other oxides.
03-05-2024. Specific Gravity= 4.22
(TM no.- Aluminium (as Al203, , % by wt) = 7.55
15/17.05.2024) Iron (as Fe203, % by wt.)= 25.97
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Silica (as Si02, % by Wt.) = 34.49

Loss on Ignition (% by Wt.) = 0.68

Notes/Comments:

For exact identification, due to lack of testing facility
(Crystallography study) whether it is Natural or
otherwise could not be ascertained.

If, necessary the sample may be forwarded to CRCL, New

Delhi or other Govt. Laboratory for the same.

17. It is clear from the test reports that the subject goods were abrasive in nature and clearly
the “identification in respect of its constituents” were provided by the CRCL, kandla as given

below:-
Composition: It is mainly composed of silicates of aluminum & iron together other oxides.
Specific Gravity= 4.22
Aluminium (as Al203, , % by wt) = 7.55
Iron (as Fe203, % by wt.)= 25.97
Silica (as SiO2, % by Wt.) = 34.49
Loss on Ignition (% by Wt.) = 0.68

18. | find that the Investigation report has referred to the DGFT Notification No. no.
26/2015-20 dated 21.08.2018 regarding export policy of beach sand minerals (BSM) in order to
propose that the subject goods were allowed to be exported only through the State enterprises.

The relevant extract of the Notification is reproduced as under:-

2. The existing entries in the 'Note® of Chapter 26 of Schedule 2 of I'T C(HS) Classification
of Export and Import Items 2018 are substituted as under - )
“NOTE:
l. l'..\purl. of Rare Earth compounds classified as Beach Sand Minerals (BSM) ., namely
[llmcm'l'c. Rutile, Leucoxene(Titanium bearing mineral), Zircon, Garnet, Sillimanite and
Monazite (Uranium and Thorium)], shall be regulated in terms of SI. No. 98A of Chapter 26
Schedule 2 of ITC(HS) Classification. ) e
2. ()th_ef minerals under code 2617 are freely exportable, except those which have been
notified as prescribed substances and controlled under Atomic Energy Act, 1962,
3. A new entry at SI. No. 98A is inserted in Chapter 26 of Schedule 2 of ITC (HS)
Classification of Export & Import Items 2018 as follows: . »
E\o I Tariff Item HS Code Unit | Item Description Export Policy Policy Condition
98A | 2508 5031 Kg Beach Sand Minerals | STE (State Export through
I.TUS {‘flSD [Tlmenite, Rutile, I'rading Indian Rare Earths
E;Uiﬁ 5039 l,eugnxcng(Timniwn Enterprise) Limited (IREL)
2612 1000 bearing mineral),
2612 2000 Zircon, Garnet,
2614 0010 Sillimanite and
2614 0020 Monazite (Uranium
2614 0031 and Thorium)]
2614 0039
2614 0090
2615 1000
L 2513 2030

19. On going through the above notification, | find that the items mentioned in the above

notification matches with the description of the goods attempted to be improperly exported
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by the exporter as the beach sand minerals like Garnet have similar properties and
constituents as the impugned goods.

20. 1 find that the noticee has also not challenged the department’s view that the goods are
restricted in nature.

21. | find that the exporter has agreed to attempt to export restricted goods and is ready to pay the
redemption fine and penalty and requested for Back to town permission of the cargo.

22. In view of the above, | hereby pass the following order:-

Q) | order to confiscate the goods valued at Rs. 35,05,314/- under Section 113(d) of
the Customs Act, 1962. However, | give them an option to redeem the goods on
payment of redemption fine of Rs. 3,50,000/- (Rupees Three lakhs fifty
thousands) under Section 125 of the Customs Act, 1962.

(i) | impose penalty of Rs. 1,00,000/- (Rupees One lakh) under Section 114(i) of the
Customs Act, 1962.

(iii) Il allow Back to Town of cargo attempted to be exported vide six Shipping Bills
mentioned in Para 15 above subject to the payment of redemption fine and
penalty imposed above.

23.  This order is issued without prejudice to any other action that may be taken against the
exporter or any other person under the Customs Act, 1962 or any other law for the time being in

force.

(Dev Prakash Bamanavat)
Additional Commissioner

F.No. GEN/ADJ/ADC/1122/2024-Adjn-O/o Commr-Cus-Kandla
DIN- 20240671ML0000016534

Signed by
Bamanavat Dev Prakash Mannu Lal

M/s Goods and Commaodities Trading Date: 24-06-2024 17:43:15
Plot No. 445A, Sector-11, KASEZ, Gandhidham, I o

To,

Gujarat
Copy to:-

1. The Deputy / Assistant Commissioner (Export)/Review/EDI/TRC/SIIB, Customs House,
Kandla for necessary action.

2. The Deputy Commissioner, Customs, KASEZ, Gandhidham.

3. Guard File.
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